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MEMORANDA. 


Early  in  Trinity  Vaceition,  Sir  John  Campbell,  Knight,  At- 
torney-General, was  appointed  Lord  High  Chancellor  of  Ireland, 
by  the  title  of  Baron  Campbell,  of  St.  Andrew's,  in  the  county 
of  Fife. 

Sir  Thomas  Wilde,  Knight,  Solicitor-General,  succeeded  Sir 
John  Campbell  as  Attorney-General. 

At  a  later  period  of  the  Vacation  Lord  Chancellor  Cottenbam 
resigned  the  Great  Seal,  which  was  delivered  to  Lord  Lyndhurst 
as  Lord  Chancellor. 

Lord  Campbell  resigned  the  office  of  Lord  Chancellor  of  Ire- 
land, and  was  succeeded  by  Sir  Edward  Bubtenshaw  Suoden, 
Knight. 

Sir  Frederick  Pollock,  Knight,  was  appointed  Attorney- 
General. 

Sir  William  Webb  Follett,  Knight,  was  appointed  Solicitor- 
General. 

Early  in  the  same  Vacation  William  Whateley,  of  the  Inner 
Temple,  Esq. ;  Richard  Godson,  of  Lincoln's  Inn,  Esq. ;  Sutton 
Sharpe,  of  the  Middle  Temple,  Esq. ;  Charles  James  Knowles, 
of  the  Middle  Temple,  Esq.;  Matthew  Talbot  BAiNEs,*of  the 
Inner  Temple,  Esq.;  and  the  Hon.  James  Stuart  Wortley, 
of  the  Inner  Temple — were  appointed  Queen's  Counsel ;  and 
Charles  Austin,  of  the  Middle  Temple,  Esq.,  received  a  patent 
of  precedence,  to  rank  next  after  Mr.  Baines. 

Later  in  the  Vacation  Alexander  James  Edmund  Cockburn, 
of  the  Middle  Temple,  Esq.,  was  app<HDted  Queen's  Counsel. 

And  John  Vincent  Thompson,  of  Lincoln's  Inn,  Esq.,  was 
made  Serjeant,  and  gave  rings  with  the  motto,  **  Nee  ultr^,  nee 
citri." 
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ERRATUM  IN  3  P.  &  D.  52S. 

Lord  Demmam  C.  J.,  in  BayUs  v.  Laurence^  is  erroneously 
reported  as  having  said  that  '*  the  question  of  intention,  in  a  case 
of  libel,  never  can  be  one  for  the  jury,"— whereas  his  lordship, 
in  substance,  stated  the  contrary. 


ERRATA  IN  THIS  VOLUME. 

Page  37,  line  17  from  top, /or  "  in,"  read  *'  or." 

42,  Hoe  1  from  top, /or  **  demurrer,"  read  **  plea." 
119.  line  4  from  top,  dele  *'of." 
1 19,  line  13  from  top,  dele  "  as  in." 

125,  line  3  of  argument,/or**  costs  attendant,"  read  *' costs  were  attendant." 
150,/i;r  «  Rule  absolute,*'  read  "  Judgment  for  the  defendanU." 
191,  in  the  marginal  note  to  Reg,  v.  Lydeard  St,  Latorenee,  for  *'  made  as 

a  ground,"  read  "  stated  as  a  ground." 
208,  line  18  from  top, /or  *' tenant,''  read  "tenement." 
211,  column  2,  lines  18  and  19  from  top,  for  *'  eum  altitudioum,"  read 

*'  earn  allitudinem  ;"  and  line  23,/or  *'  eum,"  read  "  eam." 
245,  in  the  marginal  note  to  Reg,  v.  Clint,  for  "at  the  ground  of  a  material 

variance,"  read  *'  on  the  ground,"  &c. 
400,  line  13  from  the  top,  dele  **  also." 

442,  in  the  marginal  note  to  Reg.  v.  HoldtwoHh,  after  "  Held,"  deU  "  that." 
533,  line  2  from  the  bottom,/or  "  could  not  the  other  claim,"  read  '*  could 

he  not  claim  for  the  other;*'  and  in  last  line,  dele  "  not." 
537,  in  the  marginal  note  to  Reg,  v.  Chancellor  of  Oxford,  after  "  party," 

read  "  not  a  member  of  the  university." 
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In  the  Bail  Court, 
Coleridge  J. 


1841. 


MartINDALE  v.  Smith.  Thunday, 

April  151k, 

1  ROVER  for  six  stacks  of  oats.     Pleas :  first,  not  guilty ;  On  a  contract 
second,  that  the  plaintiff  was  not  possessed  of  the  oats  as  a^specificTcha"- 

of  his  own  property.     At  the  trial  before  Alderson  B.  at  tel  on  credit, 

1  •  •  .«^«    i-        1  ^  4^       I      1       «    *    time,  without 

the  spring  assizes,  i839|  for  the  county  of  Cumberland,  it  express  stipa- 

was  in  evidence  that  the  plaintiff,  on  the  23rd  April,  1838,  la/ionii*  not 

.  "^  ^,,^,  ,,of  the  essence 

agreed  to  purchase  six  oat  stacks  of  the  defendant,  and  the  of  the  con- 
following  written  agreement,  bearing  date  on  that  day,  was  Jf^^'J  ""** 

signed  by  the  parties : —  tender  of  the 

price,  though 
''Sold  to  Mr.  John  Marlindale  six  oat  stacks,  for  eighty-five  pounds,  afler  the  expi- 

J<An  Smith  gives  John  Martindale  liberty  to  let  the  stacks  stand,  if  he  ration  of  the 

thinks  fit,  until  the  middle  of  August  next;  and  John  Marlindale  to  Pf"od  of  cre- 

pay  John  Smith  for  the  stacks  in  twelve  weeks  from  the  date  hereof."      f 'F'  ™*J^ '"®'"" 
'^  •'  tain  trover 

The  plaintiff  did  not  pay  or  tender  payment  of  the  pur-  against  the 
*^  r  ./  r  i/  r         vendor  to  re- 

chase   money  to  the  defendant  within   the  twelve  weeks,  cover  such 

chattel.    Tlie 

vendor  cannot  rescind  the  contract  on  non-payment  at  the  day. 

VOL.  I. —  G,  D.  B 

A- 
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1841.  Before  the  expiration  of  the  credit  the  defendant  told  the 
plaintiff  that  if  he  did  not  pay  the  purchase  money  on  the 
i""*""  Monday,  the   1 6th  July,  which   was  the  last  day  of  the 

Smith.  twelve  weeks,  he  should  not  have  the  oats.  Two  days  after 
the  expiration  of  the  twelve  weeks,  the  plaintiff  tendered 
the  purchase  money  to  the  defendant,  and  offered  to  pay 
interest  for  the  intervening  time ;  but  the  defendant  refused 
to  accept  the  money,  and  then  and  immediately  before  the 
tender  he  asserted  his  right  to  deal  as  he  pleased  with  the 
oats,  and  refused  to  give  possession  of  them  to  the  plaintiff. 
A  formal  demand  and  refusal  were  also  proved.  On  the 
SI  St  July  the  defendant  gave  the  plaintiff  a  written  notice 
that,  he  having  failed  in  performing  his  part  of  the  contract, 
the  defendant  considered  the  contract  at  an  end,  and  meant 
to  keep  or  dispose  of  the  stacks  as  he  thought  proper. 
The  defendant  subsequently  sold  and  delivered  the  oats  to 
another  party.  Upon  this  evidence  the  learned  judge  di- 
rected a  verdict  to  be  given  for  the  plaintiff,  reserving  leave 
to  move  to  enter  a  verdict  for  the  defendant  on  the  second 
issue.  In  the  Easter  term  following  a  rule  was  obtained 
accordingly ;  against  which 

Alexander  and  Knowles  shewed  cause  (tf).  It  cannot 
be  disputed  that  by  this  contract  the  property  in  the  oats, 
which  must  be  treated  as  a  specific  chattel,  passed  imme- 
diately to  the  plaintiff:  Tarling  v.  Baxter  (6).  If  any  injury 
had  happened  to  them,  the  plaintiff  must  have  borne  the 
loss ;  and  the  only  consequence  of  the  non-payment 
could  be  to  give  the  vendor  a  lien,  which  would  be  deter- 
mined by  the  tender:  Bloxam  v.  Sanders (c),  Dixon  v. 
Yates  (d).  The  case  of  Langford  v.  Tiler  (e)  was  a  sale 
of  goods  not  upon  credit,  and  there  it  Was  held  that  the 

(a)  In  Hil.  T.  last,  March  18.  (d)  5  B.  &  Ad.  313)  S.C.  2  N. 

(b)  6  B.  &  C.  360;  S.  C.  9  D.      &  M.  177. 

&  R.  372.  (e)  6  Mod.  163;  S,  C.  1  Salk. 

(c)  4  B.  &  C.  9U ;  S.  C.  7  D.      1 13. 
&  R.  3^6. 
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contract  was  determined  by  the  neglect  of  the  vendee  to  i84l 
pay,  after  a  request  by  the  vendor  to  him  to  take  them 
away  within  a  reasonable  time:  but  in  Greaves  v.  Jsh- 
lin  {a),  Lord  Ellenborough  held  that  the  vendee's  neglect  Smith. 
to  take  away  goods  within  a  reasonable  time  did  not  entitle 
the  vendor  to  put  an  end  to  the  contract,  though  it  might 
make  him  liable  to  pay  warehouse  room,  or  to  an  action 
for  not  removing  them,  should  the  vendor  be  prejudiced  by 
the  delay.  In  WUmshunt  v.  Buwker  (b)  the  contract  of 
sale  was  conditional  upon  the  delivery  by  the  vendee  to  the 
vendor  of  the  draft  upon  a  banker;  and,  that  not  having 
been  done,  it  was  held  that  the  former  was  not  in  a  con- 
dition to  maintain  trover,  he  never  having  had  the  right  of 
possession;  but  the  Court  of  Common  Pleas  appear  to 
have  been  of  opinion  that  he  might  have  maintained  a  spe- 
cial action  upon  the  case  for  any  damage  sustained  by  him 
in  consequence  of  a  resale  by  the  vendor.  Coslake  v. 
Till{c)  has  been  cited  to  prove  that  the  time  stipulated  in 
such  an  agreement,  as  this  is  of  the  essence  of  the  contract; 
but  that  was  an  agreement  for  the  purchase  of  stock  in 
trade,  fluctuating  in  amount ;  and  Lord  Gifford  decided  the 
case  expressly  on  the  ground,  that,  ''  where  the  subject- 
matter  which  is  to  be  bought  and  sold  is  in  its  very  nature 
exposed  to  daily  variations,  time  must  necessarily  form  a 
very  material  ingredient  in  the  contract" 

According  to  the  terms  of  this  contract,  the  failure  to 
observe  a  condition  by  the  one  party  does  not  entitle  the 
other  to  rescind  the  contract,  which  could  not  be  but  by 
consent  or  on  the  ground  of  fraud :  Gompertz  v.  Denlon(d). 
There  was  no  evidence  to  shew  that  it  was  any  part  of  the 
original  agreement,  or  that  before  the  day  of  payment  it 
was  agreed  by  the  parties,  that  on  a  failure  of  payment  the 
vendor  should  be  at  liberty  to  rescind  the  contract;  nor 
indeed  could  such  evidence  be  admitted,  for  that  would  be 

(o)  3  Camp.  426.  (c)  1  Rass.  376. 

(6)  5  Bing.  N.  C.  541 ;  S.  C.  T         (d)  I  C.  &  M.  207. 
Scoct,561. 

b2 
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1841.  to  vary  a  contract,  required  by  the  Statute  of  Frauds  to  be 
in  writing,  by  parol :  Greaves  v.  Ashlin  (a),  Goss  v.  Lord 
Nugent  (6). 


Mart  IN  DALE 

17. 

Smith. 


Cresswell  (with  whom  were  Dundas  and  Ramshay),  in 
support  of  the  rule.  The  question,  in  whom  was  the  pro- 
perty in  the  oats,  is  not  material  in  this  case.  The  real 
question  is  whether,  at  the  time  the  action  was  brought,  the 
plaintiff  had  the  right  of  possession.  The  plaintiff  had  not 
the  right  of  possession;  for,  having  broken  the  contract 
himself  in  a  material  part,  he  has  no  locus  standi  in  court 
to  complain  of  any  subsequent  breach  of  contract  by  the 
defendant. 

In  addition  to  this  objection  to  the  plaintiff's  right  to 
recover,  the  authorities  shew  that  the  defendant,  upon  the 
failure  of  the  plaintiff  to  perform  his  part  of  the  contract, 
had  a  right  to  rescind  it.  Here  the  whole  consideration  for 
Che  defendant's  contract  failed.  The  failure  of  performance 
by  the  plaintiff,  and  the  positive  assent  of  the  defendant  to 
a  rescinding,  are  equivalent  to  an  agreement  by  both  parties 
to  rescind,  though  one  party  alone  could  not  rescind ;  Hunt 
y.  Silk{c\ 

The  time  was  of  the  essence  of  the  contract.  The  case 
of  fVilde  V.  Fort  (d)  decided  that,  "  if  the  vendor  of  an  estate 
by  auction  does  not  shew  a  clear  tide  by  the  day  specified, 
the  purchaser  may  recover  back  his  deposit  and  rescind  the 
contract,  without  waiting  to  see  whether  the  vendor  may 
ultimately  be  able  to  establish  a  good  title  or  not."  Sir 
J5.  Sugden  (e)  speaks  of  the  rule  of  law  as  clear,  that  "  the 
time  fixed  is,  at  law,  of  the  essence  of  the  contract;"  and, 
after  remarking  upon  the  relaxation  of  this  rule  which  exists 
in  courts  of  equity  in  suits  for  specific  performance,  he 
observes  that  it  is  perhaps  a  subject  of  regret  that  equity 

(a)  3  Campb.  426.  (d)  4  Taunt.  334. 

lb)  5  B.  &  Adol.58;  2  N.  &  M.  (c)  Vend.  &  Purch.  lOth  edit. 

28.  402. 
(c)  5  East,  449. 
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should  have  assumed  a  power  of  dispensing  with  the  literal        1841. 
observance  of  the  rule.    In  Hagedon  v.  Laing  (a)  it  was  held 
that  the  limitation  of  time  for  payment  was  by  way  of  indul-  v. 

gence  to  the  vendee,  and,  though  not  called  upon  to  decide        Smith. 
the  point,  the  Court  appear  to  have  been  strongly  of  opinion 
that,  after  the  day,  the  vendee^  who  had  made  default  in  pay- 
ment, had  lost  all  interest  in  the  subject  of  the  contract. 

There  was  an  attempt  at  the  trial  to  prove  a  parol  dis- 
pensation, by  the  defendant,  with  the  observance  by  the 
plaintiff  of  the  period  of  payment ;  but  such  a  fact,  if  proved, 
clearly  would  have  been  inoperative :  Stead  v.  Dawber  (6), 
Marshall  v.  Lynn{c).  Stead  v.  Dawber (b)  is  an  authority 
for  the  position  that  in  such  a  contract  as  this,  time  is  of  the 
essence  of  the  contract. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  plaintiff  had  purchased  of  the  defendant  six 
stacks  of  oats  for  &dL,  to  be  paid  for  at  the  end  of  twelve 
weeks.  By  the  contract  defendant  had  given  plaintiff  liberty 
to  let  them  stand  on  his  premises,  where  they  remained  till 
defendant  gave  plaintiff  notice,  that  unless  they  were  paid 
for  within  the  twelve  weeks  he  should  not  have  them. 
Plaintiff  demanded  them  and  tendered  the  price,  but  after 
the  stipulated  time.  Defendant  refused  to  give  them  up, 
and  converted  them  to  his  own  use. 

Plaintiff  brought  this  action  of  trover  for  them.  The 
pleas  were  not  guilty,  and  that  plaintiff  was  not  possessed 
of  the  stacks  as  his  own  property,  when  the  case  appeared 
to  be  as  above  stated. 

Having  taken  time  to  considerof  our  judgment,  owing  to 
the  doubt  excited  by  a  most  ingenious  argument,  whether 
the  vendor  had  not  a  right  to  treat  the  sale  as  at  an  end,  and 
reinvest  the  property  in  himself,  by  reason  of  the  vendee's 
failure  to  pay  the  price  at  the  appointed  time,  we  are  clearly 
of  opinion  that  he  had  no  such  right,  and  that  the  action  is 

(a)  1  Marsh.  514.  (f)  G  M.  &  W.  109. 

(6;  2  r.  &  D.  447. 
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1841.        well  brought  against  him.     For  the  sale  of  a  specific  chattel 
^y^^^^      on  credit,  though  that  credit  may  be  limited  to  a  definite 

MARTrNDALB  .      ,  ^  ,  •  ,  ,  •  . 

V,  period,  transfers  the  property  m  the  goods  to  the  vendee. 

Smith.  giving  the  vendor  a  right  of  action  for  the  price,  and  a  lien 
upon  the  goods,  if  they  remain  in  his  possession,  until  that 
price  be  paid;  but  that  default  of  payment  does  not  rescind 
the  contract.  Such  is  the  doctrine  cited  by  HolroydJ.,  from 
Com.  Dig,  tit.  Agreement,  in  Tailing  v.  Baxter  (a);  and  it 
T^ill  be  found  consistent  with  all  the  numerous  cases  referred 
to  in  the  course  of  the  argument.  In  a  sale  of  chattels,  time 
is  not  of  the  essence  of  the  contract,  unless  it  is  made  so  by 
express  agreement,  than  which  nothing  can  be  more  easy 
by  introducing  conditional  words  into  the  bargain.  The 
late  case  of  Stead  v.  Dawber  (b)  does  not  apply,  depending 
(as  Parke  B.  truly  observed  in  6  M.  &  If.  109),  not  on  the 
materiality  of  the  alteration  in  the  contract,  but  on  the  fact 
of  alteration  only. 

Pothier,  in  his  Trait6  de  Vente,  part  5,  ch.2,  s.  6,  cites  the 
Civil  Code  for  the  proposition,  that  a  purchaser's  delay  in 
paying  the  price  does  not  give  the  vendor  a  right  to  require 
a  dissolution  of  the  contract:  ''  he  can  only  exact  by  legal 
procedure  the  payment  of  the  price  due  to  him.  Non  ex 
eo  quod  emptor  non  satis  conventioni  fecit  contractus  con- 
stituitur  irritus."  He  adds,  however,  that  from  the  difficulty 
of  enforcing  payment  from  debtors,  the  French  law  had  de- 
parted from  the  rigour  of  these  principles,  permitting  a  suit 
for  the  dissolution  of  the  contract  for  default  of  payment. 
The  judge  then  appointed  a  more  distant  day,  which  passed, 
and,  no  payment  made,  the  vendor  was  permitted  to  re- 
sume possession  of  the  thing  sold,  but,  even  after  sentence 
of  dissolution,  the  purchaser  may  prevent  that  effect  and 
keep  what  he  has  bought  by  appealing,  and  offering,  on 
that  appeal,  the  price  which  he  owes,  with  interest  and 
expenses. 

The  vendor's  right  therefore  to  detain  the  thing  sold 
against  the  purchaser,  must  be  considered  as  a  right  of  lien 

(fl)  6  B.  &  C.  SeO;  S.  C.  9  D.  {b)  2  P.  &  D.  447. 

&  R.  272. 
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till  the  price  is  paid,  not  a  right  to  rescind  the  bargain,  and        1841 
here  the  lien  was  gone  by  tender  of  the  price. 

My  brother  Alderson  directed  the  jury  according  to  these 
principles,  and  the  rule  for  setting  aside  the  verdict  must  be 
discharged. 

G.  Rule  discharged. 


The  Queen  v.  The  Inhabitants  of  Mansfield.  Wednesday, 

AprU  9BtL 

On  appeal  to  the  Nottinghamshire  Quarter  Sessions  of  The  iliei^id- 

April,  1840,  against  an  order  for  the  removal  of  Ann  Fletcher  ^"j^J'j^  ^t  to 

and  her  two  children  from  the  parish  of  Mansfield  in  the  said  ^  inferred 

county,  to  the  parish  of  Tewkesbury  in  Gloucestershire,  the  fact  that  the 

sessions  confirmed  the  order  as  to  the  mother  and  discharged  jnot^w  co- 

,  .  •   •  i.    1  •    ^  habited  uoto- 

it  as  to  the  children,  subject  to  the  opmion  of  this  Court  riously  with]  { 

The  following  is  the  material  part  of  the  case.    Ann  evidence  is 
Fletcher^  the  pauper,  was  married  to  Thomas  Fletcher  in  Jho^non^access 
1812.     The  paupers  Henry  and  Elizabeth  are  her  children,  of  ^l^e  hus- 

T.  Fletcher^  the  husband  of  Ann  Fletcher,  is  still  living.        A  woman 

The  children  removed  by  the  order  are  the  bastard  chil-  ™arn«d  in 
^  1812  went 

dren  o(  Ann  by  Henry  Parsons,  and  were  christened  by  the  through  the 

names  of  Henry  and  Elizabeth  Parsons,  and  have  never  *?"^?  Tq!!^ 
7  '  nage  in  lolo, 

gone  by  the  name  of  Fletcher  or  any  other  name  but  that  of  living  her 

Parsons.    Henry  is  of  the  age  of  nineteen  and  upwards,  and  cohabit^ 

Elizabeth  is  of  the  age  of  seventeen  and  upwards.  with  her 

The  pauper  Ann  was  married  to  Parsons  by  banns  at  down  to  1839: 

Mansfield  in   1818,  and  cohabited  with  him  at  Mansfield  —Held,  that 

the  Quarter 
from  1818  to  183£,  and  during  such  time  the  paupers  Henry  Sessions  in 

.nd  Eiizabelh  were  born.  J"*^- 

The  settlement  of  T.  Ftetcher,i\ie  husband  of  the  pauper,  wasstill  living, 

^  rr»      I      i_  were  not  jus- 

is  at  Tewkesbury.  ^.A^d  in  ^'^^, 

The  above  facts  were  proved  by  Ann,  the  pauper,  who  ing,  upon  these 

was  the  only  witness  for  the  respondents.     No  evidence  there  being  no 

was  given  by  the  appellants.  evidence  as  to 

®  •'  '^'^  non-access, 

that  her  child,  who  was  then  19  years  of  age,  was  a  bastard. 
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1841.  If  the  Court  shall  be  of  opinion  that  the  sessions  were 

m.    ^  justified  on  the  evidence  before  them  in  finding  the  facts 

The  Queen    "^  .  .  ^      ^ 

v,  above  stated,  then  the  order  of  sessions  is  to  be  confirmed, 

^t£Till^^  otherwise  to  be  discharged. 

N.  R.  Clarke  and  Wildman  in  support  of  the  order  of 
sessions.  The  question  is  whether  the  sessions  were  jus- 
tified in  coming  to  the  conclusion  that  these  children  were 
illegitimate.  The  first  resolution  in  the  Banbury  Peerage 
case  (a)  shews  that  the  presumption  of  legitimacy,  even 
where  there  have  been  opportunities  of  access,  may  be  re- 
butted by  circumstances  inducing  a  contrary  presumption. 
A  fortiori,  therefore,  in  the  present  case,  where  the  only  evi- 
dence was  **  of  circumstances  inducing  a  contrary  presump- 
tion," there  being  nothing  to  indicate  opportunities  of  access, 
the  legitimacy  might  properly  have  been  negatived.  So  in 
Cope  V.  Cope(b),  where  there  was  positive  evidence  that 
the  husband  used  at  intervals  to  visit  his  wife,  Alderson  J. 
observed,  *^  If  the  husband  and  wife  are  living  separate,  and 
the  wife  is  notoriously  living  in  open  adultery,  although  the 
husband  have  an  opportunity  of  access,  it  would  be  mon- 
strous to  suppose  that,  under  such  circumstances,  he  would 
avail  himself  of  such  an  opportunity.  The  legitimacy  of 
a  child  born  under  such  circumstances  could  therefore  uot 
be  established."  Here  neither  access  nor  opportunity  of 
access  were  shewn ;  is  then  the  mere  circumstance  that  the 
husband  was  living  conclusive  in  favour  of  legitimacy  ?  If 
so,  this  absurdity  must  follow,  that,  if  there  is  evidence  of 
opportunity  of  access  on  the  one  hand  as  well  as  evidence 
of  adultery  on  the  other,  a  jury  might  decide  between  such 
conflicting  evidence  upon  the  point  of  legitimacy,  but  that, 
if  there  was  no  evidence  whatever  on  the  subject  of  access 
to  weigh  against  the  counter  evidence  furnished  by  the  adul- 
tery, they  would  be  bound  to  find  in  favour  of  legitimacy. 
In  Morris  v.  Davies  (c)  there  was  evidence  of  access,  yet 
the  question  of  legitimacy  was  not  dealt  with  as  thereby 

(a)  1  Sim.  &  St.  153.  (c)  3  C.  &  P.  215. 

{b)  5  C.  &  P.  604 
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conduded  in  point  of  law,  but  was  left  to  the  jury,  who         1841. 
found  against  the  legitimacy,  and  the  finding  was  supported,       ^^^X^^ 
on  appeal,  by  the  House  of  Lords  (a).    Rex  v.  Luffe  (b)  and  v, 

Goodright  V.  Saul(c)  also  were  referred  to.  "^M^nIfTeld"''^ 

Whitehurst  and  Wi/lmore  contrfL  were  not  heard. 

Lord  Denman  C.  J. — The  question  is  whether  there  was 
any  evidence  of  illegitimacy,  to  make  out  which  there  must 
be  evidence  of  non-access.  Non-access  may,  no  doubt,  be 
inferred  from  circumstances.  But  here  the  only  fact  proved 
was  that  the  mother  lived  with  a  man  in  a  state  of  adultery. 
We  are  not  told  where  the  husband  was  during  the  period 
of  her  adulterous  intercourse.  The  case  of  Cope  v.  Cope  {d), 
as  reported  in  5  C.  &  P.  604,  and  abstracted  in  Harrison's 
Digest,  has  been  relied  upon.  Even  in  this  report  it  does 
not  appear  to  me  that  the  learned  judge  was  laying  down  a 
rule  of  law,  but  merely  that  he  was  making  strong  observa- 
tions for  the  direction  of  the  jury  upon  the  circumstances 
of  the  particular  case.  I  may  remark,  in  passing,  that  a  pro- 
position is  often  taken  from  the  summing  up  of  a  judge  as 
a  proposition  of  law,  which  has  been  addressed  merely  by 
way  of  observation  to  the  jury.  But  in  the  report  of  Cope 
V.  Cope,  in  1  M.  &  Rob.  275,  1  find  no  such  proposition  as 
that  which  has  been  relied  upon,  but  rather  the  contrary, 
for  the  learned  judge  says,  "  Where  the  wife  is  living  in 
open  and  notorious  adultery,  and  the  husband  on  one  single 
occasion  only  had  opportunity  of  access  to  her,  and  then  at 
a  time  and  under  circumstances  rendering  it  extremely  im- 
probable that  he  availed  himself  of  the  opportunity,  those 
facts  might  perhaps  be  urged  as  a  reasonable  ground  for 
concluding  that  sexual  intercourse  did  not  take  place."  So 
that  it  seems  the  opinion  of  the  jury  must  be  taken  upon 
the  very  question  of  non-access,  notwithstanding  the  wife  be 
living  in  adultery ;  the  fact  of  non-access  therefore  is  not  to 

(a)  5  Clark  &  F.  163.  (c)  4  T.  R.  356. 

(6)  8  East,  193. 
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1841.         be  assumed.     There  is  nothing  in  the  cases  cited  to  shew 
that  proof  of  non-access  can  be  dispensed  with. 

V. 

^SSfTeld?^  Patteson  J— On  referring  to  Cope  v.  Cope  I  find  it  is 
no  authority  in  support  of  the  conclusion  come  to  by  the 
sessions,  for  all  the  learned  judge  said  was  that  access  was 
to  be  presumed,  but  whether  it  took  place  or  not,  under  a 
particular  state  of  circumstances,  was  for  the  consideration 
of  the  jury.  The  facts  of  this  case  are,  that  the  woman  was 
married  in  1812,  that  her  husband  is  living  at  this  moment, 
that  in  1818  she  went  through  the  ceremony  of  marriage 
with  another  man  notwithstanding,  lived  with  him  and  had 
children.  We  are  asked  from  these  facts  to  say  there  was 
non-access,  although  her  husband  might  be  living  next  door 
to  her. 

Williams  J.  concurred. 

D.  Order  of  Sessions  quashed. 


Wednesday,  PACKER  V.  GiBBINS. 

April  21s<. 

An  up()er floor  ASSUMPSIT  for  use  and  occupation  ''of  rooms  and 

occupied^arr  apa>*tmenls."    Plea:  non  assumpsit.    The  issue  joined  was 

rent  payable     tried  before  the  under-sheriff  of  Middlesex. 

During  the  '^  appeared  from  the  notes  of  the  under-sheriff,  and  from 

currency  of  a    an  affidavit  made  by  the  clerk  to  the  defendant's  attorney 

quarter  the 

house  was         of  the  facts  proved  at  the  trial,  that  the  defendant  had  been 

burnt  and  ren-  4^1,^^  to  the  plaintiff  of  the  second  floor  in  his  house,  and 
dered  uninha-  '^  ' 

bitable.    In      that  the  rent  was  payable  quarterly.     It  did  not  otherwise 
an  action  for  ^1    -.  .i_  j       • 

use  and  occu-   ^PP^*""  that  there  was  any  express  demise,  nor  was  any  sti- 

pation,  the       pulation  of  a  fixed  rent  proved,  but  the  plaintiff  gave  evi- 
uig  recovered    dence  of  the  value  of  the  premises.     The  house  was  burnt 

for  the  occu-     Jqwu  during  the  currency  of  a  quarter,and  the  defendant  then 

pation  up  to  **  .... 

the  time  of  the  ceased  to  occupy  it  in  fact,  but  it  did  not  appear  that  the 

fire  from  the 

quarter-day  preceding: — Held,  that  he  was  entitled  to  recover  for  that  period  at  lea&t. 


'*o 


Lush  now  renewed  the  objection  on  a  motion  for  a  new 
trial  (a).  The  form  of  the  action  is  assumpsit  for  use  and 
occupation,  but  the  plaintiff  is  not  entitled  to  recover,  there 
being  an  express  demise,  unless  he  be  entitled  to  do  so 
according  to  the  demise  (&).  The  plaintiff  had  no  right  to 
recover  upon  this  demise,  for  by  the  destruction  of  the 
subject  of  the  demise  either  the  relation  of  landlord  and 
tenant  was  entirely  determined,  or  the  rent  was  suspended. 
*'  A  rent  service  is  something  given  by  way  of  retribution 
to  the  lessor  for  the  land  demised  by  him  to  the  tenant, 
and  consequently  the  lessor's  title  to  the  rent  is  founded 
upon  this,  that  the  land  demised  is  enjoyed  by  the  tenant 
during  the  term  included  in  the  contract,  for  a  tenant  can 
make  no  return  for  a  thing  he  has  not ;  if,  therefore,  the 
tenant  be  deprived  of  the  thing  letten,  the  obligation  to  pay 
ceases,  because  such  obligation  has  its  force  only  from  the 
consideration,  which  was  the  enjoyment  of  the  thing  de- 
mised (c)."  There  can  be  no  apportionment  in  this  case  as 
to  time.  '*  And  there  shall  never  be  an  apportionment  in  re- 
spect of  part  of  the  time,  as  there  shall  be  upon  an  eviction 
of  part  of  the  land;"  Clunks  case,  10  Co.  128,  Bac.  Abr. 
Rent,  (L);  though  in  a  similar  case  of  destruction  of  part 
of  the  subject  of  the  demise,  there  might  be  an  apportion- 
ed) Before  Lord  Denman  C.  J.,  &  C.  339;  S  C.  8  D.  &  R.  67; 
Patttton,  William  and  Coleridge  Slack  v.  Skarpey  S  N.  &  P.  390. 
Js.  (c)  Gilb.  on  Bents,  146;  Bac. 

(6)  Vide  Hall  v.  Burgess,  5  B.      Abr.  Rent,  (L). 
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exterior  walls  were  destroyed  by  the  fire.  It  was  objected,  i84i. 
on  behalf  of  the  defendant,  that  the  facts  proved  shewed  an 
express  demise  of  premises  at  a  rent  payable  quarterly, 
that  there  could  be  no  apportionment  in  this  case,  and  that 
therefore  the  plaintiff  was  not  entitled  to  recover  anything 
in  respect  of  the  period  of  occupation  intervening  between 
the  time  of  the  fire  and  the  preceding  quarter  day.  The 
under-sheriff  overruled  the  objection,  and  the  plaintiff  had 
a  verdict  for  2L  13s.  for  the  use  and  occupation  of  the  apart- 
ments durincr  that  time. 


12  CAS£S  IN  THE  QUEEN's  BENCH, 

1841.        ment  as  to  that  (a).     "  And  here  it  seems  extremely  reason- 
able»  that  if  the  use  of  the  thing  be  entirely  lost  or  taken 


Packer 


GiBBINS. 


V.  away  from  the  tenant,  the  rent  ought  to  be  abated  or  pro- 

portioned, because  the  title  to  the  rent  is  founded  upon 
this  presumption,  that  the  tenant  enjoys  the  thing  during 
the  contract;  and,  therefore,  if  part  of  the  land  be  surrounded 
or  covered  with  the  sea,  this  being  the  act  of  God,  the 
tenant  shall  not  suffer  by  it,  because  the  tenant,  without  his 
default,  wants  the  enjoyment  of  part  of  the  thing  which  was 
the  consideration  of  his  paying  the  rent  (6)."  In  Baker  v. 
HoUpzaffell(c)  there  was  a  demise  of  land  with  the  house 
which  had  been  destroyed  by  fire,  the  rent  therefore  would 
be  considered  to  issue  out  of  the  lands.  Izon  v.  Gorton  {d) 
is  not  warranted  by  the  authorities  on  which  it  professes  to 
be  founded,  and  there  the  premises  were  rebuilt,  and  the 
tenant  had  notice  that  they  had  been  so  rebuilt.  [PattesonJ. 
The  defendant  is  in  this  dilemma,  that,  if  there  is  an  express 
demise,  he  is  liable  for  the  rent,  notwithstanding  the  fire  (e), 
if  there  is  not,  he  is  liable  for  the  period  during  which  the 

premises  were  actually  occupied  {/).'] 

Cur.  adv.  vult. 

April  83  Lord  Denman  C.  J. — In  an  action  for  use  and  occupa- 

tion, the  rent  is  considered  as  accruing  due  de  die  in  diem, 

(a)  Bac.  Abr.  Rent,  (M).  is  determined  by  a  notice  to  quit, 

(6)  Bac.  Abr.  Rent,  (M  2) ;  J       is  as  to  its  legal  character  and  con- 

Rol.  Abr.  Apportionment,  (C),  236;      sequences  the  same  as  a  term  for 


Act  de  Dieu. 


years. 


(c)  4  Taunt.  45.  (/)  In  Izon  v.  Gorton  it  was 

(</)  5  Bing.  N.  C.  501 ;  S.  C.  7  held,  on  a  similar  destruction  of  a 

Scott,  5S7.  floor  bj  fire,  that  notwithstanding 

(e)  Per  Curiam,  in  lion  v.  Gor*  such  destruction,  inasmuch  as  the 

ton,  (5  Bing.  N.  C.  501;  7  Scott,  space  inclosed  by  the  four  walls 

537,)    "  The   case   of  Baker   v.  remained,  and,  on  the  event  of  the 

fio//;iJflf]fe/,  4Taunt45,isadirecl  landlord    rebuilding,    the    tenant 

authority,  that  a  tenancy  for  a  term  would  have  a  right  to  re-enter,  the 

under  an  agreement,  not  being  an  obligation  must  be  reciprocal,  and 

instrument  under  seal,  is  not  de^  he  therefore  liable  to  the  rent  after 

termined  by  a  fire  during  the  con-  the  fire,  in  an  action  for  use  and 

tinuance  of  the  tenancy.     A  te-  occupation, 
nancy  from  year  to  year,  until  it 
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there  is  therefore  no  objection  to  the  plaintiiF's  right  to        iWl. 
recover  in  this  instance,  for  the  occupation  up  to  the  time       p^^^  ^ 
of  the  fire  taking  place.  v. 

G.  Rule  refused. 


Morris  v.  Jones  and  others.  Thunday, 

Aitril  Iblh. 
A.SSUMPSIT.     The  declaration  contained  the  common  The  particu- 
counts  to  recover  the  price  of  work,  labour  and  materials,  p"2iJJiff»s*^de- 
of  goods  sold  and  delivered,  and  of  money  due  on  an  account  n^and  stated 
stated,  alleging  the  plaintiff's  damage  to  be  50/.    The  plain-  brought  to  re- 
tiff  pleaded  non  assumpsit  and  a  tender.    The  particulars  cover  a  "sum 
of  the  plaintiff's  demand  were  in  the  following  form:  being  the  ba- 

•'  This  action  is  brought  to  recover  the  sum  of  27/.  IS*.  ^tlliT'^credit" 
4}£f.,  being  the  balance  due  from  the  defendants  to  the  for  all  pay- 
plaintiff  on  the  account  as  under,  after  giving  credit  for  all  ^q„„(  ^^^  f^^ 

payments  on  account,  and  for  such  sums  as  the  defendants  such  sums  as 

.  the  defendant 

may  have  to  set  off  agamst  the  plaintm.  £^      ^     ^  might  have  to 

1840,  May  12.  To  building  water-wheel  .      100  0  0  [hi  pfatffi" 

—  Three  cast-iron  naves  .     .     4  0  0  the  particulars 
_               .  , ,           ,  „  «  -          tl'*"  stated 

—  Extra  smith  s  work  ..     3  5  5  the  items  of 

(and  three  other  items,  amounting  to  9/.  2s.)  deraand"*^^^ 

At  the  trial  before  Williams  J.,  at  the  last  assizes  at  amount  of 
iir  ,  .         .      ,       .  r        J     .       •  .   •      J  .  .        180/:— Held, 

Welshpool,  the  jury  found  the  issue  joined  on  the  plea  that  these  par- 

of  tender  for  the  plaintiff.     The  plaintiff  proved  a  claim  ^iculare  did 

*^  '^  f^  not,  within  the 

only  to  the  amount  of  3/.  lOt.     On  the  part  of  the  defend-  meaning  of  the 

ants  it  was  contended  that,  according  to  the  particulars  of  1^  j^j  Vkt^^ 

the  plaintiff's  demand,  the  case  must  be  considered  as  gi^e  credit  for 

though  a  plea  of  payment  had  been  on  the  record  to  the  |,ey  admitted 

plaintiff's  demand  minus  the  sum  of  27/.  13s.,  and  that  to  have  been 
■  i^\Of  or  that 

the  plea  had  been  proved,   and  that  therefore  as  he  had  they  did  claim 

failed  to  make  out  a  demand  exceeding  that  sum,  he  ought  ^itbin"t^|f 

to  be  nonsuited.     The  learned  judge  overruled  the  objec-  mcaningof  the 

tion,  reserving  leave  to  the  defendants  to  move  to  enter  ^^^ 

a  nonsuit. 
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1841.  Jervis  now  moved  accordingly.     In  this  case  the  effect 

of  the  rule  T.  T.  1  Vict,  {a)  is^  that  the  record  must  be 
taken  as  though  there  had  been  a  plea  of  payment  upon  it 
and  that  plea  had  been  proved.  [PaiUson  J.  It  is  con- 
sistent with  these  particulars  that  there  may  have  been  a 
payment  of  one  shilling  only,  and  that  the  residue  may 
have  been  matter  of  set-off.]  The  plaintiff  cannot  avoid 
the  effect  of  his  admission  by  so  stating  it.  It  would  not 
be  evidence  of  a  set-off.  It  is  immaterial  whether  the  par- 
ticulars stated  a  payment  in  terms,  or  whether,  after  setting 
out  the  items,  and  thus  shewing  the  total  sum  claimed,  they 
clearly  admit  a  reduction  of  that  sum. 

Lord  Denman  C.  J. — In  this  case  the  particulars  are 
not  in  such  a  form  as  to  come  within  the  rule,  or,  if  they 
are,  they  come  within  the  proviso  excluding  from  the  opera- 
tion of  it  a  claim  of  a  balance  not  giving  credit  for  any 
particular  sum. 

Patteson  J. — ^The  rule  was  framed  with  a  view  of 
making  it  unnecessary  to  plead  a  payment  of  sums,  of  which 
the  plaintiff  specifically  admits  the  receipt.  Applications 
are  frequently  made  at  chambers  to  a  judge  to  strike  out  a 
plea  of  payment,  on  the  ground  that  the  particulars  admit 
the  receipt  of  a  specific  sum,  but  here  is  nothing  of  the 
kind.  Nothing  can  be  more  general  than  this  statement. 
There  is  as  much  ground  for  saying  that  these  particulars 
advert  to  a  set-off  as  to  a  payment. 

Williams  J.  and  Wiohtman  J.  concurred. 

G.  Rule  refused. 

(ff)  3  N.  &  P.  381. 
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The  Queen  v.  Lawson.  Monday 

o  Mtnf  3d* 

SIR  F.  POLLOCK  in  Hilary  term  last  obtained  a  rule  for  q^^  of  several 

a  criminal  information  against  the  defendant^  the  printer  and  applicants  for 

publisher  of  the  Times  newspaper,  for  the  publication  of  a  formation 

libel  reflecting  upon  the  conduct  of  certain  gentlemen  as  "K?V?V  ^^^^ 

.  .  .  .  .     publisher  of  a 

special  jurors  on  the  occasion  of  the  trial  of  a  quare  impedit  newspaper 

at  the  bar  of  the  Court  of  Common  Pleas  in  Ireland.     The  Ij^^^^ed'^u  tJ 

rule  was  granted  on  the  affidavits  of  five  of  the  jurors,  the  Editor"  a 

One  of  them  admitted  that  after  publication  of  the  libel,  [^ier"h«aring 

and  after  be  had  applied  for  and  been  refused  the  name  of  <late  the  36th 
I  1      1     1        -  I  1       -r    w^  1-  i-    t      December  and 

Its  author,  he  had  written  and  sent  to  the  ''  Editor  of  the  signed  bj  him 

Times"  a  letter  containing  some  very  severe  observations  ®"  ^'V*|k"if "^ 

on  his  conduct  in  publishing  the  libel  complained  of.    The  The  letter, 

letter  was  dated  from  Bath  the  26th  December,  1840,  and  ][J,ch  a  chl-°^ 

signed  for  **  self  and  fellows/*  but  he  denied  that  it  was  racterasto 

written  or  sent  with  the  knowledge  or  concurrence  of  any  of  writer  to  a  rule 

his  fellow  jurors,  and  the  other  four  applicants  also  denied  f"^*"  *  criminnl 
,         ,        ,,         ,.,..  -  ,.  1        ,         information,  if 

that  they  bad  authorized  him  to  write  or  send  it,  or  that  they  he  had  been 

knew  of  its  having  been  written  or  sent  till  long  after  the  day  'he  sole  apph- 

®  .       .     cant,  was  pub- 

on  which  it  bore  date.     It  appeared  from  the  affidavits  in  lished  in  auo> 

support  of  the  rule,  that  this  letter  had  been  inserted  in  an  L!J^"*f  [Ji^ 

Irish  newspaper  of  the  5th  January,  1841,  and  subsequently,  ^th  January 

but  before  this  rule  was  applied  for,  in  other  Irish  news-  Held,  that  the 

papers.     An  affidavit  was  produced  by  the  defendant,  in  ^^^^^  appli- 
.  .  cants  were 

which  the  deponent  stated  that  he  had  been  informed  by  one  bound  to  have 

of  the  applicants,  not  the  author  of  the  letter,  that  the  same  ^I^b|tca\^on*  ^r 

post  which  brought  a  copy  of  the  letter  to  the  editor  of  the  to  shew  that 

Irish  paper  brought  over  a  copy  to  each  of  the  jurymen.  opw)rtuni°y*of 

All  the  applicants  employed  the  same  attorney.  preventing;  it, 

and  that  it  was 
not  enough  for 

Sir  J.  Campbell  A.  G.  and  Sir  W.  W.  Follett  (with  whom  'l^^*"  ^<^  »'»«^ 

was  Humjrey)now  shewed  cause.  The  apphcants  have  taken  parties  to  it 

and  did  not 
know  of  it  until  some  time  after  its  date,  it  appearing  that  a  copy  of  the  letter  had  beeo 
sent  to  each  of  them,  and  their  affidavits  not  stating  when  they  received  such  copjf,  or 
that  they  did  not  know  of  the  letter  before  publication. 


Lawson. 
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1841.        the  law  into  tlieir  own  hands  by  publishing  the  recrimina- 

Th   Qv         ^^^^  letter  addressed  to  the  "  Editor  of  the  Times,"  and 
V,  have  therefore  disentitled  themselves  to  the  summary  inter- 

ference of  this  Court.  If  the  juryman  who  actually  sent 
this  letter  were  the  sole  applicant  for  this  rule  it  would  be 
discharged  as  of  course.  But  it  is  clear  that  the  other  four 
applicants  must  be  taken  as  parties  to  the  publication  of  that 
letter.  They  state  that  they  were  not  aware  of  its  having 
been  written  and  sent  until  after  its  date,  but  they  do  not 
state  that  they  were  not  aware  of  it  before  publication,  or 
before  this  rule  was  moved  for,  or  that  they  disapprove  of 
the  contents  of  that  letter,  and  the  evidence  on  the  other 
hand  makes  it  probable  that  they  concurred  in  the  publi- 
cation. 

[Lord  Denman  C.  J.  then  called  on  the  other  side,  ob- 
serving that  the  other  four  applicants  ought  to  have  denied 
their  knowledge  of  the  letter  before  publication,  and  to  have 
stated  that  they  took  pains  to  prevent  the  publication.] 

Sir  JF.  Pollock  (with  whom  was  J.  IF.  Smith)  contrfL. 
More  cannot  be  required  from  them  than  that  they  should 
deny  they  were  parties  to  the  publication.  [Lord  Denman 
C.  J.  If  they  knew  the  publication  was  intended,  it  was  their 
duty  to  have  stated  to  the  party  who  was  about  to  have  re- 
course to  the  publication  that,  if  he  persevered  in  his  inten- 
tion, they  would  not  join  him  in  the  present  application. 
They  do  not  state  when  they  received  the  letter.  Patteson  J. 
It  is  quite  consistent  with  their  affidavits  that,  in  the  interval 
between  the  date  of  the  letter  and  its  publication,  they  knew 
the  publication  was  intended,  for  the  letter  was  signed  by  the 
writer  for  *'  self  and  fellows,"  and  they  were  bound  to  pre- 
vent publication  in  that  shape  at  least.  If  they  did  not  know 
of  the  letter  before  the  5th  January,  when  it  was  published, 
why  do  they  not  say  so  specifically ;  why,  in  speaking  of 
their  ignorance  of  the  letter  in  reference  to  a  certain  time, 
do  they  pass  over  the  very  point  of  time  which  is  the  most 
material?     They  have  stopped  short  when  they  might  have 
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showD,  if  the  facts  admitted  it^  that  they  had  done  nothing  1841. 

to  disentitle  them  to  our  protection.]    Suppose  each  of  «!*^^*^^ 

them  when  he  received  this  copy  of  the  letter  had  thrown  it  v. 

into  the  fire,  and  taken  no  further  notice  of  it  Lawsok. 

Lord  Den  MAN  C.  J.  If  they  might  have  prevented  the 
publication,  and  did  not,  they  adopted  it.  No  one  can 
doubt  that  they  received  the  letter  several  days  before  the 
publication.  If  then  they  knew  that  an  attack  was  to  be 
made  in  their  name  and  on  their  account  upon  a  person 
against  whom  they  were  afterwards  to  apply  for  a  criminal 
information,  it  was  their  duty  to  take  some  steps  to  prevent 
the  attack.    This  rule  must  be  dischai^ed. 

Pattbson,  Williams  and  Wightman  Js.  concurred. 

D.  Rule  discharged  (o). 

(a)  See  Reg.  v.  Gregoryy  1  P.  &  D.  110. 


The  Queen  v.  Fenton,  Esq.  and  others.  m^m 

Cowling,  in    Hilary  term  last,  had  obtained   a  rule^n*P«n»h 
,      .  ^      ,  .       .        -       ,  ^  g         where  there 

calhng  upon  the  defendants,  justices  for  the  county  of  Lan-  are  several 

caster,  to  shew  cause  why  a  writ  of  mandamus  should  not  5g^"^|j^^|J" 

issue,  commanding  them  to  hear  and  determine  the  com-  usually  acting 

plaint  of  A.  Brierley,  one  of  the  churchwardens  of  the  dlgtric^'one  * 

parish  of  Rochdale,  in  the  said  county,  against  J.  Bailer-  churchwarden 

worth  of  the  district  or  division  of  Castleton  nearer  side  in  complaint,  un- 

the  said  parish,  for  not  paying  the  sum  of  7Jd.  rated  and  ^\^  ^^'  ^» 

assessed  upon  him  by  a  rate  made  the  l6th  October  last,  against  a  resi- 

for  the  repairs  of  the  church  of  the  said  parish  &c.  d?8tric°  for 

Brierley,  one  of  the  churchwardens  for  the  parish  of  noo-payment 

Rochdale,   which  consists   of  ten   districts   and   has   ten  ^^^ 

churchwardens,  in  January  last  had  preferred  a  complaint, 

before  a  magistrate  against  Buiterworth  for  non-payment 

VOL.  I. — G.  D.  c 
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1841.         of  the  above  church  rate,  of  which  the  complainant  stated 

rp^^^^^X^^^      ^^  '^'^  complaint  that  he  had  demanded^  and  been  unable 

V.  to  obtain,  payment.     In   pursuance  of  this  complamt  the 

EMTON.       magistrate   issued   a  summons,   requiring  Butterworth  to 

appear   before   two  magistrates  and  shew  cause  why  an 

order  should  not  be  made  upon  him  to  pay  the  rate.     Bat' 

terworth  appeared  accordingly  before  the  defendants,  when 

an  objection  was  made  to  the  complaint  and  summons,  on 

the  ground  that  the  complaint  by  one  only  of  the  body  of 

churchwardens  was  insufficient,  under  5S  Geo.  3,  c.  \^7» 

s.  ?•     The  defendants  gave  effect  to  this  objection  and 

dismissed  the  complaint. 

The  affidavit,  on  which  the  rule  was  granted,  stated  that 
the  parish  had  consisted  immemorially  of  ten  districts;  that 
it  had  always  been  the  custom  to  choose  ten  churchwar- 
dens, one  to  act  within  each  of  the  said  districts  exclu- 
sively ;  that  Brierky  acted  for  the  Castleton  nearer  side 
district,  in  which  ButUrworih  resided,  and  was  the  only 
person  who  acted  for  that  district ;  and  that  there  were  no 
churchwardens  who  acted  for  the  whole  parish. 

The  affidavits  in  answer  to  the  rule  stated,  that  there  had 
not  uniformly  been  ten  churchwardens  for  the  whole  parish; 
that  the  mode  of  electing  churchwardens  was,  for  the  vicar 
to  nominate  one,  and  for  the  rate  payers  of  the  whole 
parish,  without  reference  to  any  particular  district,  to 
vote  for  nine  candidates ;  ami  that  the  church  rates  were 
always  laid  on  the  entire  parish,  and  not  upon  the  par- 
ticular districts. 

Sir  J.  Campbell  A.G.  Baines  and  ^rnoU  shewed  cause. 
The  single  churchwarden  had  no  jurisdiction  to  demand 
the  rate,  and  to  prefer  a  complaint  for  its  non-payment 
under  53  G<fo.  3,  c.  127,  s.  7|  which  enacts  that  ''if  any 
one  duly  rated  to  a  church  rate,  or  chapel  rate,  the  validity 
whereof  has  not  been  questioned  in  any  ecclesiastical 
Court,  shall  refuse  or  neglect  to  pay  the  same  sum  at 
which  he  is  so  rated,  it  shall  and  may  be  lawful  for  any  one 
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justice  of  the  peace  of  the  same  county^  ridings  city,  liberty         1841. 
or  town  corporate,  where  the  church  or  chapel  is  situated,    Th^o****^ 
in  respect  whereof  such  rate  shall  have  been  made,  upon  the  v. 

complaint  of  any  churchwarden  or  churchwardens,  chapel-      Fenton. 
warden  or  chapelwardens,  who  ought  to  receive  and  collect 
the  same,  by  warrant  under  the  hand  and  seal  of  such  jus* 
tice  to  convene,  before  any  two  or  more  such  justices  of  the 
peace,  any  person  so  refusing  or  neglecting  &c."     The  de- 
fendants were  bound  to  dismiss  the  complaint,  which  could 
not  have  been  legally  made  except  by  the  whole  number  of 
churchwardens,  or  at  least  a  majority.     The  statute  says 
**  churchwarden  or  churchwardens/'  using  the  singular  num- 
ber as  well  as  the  plural,  to  meet  a  case  of  parishes  which 
have  only  one  churchwarden;  if  it  had  been  thereby  in- 
tended to  authorize  a  single  churchwarden  to  act  in  all 
cases,   the   plural   **  or  churchwardens"   would    not  have 
been  added,  for  the  proceeding  would  not  be  vitiated  by 
a  plurality  of  churchwardens  joining  in  it  unnecessarily. 
The  churchwardens  are  **  a  corporation,  they  act  jointly 
together,  for  neither  of  them  alone  is  that  corporation,  but 
both  together,  and  consequently  what  one  doth  without  the 
other  hath  no  force  in  law.     For  should  one  of  them  alone 
commence  the  action  in  his   own  name  without  joining 
the  name  of  the  other  with  it,  or  when  it  is  rightly  com- 
menced in  the  name  of  both,  should  either  of  them  give  a 
discharge  from  the  action,  or  from  the  costs  or  damages 
which  are  recovered  upon  it,  all  that  is  so  done  is  void  and 
null  in  law,  and  so  it  will  be  in  every  thing  else  wherein 
either  of  them  shall  take  upon  him  to  act  alone,  in  his  oiSce, 
without  the  other,  except  only  in  presentments;"  Prideaux's 
Churchwarden,  p.  142(a),  and  the  authorities  there  cited; 
1  Bl.  Comm.  394;  Doe  d.  IJandysilio  v.  Roe  (/>).     At  com- 
mon law,  therefore,  all,  or  the  majority  of,  the  churchwardens 
must  concur  in  any  proceeding  to  recover  parish  property. 
The  statute  has  made  no  difference,  and  in  an  ecclesiastical 
suit,  for  which  the  complaint  is  substituted,  the  whole  or 

(a)  Ed.  1833.  (6)  1  Tyr.  &  G.  1084. 

C2 


Fexton. 
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1841.        the  majority  must  join.    The  general  rule  with  reapect  to 
_/^Q  the  execution  of  a  public  trust  by  a  definite  body  of  persons 

V.  is,  that  the  trust  must  be  executed  by  a  majority;  Btackeit 

V.  BUxard(a)y  and  many  decisions  under  the  statutes  relative 
to  the  management  of  the  poor  confirm  the  rule ;  Rex  v, 
Hinckley  {b),  Rex  v.  Inhabitants  of  Catesby  (c),  and  Rex  ▼• 
Justices  of  Warwickshire  (d).  In  Astle  v.  Thom€Ls  (e),  where 
it  was  held  that  the  churchwardens  of  a  single  township 
might  maintain  an  action  to  recover  money  from  their  pre- 
decessors in  office,  separate  rates  were  made  for  the  separate 
divisions  of  the  parish,  and  the  judgment  proceeds  on  that 
ground.  Hex  v.  Marsh  {/)  puts  it  beyond  all  doubt  that 
each  churchwarden  in  this  case  is  to  be  considered  as 
churchwarden  for  the  whole  parish,  although  for  the  aake 
of  convenience  he  may  act  for  one  district  only. 

Cresswell  and  Cowling  contri  were  not  heard. 

Lord  Denman  C.  J. — The  words  of  the  statute  are  not 
to  be  got  over;  the  legislature  may  have  contemplated  the 
case  of  large  parishes  having  several  churchwardens,  and 
used  the  singular  number  *'  churchwarden'^  advisedly. 

Pattbson  J. — In  the  poor  law  cases  referred  to,  the 
plural  only  has  been  used. 

Williams  and  Wiohtman  Js.  concurred. 

D»  Rule  absolute. 

(a)  9  B.  ft  C.  851;  8.C.  4  M.  ft  P.  153. 
&IL641.  (e)  2  B.&C.S71;5.C.  S  D. 

(6)  12  East,  361.  &  R.  498. 

(c)  8B.&C.814;  S.  C.  4D.         (f)  5  A.&E.468;  S.C.6N. 

&  R.  434.  ft  M.  668. 

(lO  6  A.  ft  £.  873;  S.  C.  8  N. 
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Ratton  V.  Davis.  IteAy, 

May  4. 
Lf  EBT,  in  2002.  for  work  and  labour,  200/.  for  money  paid^  In  debt  for 
and  200/.  on  an  account  stated.    The  declaration  had  only  l^\J^^^^^ 
one  count.  money  paid. 

Pleas: — Ist.  Never  indebted.     2d.   And  for  a  further  count  stated, 

plea,  as  to  the  sum  of  17/.  &.  Sd.  parcel  of  the  debts  and  ^®  defendant 

.  ,  pleaded,  Ist, 

sums  of  money  in  the  declaration  mentioned^  the  defendant  Never  indebt- 

says,  that  the  plaintiff,  before  and  at  the  time  of  the  com-  ^[  ei'sd^ 

mencement  of  this  suit,  was  and  still  is  indebted  to  the  parcel  &c.  a 

defendant  in  30/.  for  money  had  and  received  to  the  use  of  ^'j?  j^^ 

defendant,  out  of  which  the  defendant  offers  to  set  off  the  2/.  io«.  other 

sum  of  17/.  &.  3d.  parcel  &c.    Verification.     3rd.  And  for  me^nt:— hSS[" 

a  further  plea  as  to  the  further  sum  of  2/.  lOs.  other  parcel  ^^  ^?^^^  de- 
_        ^       _*        J  1  i.        I  ,     i.    1  murrer,  that 

oCc.  the  defendant  says,  that  after  the  accrual  of  the  causes  the  second  and 

of  action  in  the  declaration  mentioned,  as  to  the  sum  of  '^''^^  P^^ 

'  were  good, 

2/.  105.  parcel  &c.  and  before  the  commencement  of  this  without  the 
suit,  the  defendant  paid  the  sum  of  2/.   10s.  in  full  satisfac-  acdonernon 
tion  and  discharge,  which  payment  the  plaintiff  accepted,  or  prayer  of 
Verifiction.  J""'*"""'' 

Special  demurrer  to  the  second  plea,  on  the  ground  that 
it  had  no  proper  commencement,  and  that  it  did  not  thereby 
appear  whether  the  plea  was  intended  to  be  pleaded  in 
abatement  or  in  bar,  or  to  the  further  maintenance  of  the 
action ;  that  though  expressed  to  be  pleaded  to  a  part  only 
of  the  cause  of  action,  it  commenced,  with  reference  to  Reg. 
Gen.  H.  T.  4  Will.  4,  as  a  plea  in  bar  of  the  whole  action 
generally;  that  it  ought  to  have  commenced  with  the  alle- 
gation of  actionem  non,  and  to  have  concluded  with  a  prayer 
of  judgment.    Similar  demurrer  to  the  third  plea.   Joinder. 

Beaton,  in  support  of  the  demurrer.  The  second  and 
third  pleas  being  pleaded  to  parts  only  of  the  causes  of 
action,  and  not  in  bar  of  the  whole  action,  the  commence- 
ment by  actionem  non,  and  the  prayer  of  judgment,  are  still 
necessary,  notwithstanding  Reg.  Gen.  H.  T.  4  Will.  4,  s.  9. 
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[Lord  Denman  C.J,  referred  to  Weeding  v.  Atdrich{a)\ 
^^^^[^       That  is  an  adverse  authority,  but  there  is  a  later  case. 
V.  The  Court  of  Common   Pleas   held,  that  where  a   plea 

is  expressed  to  be  pleaded  to  part  only  of  the  plaintiff's 
demand,  the  formal  commencement  and  conclusion  are 
necessary ;  Upward  v.  Knight  (b).  The  dictum  of  Parke  B. 
in  Putney  v.  Swann  (c)  was  extra-judicial ;  and  in  Bird  v. 
Higginson  {d)  the  plea  applied  to  the  whole  cause  of  action 
in  one  count  of  the  declaration.  The  modern  practice  of 
pleadhig  has  followed  the  construction  of  the  rule  adopted 
in  Upward  v.  Knight  (Jb). 

Fortescue  contrsl  was  not  called  upon  by  the  Court. 

Lord  Denman  C.  J. — We  see  no  reason  to  depart  from 
our  former  decision,  which  appears  to  be  in  accordance 
with  the  opinion  of  the  Court  of  Exchequer. 

Patteson  J. — I  adhere  to  our  decision  in  Bird  v.  Hig- 
ginson  (rf). 

Williams  J.  and  Wightman  J.  concurred. 

Judgment  for  defendant. 

(a)  9  A.  &  E.  861 ;  5.  C.  1  P.  (c)  2  M.  &  W.  7«. 

&  D.  657.  \d)  2  A.  &  £.  696;  S.  C.  4  N. 

(6)  5  Biag.  N.  C.  338.  &  M.  405. 


J^^^i  Harden  v.  Clifton. 

A  plea,  to         Debt  on  a  bond  for  1200/.,  executed  by  one  Lucas,  the 

debt  on  bond,       .     .         , 

that  after  ics     principal  debtor,  and  by  the  defendant  and  one  Deacon  as 

materiiil"ad-     ^^^  sureties,  conditioned  to  be  made  void  on  payment  of  600/. 
dition  was        and  interest. 

condition  Plea,  that  after  the  making  and  sealing  of  the  said  writing 

thereof: — ^Held 

bad,  for  not  stating  that  the  addition  was  made  in  writing  to  the  condition  itself. 


EASTER  TERM,    IV  VICT, 

obligatory  in  the  said  declaration  mentioned,  a  certain  ma- 
terial addition  was  made  to  the  condition  thereof  by  the 
plaintiiFy  and  with  his  privity,  and  without  the  knowledge 
or  consent  of  the  defendant ;  which  said  addition  was  and 
is  as  follows,  that  is  to  say,  that  the  giving  day  of  payment 
for  the  said  principal  and  interest,  or  any  part  thereof  re- 
spectively, to  the  said  Lucas  (the  principal  debtor),  his 
executors  Sec.  from  time  to  time,  should  not  discharge  the 
said  defendant  and  the  said  Deacon,  their  heirs  &c.  as  such 
sureties  as  aforesaid;  whereby  the  said  writing  obligatory 
was  and  is  wholly  void ;  and  this  the  defendant  is  ready  to 
verify  &c. 

Replication,  de  injuria  &c. 

Special  demurrer  to  the  replication,  that  de  injuria  &c. 
cannot  be  replied  to  the  plea,  the  subject-matter  of  the 
plea  not  being  matter  of  excuse,  but  in  absolute  avoidance 
of  the  contract ;  and  that  de  injuria  cannot  be  replied  in 
an  action  of  debt  on  a  specialty  ;  and  that  a  traverse  of  the 
plea  should  be  a  direct  denial  of  some  material  averment 
therein  contained.     Joinder. 

Martin,  in  support  of  the  demurrer.  First,  the  plea  is 
an  answer  to  the  action.  Time  given  to  the  principal 
obligee  for  payment,  if  given  under  seal,  and  without  the 
knowledge  of  the  surety,  is  a  discharge  of  the  surety  at  law  : 
if  given  by  parol  only,  it  will  discharge  him  in  equity,  Rees 
V.  Berrington  (a).  The  alteration  of  the  condition  was  there- 
fore material,  and  whether  made  by  the  plaintilF  himself,  or 
by  a  stt anger,  will  make  the  deed  void ;  Pigot's  case  (6). 

The  Court  then  called  upon 

By  lei  contrd.  [The  argument  in  support  of  the  replica- 
tion is  omitted,  as  the  Court  gave  judgment  on  the  plea.] 
The  plea  is  bad ;  it  omits  to  state  that  the  addition  to  the 
condition  was  made  under  seal,  or  that  it  was  placed  above 

(a)  2  Ves.  jun.  540.  (6)  11  Rep.  37;  Shepp.  Toueht. 

p.  68,  Com.  Dig.  (Fait)  F.  1. 
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1841.  the  seal  of  the  bond,  or  that  it  was  in  writing,  or  was  con- 
tained in  the  same  instrument.  Unless  the  addition  was 
made  under  seal,  it  would  not  operate  as  a  discbarge  of  the 
defendant,  because  if  time  be  given  to  the  principal  under  a 
parol  agreemeiit,  that  is  not  a  defence  at  law  to  an  action 
on  a  bond  against  the  surety,  Davey  y.  Prendergrass(a); 
and  unless  the  addition  was  in  writing,  it  would  not  make 
the  deed  void. 

Martin  in  reply.  The  objections  to  the  plea  are  to  be 
taken  as  on  a  general  demurrer,  and  certainty  to  a  common 
intent  only  is  required.  The  plea  shews  an  addition  to  the 
condition  of  the  bond,  and  the  condition  is  in  writmg  and 
under  seal.  The  alteration  might  be  given  in  evidence 
under  non  est  factum. 

Lord  Denman  C.  J. — I  think  this  is  a  bad  plea.  It 
appears  from  the  authorities  cited  that  a  deed  is  made  void 
if  it  be  altered  after  execution  in  any  material  part  by 
rasure,  interlineation,  addition,  or  drawing  a  pen  through  a 
line  or  material  words.  The  expressions  used  assume  that 
the  addition  is  in  writing,  and  if  the  defendant  had  pleaded 
that  a  material  alteration  was  made  in  writing  in  the  con- 
dition of  the  bond,  our  judgment  might  have  been  diflferent. 
As  it  is,  the  plaintiff  is  entitled  to  our  judgment  for  the  de- 
fect in  the  plea. 

Patteson  J.— The  language  of  the  plea  is  too  vague. 
It  was  necessary  for  the  defendant  to  aver  in  substance, 
that  the  bond  was  materially  altered  by  a  written  addition 
to  the  writing  itself. 

Williams  J.  and  Wightman  J.  concurred. 

Judgment  for  the  plaintiff. 

(a)  5  B.  &  Aid.  187. 
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Hen  WOOD  v.  Oliver.  Friday, 

April  \6th. 

Issue  joined  on  a  plea  of  tender.    At  the  the  trial  before  In  support  of 
WightnuM  J.J  at  the  last  assizes  for  the  county  of  Corn-  der^the  e^^ 

wall,  a  witness  was  called  whose  evidence  was,  ^  I  went  to  deace  of  the 
1  •     -A-    T       1  1    •  •       T  '11  r  ^f      >    witness  was, 

plaintiff^  I  told  him  1  came  with  the  amount  of  Ulwer  s  aj  went  to 

bill,  15/.  I6s.9d.    The  plaintiff  said  be  should  not  take  ^^f^^j^^^j"^ 

that,  it  was  not  his  bilL     I  offered  it  to  him  as  the  amount  came  with  the 

of  his  biir     It  was  objected  on  the  behalf  of  the  plaintiff,  "^^l^!^^ 

that  the  evidence  shewed  a  conditional  tender.    The  learned  defendant's) 

judge  ruled  that  the  tender  was  a  good  one,  and  directed  a  plaintiff  said 

verdict  for  the  defendant,  reserving  to  the  plaintiff  leave  to  ne  would  not 

take  It,  It  was 

move  to  enter  a  verdict.  not  his  bill. 

I  offered  it  to 
him  as  the 
Moody  now  moved,  pursuant  to  the  leave  reserved,  for  amount  of  his 

a  rule  to  shew  cause  why  the  verdict  should  not  be  entered    '  ^^j^  ^|^^^ 
for  the  plaintiff  on  this  issue.     If  the  plaintiff  had  taken  this  tender 
the  sum  thus  tendered,  be  would  have  been  precluded  from  that  the  plain- 
bringing  an  action  to  recover  any  sum  beyond  it.     In  StU^  tiff  might  have 

^      , .  .  i       ^         i       A  .  accepted  the 

ton  V.  Hawhmia),  m  support  of  a  plea  of  tender,  a  witness  amount  with- 

proved  that "  the  defendant  went  into  the  plaintiff's  shop  ^"j^Vj^^''^^^ 
and  offered  to  pay  Mrs.  Suiton,  the  plaintiff's  wife,  6/.  f  9«.  admission  that 
He  put  down  seven  sovereigns  and  asked  for  a  shilling  as  ^ue?^^  ^^ 
change;  he  did  not  offer  6/.  I9s>  as  part  payment,  but  offered 
that  sum  as  all  that  was  due;"  and  Aldenon  B.  ruled  that 
that  was  no  tender.  The  learned  judge  said,  **  If  a  party 
takes  a  sum  properly  tendered,  he  does  not  thereby  com- 
promise his  future  claim  to  more.  Now  if  Mrs.  Sutton 
had  taken  this  money,  her  husband  could  not  have  gone  for 
more,  as  it  was  offered  as  all  that  was  due."  [Patteson  J. 
I  think  there  must  be  some  error  in  the  report  of  that  case; 
if  the  defendant  had  tendered  the  sum  as  part,  it  would 
have  been  said  to  have  been  an  admission  that  more  was 
due.  When  a  man  makes  a  tender,  in  all  cases  he  intends 
it  as  a  tender  of  all  that  is  due.  If  a  man  says,  *'  There  is 
10/.,"  what  difference  can  it  make  if  he  adds,  '*  which  is 
(fl)  8  C.  &  P.  259. 
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the  sum  I  owe  you.'*    JSxpressio  eotum  qua  tacUe  insunt 
nihil  operatur.l 

lu  the  case  of  The  Marquis  of  Hastings  v.  Thorley  (a), 
the  tender  was, ''  I  tender  you  21/.  in  payment  of  the  half- 
year's  rent  due  at  Lady-day  last/'  and  Lord  Jbtnger  was  of 
opinion  "  that  this  was  not  a  lawful  tender,  because,  if  the 
agent  had  received  this  money,  he  would  by  receiving  it 
have  admitted  that  that  sum  was  the  amount  of  a  half-year's 
rent/'  and  the  Lord  Chief  Baron  is  reported  to  have  said, 
"  If  a  man  makes  a  tender,  he  cannot  do  it  in  such  terms, 
as  by  the  taking  of  the  money  he  causes  the  other  party  to 
make  any  admission,  because  if  he  does  so,  it  is  a  condi- 
tional tender,  and  therefore  bad/' 

Lord  Denman  C.  J. — In  every  case  of  tender  the  de- 
fendant tries  to  get  rid  of  the  whole  debt,  A  conditional 
tender  is  certainly  bad.  In  many  instances  it  must  be  a 
question  for  the  jury,  whether  the  tender  has  been  in  such 
a  form  that  the  plaintiff  could  not  take  it  without  admitting 
the  sum  tendered  to  be  the  whole  of  his  claim.  In  this  case 
the  defendant  did  not  require  that  the  opinion  of  the  jury 
should  be  taken  on  that  question.  I  think  that  the  plaintiff 
might  have  taken  the  sum  offered,  if  he  had  thought  proper, 
and  afterwards  gone  on  for  more. 


Patteson  J. — I  agree  that  a  tender  is  not  good  if  the 
party  tendering  require  an  admission  that  nothing  more  is 
due,  but  this  was  simply  a  tender  of  that  which  the  defend- 
ant said  was  the  amount  due,  a  fact  which  the  plaintiff 
would  afterwards  have  been  at  liberty  to  contest. 

Williams  J.  concurred. 

WiGHTMAN  J.— The  cases  cited  raised,  at  Nisi  Prius, 
some  doubt  in  my  mind,  but  I  am  of  opinion  that  the  plain* 
tiff  might  have  accepted  this  teuder,  and  proceeded  to  reco- 
ver more, 

O.  Rule  refused, 

(fl)  8  C.  &  P.  573. 
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FeNWICK  r.    LaYCOCK.  Tuetday^ 

April  2Qlh. 

Debt  for  goods  sold  and  delivered.     Plea,  nunquam  in-  A  defendant 

debitatus.     At  the  trial  before  Lord  Denman  C.  J.  at  the  advantn^e  of 

last  assizes  at  Kingston,  it  appeared,  on  the  evidence  given  »"  illegality 

by  the  plaintiff  to  prove  his  case,  that  the  goods  in  ques-  contract, with- 

tion  were  fireworks.     It  was   objected  on  the  part  of  ihe  ®".*  *"  Bpp">- 

...  .  pnate  special 

defendant  that  the  sale  was  of  a  prohibited  subject-matter,  plea,  though 

and  that  that   defence  was   admissible  without  a  special  f*^**  iHegahty 

'^  ^        becomes  appa- 
plea.    Lord  Denman  C.J.  on  the  latter  ground  ruled  against  rent  ia  the 

the  objection^  and  the  plaintiff  had  a  verdict.  pUiodff's 

case,  and 

Creasy  now  moved  for  a  new  trial  (tf).  No  special  plea  evidence  being 
was  necessary.  There  is  a  distinction  in  the  application  of  ^^^  ^^  ^^ 
the  rules  of  pleading  between  those  cases,  in  which  the  ille- 
gality vitiating  the  contract  is  shewn  by  substantive  evi- 
dence given  by  the  defendant  in  answer  to  a  prirn^  facie 
case  made  out  by  the  plaintiff,  and  those  cases  in  which  it 
is  apparent  on  the  proof  given  by  the  plaintiff  in  order  to 
make  out  any  contract  at  all.  The  R.  H.  T.  4  WilL  4, 
tit.  Assumpsit  S,  refers  only  to  matter  in  confession  and 
avoidancei  requiring,  in  order  to  allow  the  reception  of 
evidence  of  such  matter,  that  it  should  be  specially  pleaded. 
This  was  a  contract  sought  to  be  implied  by  law,  but  the 
prohibition  of  the  law  to  sell  this  species  of  goods  pre- 
vented the  implication  arising.  The  4th  and  the  17th 
section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  may  be 
taken  advantage  of  without  a  special  plea:  Buttemerev. 
Hayes  (6).  The  terms  of  prohibition,  by  the  statute,  of  the 
sale  of  fireworks,  ''  it  shall  not  be  lawful  to  sell  (c),"  are 
equivalent  to  those  of  the  4th  section  of  the  Statute  of 
Frauds,  ''  no  action  at  law  shall  be  brought:*'  and  of  the 
17th  section,  "  no  contract  for  the  sale  of  any  goods  &c. 

(a)  Before  Lord  Denman  C.  J.,  {h)  5  M.  &  W.  456. 

Faiteum^  WiWam  and  Wightmm         (c)  See  the  stat.  9  &  10  IT.  3, 
Js.  C.7,  8.  1. 
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1841.        shall  be  allowed  to  be  good.'*     [Lord  Denman.  AH  that 
p^'  this  plea  says  is,  "  You  sold  me  no  goods/'] 


V. 


Laycoce.  Cwr.  adv.  vult. 

Lord  Denman  C.  J.  (April  23)  delivered  the  judgment 
of  the  Court — We  are  of  opinion  that  it  must  be  taken  to 
be  a  general  rule,  and  open  to  no  doubt,  that  the  defendant 
cannot  take  advantage  of  any  illegality  to  avoid  a  contract, 
without  pleading  specially,  whether  the  evidence  be  given 
by  the  defendant,  or  the  illegality  appear  in  the  evidence 
given  by  the  plaintiff. 

G.  Rule  refused. 


I'ni'^fh  ^^^  QuBEN  V.  The  Mayor  of  Lichfield, 

Where  the        WiGHTMAN,  in  Michaelmas  term  last,  obtained  a  rule 

overseers  of  '  .... 

one  of  several    to  shew  cause  why  a  mandamus  should  not  issue  com- 

rhK)ro?}r        manding  the  defendant  to  insert  the  name  of  John  MoH 

omittted  to      upon  the  burgess  roll  of  the  borough  of  Lichfield. 

burgess  list  re-      ^^^  overseers  of  the  Close,  one  of  the  parishes  of  the 

quired  by  5  &    borough  of  Lichfield,  neglected  to  deliver  the  burgess  list 

s.  15.  so  that'   of  that  parish  to  the  town  clerk,  on  the  5th  September  last, 

Court^thl^"  in  compliance  with  5  &  6  Will  4,  c.  76,  s.  15,  and  conse- 

mayor  there      quently  no  printed  list  for  that  parish  was  exhibited  by  the 

which^the'  *°    ^oviTi  clerk  as  required  by  that  section.     Mr.  Motty  on  the 

name  of  a         15th  September,  sent  in  his  notice  of  claim  under  sect.  17, 

that  parish       ^^  have  his  name  inserted  in  the  burgess  list  of  the  borough, 

^"^^  HM  *"  respect  of  an  occupation  in  the  parish  of  Close,  and  his 

that  this  inters  name  duly  appeared  in  the  list  of  claimants.     At  the  Re- 

hlfttfeir  ^"'^"  ^^"'**  ^°  ^^^  ^^^  of  October  following,  Mr.  MotVs 
be  on  the  ge-  claim  was  gone  into,  and  his  qualification  to  be  a  burgess 
roll  wh^Xis  ^^^^^  ^^^^*  ^»  ^y  occupation  8cc.,  established ;  but,  as  no 
made  up  of  the  list  for  the  Close  was  produced,  and  the  mayor  was  of 

lists,  didnot  opinion  that  he  had  no  power,  under  sect.  18,  to  insert  Mr. 
preclude  this 

Court  firom  issuing  a  mandamus  for  the  insertion  of  his  name  under  1  Vict,  c.  78,  s.24. 
Such  a  mandamus  is  not  peremptory  in  the  first  instance. 
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Moif9  name  in  any  of  tke  lists  for  other  parishes^  or  to         <8^t- 
make  out  an  original  list  for  the  Close,  the  claiin  was  re«    ^^  Quebn 

jected.  9. 

The  Mayor  of 

JervU  and  Waddington  shewed  cause.    The  1  Vict*  c 

78,  s.  24,  which  enacts,  ''That  it  shall  be  lawful  for  any 

person  whose  claim  shall  have   been  rejected    or  name 

expunged  at  the  revision  of  the  burgess  roll  &c.,  to  apply 

to  the  Court  of  King's  Bench  for  a  mandamus  to  the 

mayor  for  the  time  being  8u3.  to  insert  his  name  on  th^ 

burgess  roll,  and  thereupon  for  tlie  Court  to  inquire  into 

the  title  of  the  applicant  to  be  ao  enroUed,'*  puts  the 

claimant  in  no  better  situation,  with  respect  to  title,  than 

he*  was  at  the  Revision  Court  of  the  mayor.    The  bui^ss 

roll,  by  5  &  6  Will.  4,  s«  22,  must  be  made  up  from  the 

burgess  lists  sent  in  by  the  overseers,  and  revised  by  the 

mayor  and  assessors;  and  it  ia  an  essential  part  of  the 

dmmant's  title  that  there  should  have  been  sent  in  by  the 

overseers  some  parish  list  in  which  his  name  could  have 

been  introduced*    The  title,  therefore,  to  be  inquired  into 

by  this  Court  means  the  title  which  the  claimant  had  at  the 

legal  time  of  trying  the  quesdon,  which  was  when  he  was 

before  the  Revision  Court ;  if  be  had  no  such  title  as  the 

mayor  could  recognize,  he  has  no  such  title  as  this  Court 

win  give  effect  to  by  mandamus*    Now  it  was  part  of  bis 

title  before  the  Revision  Conrt  that  there  shoold  have  ez* 

isted  some  list  to  be  revised  by  the  mayor  and  the  assessors 

for  the  parish  in  which  Mr*  Matt  occupied  ;  for  the  mayor 

(5  &  6  WiU*  4t,  c.  76,  s.  18)  has  no  anthority  to  originate  any 

list,  but  merely  to  insert  or  expunge  names  in  lists  actually 

produced  before  him,  and  "  to  correct  any  mistake,  or  sup* 

ply  any  oaussion  which  shall  be  proved  to  the  Court  to  have 

been  made  in  any  of  the  said  lists  in  respect  of  the  name 

or  place  of  abode  of  any  person  who  shall  be  included  in 

any  such  list,  or  in  respect  of  the  local  description  of  his 

property.''     Mr.  Motfs  name  ought  to  have  been  in  the 

list  for  the  parish  of  the  Close;  had  there  been  such  a  list. 
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the  mayor  might  have  supplied  the  omission  in  it,  but  he 
could  not  supply  the  omitted  list  itself.     The  statute  re- 
V.  quired  that  the  overseer  should  make  out  these  lists   by  a 

^fcflF^fBLD^^  certain  time  before  the  revision  at  the  Mayor's  Court  takes 
place,  in  order  that  they  might  be  made  public,  and  oppor- 
tunity be  afforded  of  objecting  to  improper  claims.  The 
statute  is  imperative  in  this  particular,  as  appears  from  sec- 
tion 48;  which  imposes  a  penalty  on  the  overseers  who 
fail  to  comply  with  its  provisions.  This  imposition  of  a 
penalty,  which  was  recently  enforced  by  this  Court  in  King 
V.  Burrell{a),  shews  that  the  matter  was  considered  to  be 
of  vital  importance  to  the  title  of  the  burgess.  If  the  over- 
seers neglect  to  send  that  parish  list  in  which  a  party  has 
a  right  to  have  his  name  inserted  he  has  no  redress,  and  his 
right  to  be  on  the  general  burgess  roll  is  gone. 

Sir  W.  W.  FoUeti  contra.  The  1  Vict,  c.78,  s.  «4,  ena- 
bles  this  Court  to  give  redress  by  mandamus  to  every 
person  whose  "  claim  shall  have  been  rejected  "  at  the  Re- 
vision Court,  and  it  cannot  be  denied  that  Mr.  Mott*s 
claim  was  there  rejected.  This  statute  meant  to  cure  any 
formal  defects  in  a  party's  title  by  authorizing  this  Court 
to  adjudicate  on  the  substantial  merits  of  his  case,  without 
any  reference  to  the  decision  in  the  Mayor's  Court.  In 
the  form  given,  in  schedule  (D)  of  5  &  6  Will.  4,  c.  76,  for 
the  list  of  claimants,  the  claim  made  is,  that  the  name  be 
inserted  on  the  burgess  list  of  the  borough  generally,  and 
not  on  any  particular  parish  list.  The  present  application 
has  been  met  in  argument  as  if  it  were  an  application  to 
be  on  some  particular  parish  list.  The  publication  of  the 
list  of  claimants  is  quite  sufficient  notice  to  parties  wishing 
to  object  at  the  Revision  Court,  although  the  objectionable 
name  may  not  appear  on  the  parish  list  of  burgesses  made 
out  by  the  overseers. 

Lord  Denman  C.  J. — By  the  1  Fict.  c  78,  s.  £4,  any 
(a)  9  Law  Journ.  (New  Series)  Q.  B.  337;  5.  C.  4  P.  &  D.  207. 
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party  ''  whose  claim  shall  have  been  rejected  or  name  ex-         1841. 
punged/'  may  apply  to  this  Court  for  a  mandamus  to  the    J^'^^^T^ 

K       5      '  J      FF  J  „  J     .  The  QUBBN 

mayor  to  insert  his  name  on  the  burgess  roll,  and  there-  «. 

upon  this  Court  may  inquire  into  the  title  of  the  applicant  ^l^cm*^  ld°^ 
to  be  so  enrolled,  and^  if  satisfied  of  his  title,  order  the 
insertion  of  his  name  accordingly.  The  general  title  of 
Mr.  JUott,  by  occupation  and  payment  of  rates,  is  not  ques- 
tioned :  but  it  is  said,  as  the  general  burgess  roll  must 
be  made  up  from  the  several  parish  lists  sent  in  by  the  over- 
seers, after  such  lists  shall  have  been  amended  at  the  Revi- 
sion Court  of  the  mayor  by  the  insertion  in  them  of  names 
improperly  omitted,  and  by  the  striking  out  of  names  im- 
properly placed  there,  and  as  there  was  no  list  whatever 
for  Mr.  Mott*s  parish  in  which  his  name  could  be  so 
inserted*  that  this  necessary  step  in  Mr.  Motfs  title  could 
not  be  supplied,  and  that  consequently  he  had  not  then, 
and  has  not  now,  good  title  to  be  on  the  burgess  roll.  I 
cannot,  however,  conceive  that  Mr.  Mott  is  deprived  of  his 
rights  by  the  neglect  of  the  overseers.  I  do  not  at  all 
recede  from  the  decision  of  this  Court  in  King  v.  Burrtll^d). 
It  is  most  desirable  that  overseers  should  recollect  that  it 
is  their  duty  to  make  out  the  burgess  lists  in  conformity 
with  the  statute,  and  that  they  are  liable  to  a  penalty  if  they 
neglect  to  do  so.  But  I  think  we  ought  to  put  a  liberal 
construction  on  the  statute  of  Victoria^  and  not  to  suiFer  a 
party  to  be  deprived  of  his  undoubted  right  to  be  on  the 
burgess  roll  because  of  the  intermediate  defect  in  the 
parish  lists.  Mr.  Mo^/'s  ''claim''  was  ''rejected,*'  though 
his  "  name"  was  not  "  expunged."  This  rule,  therefore, 
will  be  absolute. 

Patteson  J. — The  only  difficulty  there  has  been  in  this 
argument  is  to  establish  that  the  case  comes  within  the 
Mtb  section  of  the  statute  of  Victoria,  for,  if  it  does  not,  we 
have  no  power  by  mandamus.  Now  we  may  grant  the 
mandamus  where  the  claim  of  a  party  has  been  rejected  as 

(a)  9  Law  Joum.  (New  Series)  Q.  B.  3S7;  8.  C.  4  P.  &  D.  207. 
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1841.  w^ll  M  where  his  name  has  been  expunged.  Mr.  Moti 
^"^"^^^  certainly  did  make  a  claim  and  it  was  rejected.  The  term 
e  ^^EEx  ^^  burgess  roW*  in  this  section  seems  to  be  used  improperly, 
The  Major  of  [q^  ihe  burgess  roll  is  not  revised  at  all,  a  party's  name 
cannot  be  expunged  from  that;  it  is  the  burgess  lists  that 
are  revised,  and  the  town  clerk,  by  the  5  &  6  Will.  4,  c.  76, 
s.  22,  has  afterwards  to  copy  them  into  one  general  alpha- 
betical list  in  a  book,  and  that  book,  which  the  town  clerk 
alone  is  trusted  absolutely  to  make  up,  is  the  burgess  roil. 
At  first  I  thought  we  could  do  no  more  in  these  cases  than 
supply  what  the  mayor  had  omitted  to  do;  I  wanted, 
therefore,  to  see  what  the  mayor  could  do.  The  mayor 
could  not  comply  strictly  with  the  statute  by  inserting  Mr. 
Mott*s  name,  for  there  was  no  proper  parish  list  in  which 
it  could  be  inserted.  If  the  overseers  had  sent  in  a  paper 
for  Mr.  MotCs  parish,  stating  thereon  that  there  were  no 
persons  entitled  to  be  on  that  list,  the  mayor  could  not  have 
inserted  the  name  falsely  in  the  list  for  any  other  parish, 
yet  I  am  not  sure  that  he  might  not  bare  made  a  list  for 
the  parish  omitted.  But  whether  he  could  do  so  or  not,  I 
think  this  case  is  within  the  24th  section  of  the  late  statute, 
and  that  we  have  now  power  to  order  his  name  to  be  inserted 
in  the  bui^ess  roll. 

Williams  J« — I  am  of  the  same  opinion.  The  statute 
of  Victoria  should  receive  a  fair  and  liberal  construction. 
The  argument  appears  to  me  to  have  proceeded  somewhat 
on  the  assumption  that  it  is  sought  to  insert  Mr.  Moifs 
name  on  a  list,  which,  ex  concessis,  never  existed,  for  the 
parish  of  the  Close.  If  formerly  there  was  no  list  on 
which  his  name  could  have  been  properly  placed,  there  is 
such  a  list  now,  viz.  the  general  burgess  roU.  It  is  ad* 
mitted  that  he  had  substantially  a  good  claim,  and  that  he 
did  all  in  his  power  to  vindicate  it.  He  applies  to  us  now 
to  order  his  name  to  be  inserted  on  the  burgess  roll.  It  is 
clear  that  his  name  ought  to  be  there,  aud  the  language  of 
the  statute  is  large  enough  to  afford  him  the  relief  sought 
by  the  present  application. 
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Lord  Denman  C.J.  said  the  roaiidamus  would  not  be         1841. 
peremptory  in  the  first  instance.  r^h^  Queen 

Rule  absolute  (a).  v. 

The  Mayor  of 
(«)  Wightman  J.,  haviug  been  engaged  as  counsel  in  the  case,  gave  no    Lichfield. 
opinion. 

D. 

Mondtnft 
DoEd.  DaVIES  t>.    DaVIES.  ^prit26th. 

Devise  of 

Ejectment,  on  the  demise  of  Thomas  Davies,  for  a  [ands  «ind  all 
'  ,  testator  ses- 

farm  called  Pantynos,  or  Pantynosfawr,  in  the  county  of  tate,  right,  title 

Cardigan.    The  lessor  of  the  plaintiff  claimed  the  farm  in  J'i/iti^^ 

question  under  the  will  of  Rees  Evans,  dated  May  14,  1802,  "  their  heirs 

whereby,  after  directing  that  his  funeral  and  testamentary  ever,"  upon 

expenses  should  be  first  paid  out  of  his  personal  estate,  he  '™'^  »"d  ^P 

.  '^  the  intent  that 

gave  and  devised  as  follows  : — ''  I  give  and  devise  all  and  a.  should  hold 

singular   my  messuages,  lands,  tenements,  and  heredita- ^*^^*^g*^J7||j.|f 

ments,  and  all  other  my  real  estate  in  the  county  of  Cardi-  subject  to  the 

gan,  and  all  my  said  estate,  right,  title,  and  interest  therein  ^^nuiu,  and 

and  thereto   respectively  unto  my  friends  John  Davies  of  lo  ^^e  further 
«  imi  »  i.«  f.t.  »•  intent  that  he 

&c.  and  Thomas  Jones  of  &c.  their  heirs  and  assigns,  to  should  cut  as 

hold  unto  the  said  John  Davies  and  Thomas  Jones,  their  ™"c/'  ^V"^,^*" 

M  should  be 
heirs  and  assigns  for  ever,  upon  trust  and  to  and  for  the  necessary  for 

several  ends,  intents,  and  purposes  hereinafter  mentioned,  f„pm -^nd^af- 

expressed  and  declared  of  and  concerning  the  same,  that  is  ter  ^.'s  death 

to  say,  upon  trust  and  to  the  intent  and  purpose  that^n//e,  and  behoof  of 

my  beloved  wife,  shall  and   may  have,  hold  and  occupy,  ^^e  trustees 

J       .         «        ,    .        .      o         .        .^  .    *^"^ '  « and  their  as- 

possess  and  enjoy  all  and  singular  our.  the  above-mentioned  signs  in  trust,'' 

herediuments,  for  and  during  the  term  of  her  natural  life,  ^"^  ^  ^,^®  i!*® 
,  ,  same  unto  iJ. 

without  any  interruption  whatever  by  any  person  or  persons  his  heirs  and 

claiming  or  to  claim  the  above-mentioned  messuages,  lands,  gyer^and^'^for 

and  premises.     And   upon  this  further  trust,  and   to  the  want  of  issue, 

further  intent  and  purpose  that  Thomas  Davies  (the  lessor  behoof  of  my 

trustees  and 
their  assigns,  in  trust  to  preserve  the  uses  &c.  from  being  defeated ;  and  for  wane  of 
soch  issue  to  C  his  heirs  and  assigns  for  ever,  and  furthermore  upon  this  trust,  and  the 
further  intent  that  my  trustees,  their  heirs  or  assigns,  by  mortgage  or  demise  of  my 
real  estate,  or  from  the  rents,  or  by  such  other  ways  as  they  shall  thuik  fit,  raise  80(.  for 
payment  of  my  debts:— Held,  that  the  trustees  took  the  legal  estate  in  fee. 

VOL.  I. — O.  D.  D 
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1841.  of  the  plaintiff)  nephew  of  my  said  wife,  maj  have,  hold, 
occupy,  possess  and  enjoy,  all  and  singular  the  above* 
mentioned  messuages,  tenements,  lands  and  premises,  to 
him  and  his  assigns  for  and  during  the  term  of  his  natural 
life,  subject,  nevertheless,  to  the  payment  of  an  annuity  of 
4/.  unto  Rees  Morgan,  of  &c.  my  nephew  &c.  And  to  the 
further  intent  and  purpose  that  the  said  Anne,  my  wife,  and, 
Thomas  Davies  (lessor  of  the  plaintiff),  during  their  respec- 
tive lives  may  and  shall  cut  on  the  premises  aforesaid  as 
much  wood  and  timber  as  shall  be  necessary  for  the  use  of 
the  persons  on  the  premises  aforesaid.  And  for  and  con- 
cerning the  before  mentioned  messuages^  lands  and  pre* 
mises,  farm,  and  other  the  devises  of  the  said  Anne  my  wife 
and  the  said  Thomas  Davies  (lessor  of  plaintiff),  then  to 
the  use  and  behoof  of  the  said  •TbAii  Davies  and  Thomas 
Jones  and  their  assigns  in  trust.  And  I  give  and  devise  the 
same  unto  my  said  nephew  Rees  Morgan,  his  heirs  and 
assigns  for  ever^  and  for  want  of  such  issue  to  the  use  and 
behoof  of  the  said  John  Davies  and  Thomas  Jones  and  their 
assigns,  in  trust  to  preserve  the  uses  and  remainders  from 
being  defeated ;  and  from  and  for  want  of  such  issue,  to 
the  use  and  behoof  of  David  Morgan,  eldest  son  of  the 
said  John  Morgan,  his  heirs  and  assigns  for  ever,  and  for 
want  of  such  issue,  to  the  other  sons  of  the  said  John 
Morgan,  considering  the  seniority  of  age  and  priority  of 
birth  to  be  first  taken,  and  to  their  respective  heirs  and 
assigns,  one  after  tlie  other  as  aforesaid.  And  furthermore 
and  upon  this  trust  and  the  further  intent  and  meaning  that 
the  said  John  Davies  and  Thomas  Jones,  their  heirs  or 
assigns,  do  and  shall,  by  mortgage  or  demise  of  my  said 
real  estate,  or  from  the  rents,  issues,  and  profits  thereof,  or 
by  such  other  ways  and  means  as  my  trustees  shall  think 
fit,  raise  and  levy,  or  borrow  and  take  up  at  interest  on 
the  said  real  estate,  the  sum  of  80/.  and  do  and  shall  pay 
and  apply  and  dispose  of  the  same  to  that  amount  of  my 
just  debts  contracted  by  me  and  laid  on  certain  purposes." 
The  teatator   appointed  his  wife   sole   executrix  and 
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died  in  1802^  and  his  widow  (who  was  married  to  the  de-  1841. 
feodant)  died  also  in  18S3.  In  1815  John  DavieSf  the 
§ nrviving  troatee,  executed  a  conveyance  of  the  legal  estate 
to  the  defendant.  At  the  trial  before  Gurney  B.  at  the 
Cardiganshire  stlmmer  assizes  in  1859^  it  was  contended 
on  behalf  of  the  defendant  tbat^  under  the  will  of  IUe$ 
Evam,  the  legal  estate  in  the  premises  was  vested,  not  in 
the  lessor  of  the  plaintiff,  but  in  the  trustees ;  and  Gurney 
B.  thereopon  nonsuited  the  lessor  of  the  plaintiff*,  with 
leave  to  move  to  enter  a  verdict;  the  Court  to  be  at  liberty 
to  draw  any  presumption  from  the  facts  which  a  jury  might 
have  drawn. 

J.  Evam  accordingly  obtained  a  rule  uisi  to  set  aside  the 
nonsuitj  and  enter  a  verdict  for  the  lessor  of  the  plaintiff. 

J.  Wihon  and  jB.  V.  Williams  now  shewed  cause.  The 
first  question  is,  whether  the  devise  to  the  trustees  of  all 
the  testator's  real  estate  vested  in  them  the  legal  estate  in 
fee.  The  authorities  on  this  point  are  collected  in  a  note 
to  Jefferson  v.  Morton  (a),  and  the  result  of  them  is  stated 
to  be  that  ''  where  something  is  to  be  done  by  the  trustees, 
which  makes  it  necessary  for  them  to  have  the  legal  estate, 
such  as  payment  of  the  rents  and  profits  to  another's  sepa- 
rate use,  or  of  the  debts  of  the  testator^  or  to  pay  rates  and 
taxes  and  keep  the  premises  in  repair,  or  the  like,  the  legal 
estate  is  in  them."  Here  the  trustees  are  directed  either  by 
mortgage  of  the  real  estate  or  by  receipt  of  the  rents  to 
discharge  the  testator's  debts,  but  no  time  is  specified  :  they 
must  take  the  legal  estate  in  fee.  Then,  secondly,  can  the 
Court  presume  a  reconveyance  of  the  legal  estate?  That 
presumption  is  rarely  drawn  in  favour  of  one  entitled  for 
life  only,  and  it  is  rebutted  both  by  the  evidence  at  the 
trial,  and  by  the  conveyance  from  the  surviving  trustee  io 
the  defendant* 

J.  Evans  and  JR.  C.  Nicholl  contr^,  contended  that  the 

(a)  d  Wdis.  Saond.  lib,  note. 
1)2 
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1841.        use  limited  to  the  lessor  for  life  was  a  use  executed.     He 
is  to  pay  an  annuity  out  of  the  rents,  and  may  cut  timber. 
The  intention  of  the  devisor  is  to  be  collected  from  his  will. 
As  a  general  rule,  trustees  take  only  such  estate  as  is  suffi- 
cient for  the  purposes  of  the  trusts.    A  devise  to  trustees 
and  their  heirs  will  pass  only  a  chattel  interest,  if  that  is 
sufficient  for  the  purposes  of  the  trust :  Doe  d.  While  v. 
Simp8on{a),  Warter  v.  Hutchin$on(Jb).     [PalUsonJ.  There 
the  trustees  were  special  occupants  for  lives  only.]    The 
same  rule  of  construction  is  recognised  in  the  several  au* 
thorities  collected  in  a  note  to  Powell  on  Devises^  p.  225  (c), 
note.   \Wightman3.  If  the  trustees  did  not  take  the  whole 
legal  estate,  what  estate  did  they  take  ?]     The  devise  to 
sell^  mortgage  or  dispose  of  freehold  estate  for  payment 
of  debts  would  pass  a  power  only  without  an  interest: 
Lancaster  v.  Thornton{d),  Doe  d.  Hampton  v.  Shotter{e)\ 
or  a  mere  chattel  interest  to  raise  the  sumr  of  80/.  by  a 
demise^  or  a   base  fee  determinable  on  receipt  of  80/.: 
Ackland  v.  Lutley  (/),  Doe  d.  Noble  v.  Bolton  (g).    The 
Court  will  now  presume  that  the  trusts  are  satisfied.     The 
repetition  of  a  devise  to  the  same  trustees,  when  they  are 
named  as  trustees  to  preserve,  shews  that  it  was  not  the 
intention  of  the  testator  to  give  them  the  fee  by  the  first 
devise.      In  Doe  d.  Compere  v.  Hicks  (h),  limitations  to 
trustees  and    their  heirs,  interposed   between   successive 
estates  for  life,  were  held  not  to  pass  the  absolute  fee. 
[Patleson  J.   cited  Harton  v.  Harton {%)."[      There   the 
Court  held  that  the  fee  simple  vested  in  the  trustees,  in 
order  to  protect  the  separate  interests  of  femes  covert; 
and  Lord  Eldon  C.  in  Hawkins  v.  Luscombe  (A),  in  allusion 
to  that  case,  said,  that  the  Court  **  relied  on  the  non  re- 
petition of  the  legal  estate,  and  that  if  there  had  been  a 

(a)  5  East,  162.  (/)  9  A*  &  E.  879;  &  C.  1  P. 

(6)  1  B.  &  C.  781 ;  5.  C.  3  D.      &  D.  636. 

&  R.  58.  (g)  3  P.  &  D.  133* 

(c)  3rd  edit.  (A)  7  T.  R,  433. 

id)  S  Burr.  1037.  (t)  7  T.  R.  659. 

(€)  8  A.  &  £.  905;  SX,  1  P.  &          \k)  3  Swoost.  391. 
D.  134. 
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repetition  of  the  legal  estate  after  every  trust  for  a  married  i^l* 
woman,  they  would  not  have  held  the  whole  fegal  estate  to 
be  in  the  trustees."  Then  if  the  legal  estate  vested  in  the 
trustees  for  the  purpose  of  raising  the  sum  of  80/.,  the  Court, 
at  this  distance  of  time,  and  after  the  debts  are  barred  by  the 
statute  of  limitations,  will  presume  that  the  trust  is  satisfied : 
Doe  d.  Brunt  v.  Martyn  (a).  The  legal  estate  will  then  vest 
in  the  lessor  of  the  plaintiff,  as  the  person  beneficially 
entitled  to  it :  Doe  d.  Player  v.  Nicholh  (6),  Heardson  v. 
Williamson  {c).  Doe  d.  Cadogan  v.  Ewart{d).  If  neces- 
sary, a  conveyance  will  be  presumed:  Doe  d.  White  v. 
Simpson  (e).  [Patteson  J.  There  are  cases  where  a  con- 
veyance has  been  presumed,  when  the  trustee  took  the 
legal  estate  for  limited  purposes  only,  which  have  ceased  ; 
but  I  do  not  recollect  any  case  where  a  conveyance  from  a 
trustee,  who  originally  took  a  fee  simple,  has  been  pre- 
sumed*] Here  the  trustees  took  a  mere  power  in  a  limited 
interest,  or  an  estate  for  limited  purposes  only. 

Lord  Denman  C.  J. — I  entertain  a  clear  opinion  that 
under  this  will  the  trustees  took  the  legal  estate  in  fee. 
The  testator,  in  the  first  instance,  devises  to  them,  their 
"  heirs  and  assigns,''  upon  trust  for  his  widow  and  his 
nephew,  the  lessor  of  the  plaintiff,  who  have,  it  must  be 
admitted,  considerable  powers.  The  will  then  contains  a 
strangely  worded  provision  for  trustees  to  preserve  uses  and 
remainders,  on  which  much  reliance  is  placed  in  the  argu- 
ment. That  clause  can  only  be  explained  by  considering 
that  the  testator  was  not  learned  in  the  profession.  But 
the  testator  proceeds  to  give  the  same  trustees  power  ''  by 
mortgage  or  demise  of  his  real  estate,"  (not  by  sale,  which 
might  imply  only  a  power)  ''  or  from  the  rents,  issues  and 
.  profits  thereof,  or  by  such  other  ways  and  means  as  they 
shall  think  fit,"  (giving  them  at  their  option  all  possible 

(«)  8  B.  &  C.  497;  S.  C.  2  M.  (c)  1  Keen,  53. 

&  R.  485.  ((0  7  A.  &  R  636;  &  C.  3  N. 

(()  1  B.  &  C.  386;  &  C.  S  D.     &  P.  197. 
&  R.  480.  (0  5  East,  163. 


38 


1841. 


Doe 

d. 

Daviba 

V, 

Davies, 


CASES  Jir  THE  QUEEN  6  BEVCH, 

means  of  dealing  with  the  estate,)  "  to  raise  and  levy  or 
borrow  and  take  up  at  interest  on  the  said  real  estate  the 
sum  of  80/."  (not  saying  within  what  period  or  io  what 
proportions),  and  apply  the  same  to  that  amount  of  his 
just  debts  contracted  by  him,  **  and  laid  on  certain  pur* 
poses/^  which  is  unintelligible.  When  I  find  that  these 
powers  follow  in  the  will  after  the  ambiguous  parts  of  the 
instrument,  I  cannot  bring  myself  to  doubt  that  it  was  the 
testator's  intention  to  give  the  trustees  full  and  entire  do- 
minion  over  his  real  property.  Without  questioning  former 
cases  on  this  subject,  I  may  say  that  the  language  of  some 
of  the  judges  has  gone  too  far ;  as,  for  instance,  when  it  is 
said  that,  on  performance  of  the  trusts,  the  jury  should  be 
directed  to  presume  a  reconveyance,  if  necessary,  to  the 
persons  benefically  entitled  under  the  will,  though  the 
trustees  might  originally  have  taken  the  legal  estate  for  a 
longer  time  than  until  the  purposes  of  the  trusts  were 
satisfied.  Mr.  Justice  Holroyd  has  correctly  said  that  the 
estate  is  in  the  trustees  during  the  time  required  by  the 
purposes  of  the  trust,  where  there  are  no  words  in  the 
will  which  give  them  any  estate  beyond  the  time  they  may 
be  in  course  of  performance.  In  the  will  now  before  us, 
the  time  for  performing  the  trusts  is  left  wholly  indefinite 
and  uncertain.  In  the  two  recent  cases  of  Doe  d.  Shdley 
V.  Edlin  (a),  and  Doe  d.  Cadogan  v.  Ewart  (6),  this  Court 
has  narrowed  and  qualified  the  former  wide  construction 
which  the  cases  seemed  to  warrant :  and  I  may  mention  that 
the  judgment  in  Doe  d.  Shelley  v.  Edlin{a),  though  de- 
livered in  the  singular  number,  was  the  judgment  of  the 
whole  bench  and  prepared  by  my  brother  LUtledale.  In 
those  cases  the  doctrine  is  clearly  laid  down  that  although 
the  testator  may  have  used  the  words  of  limitation,  which 
of  themselves  alone,  if  not  coupled  with  other  expressions,  - 
would  seem  to  carry  an  estate  of  inheritance,  the  estate  is 
vested  in  trustees,  during  the  period  necessary  for  the  pur- 
poses of  the  trusts,  and  no  longer,  if  they  originally  take  only 

(a)  4  A.  &  £.  583.  (b)  7  A.  &  £.  636;  S.  C.  3  N.  &  P.  197. 
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tliat  qutQtity  of  interest  which  the  purposes  of  the  trust 
require,  as  far  as  is  expressed  bj  words  used  in  the  instru* 
ment  itself,  or  by  the  apparent  intention  of  the  maker  of 
the  instmnent  consistent  with  the  language  of  it:  but,  that 
if  words  which  convey  an  estate  of  inheritance  are  used,  and 
there  is  nothing  in  the  will,  either  in  expression  or  apparent 
intention,  which  shews  that  tlie  exigencies  of  the  trust  can 
be  satisfied  by  the  trustee  taking  a  less  interest  than  an 
absolute  estate  in  fee  simple,  the  trustee  retains  the  legal 
estate  until  he  has  made  a  conveyance.  In  this  will  words 
of  inheritance  are  used,  and  no  such  expression  or  appa- 
rent intention  is  found  in  it  Then,  can  we  presume  a 
re-conveyance?  I  think  not;  and  I  should  so  direct  a  jury 
on  the  facts,  if  the  question  was  tried  before  me. 
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Patteson  J."— The  doctrine  on  this  subject  was  laid 
down  in  Doe  d.  Shelley  v.  Edlin{a),  and  Doe  d.  Cadogan  v. 
Ewari{b),  after  much  consideration;  and  this  case  falls 
within  it.  If  there  be  a  devise  to  trustees  for  purposes 
which  are  to  last  for  a  certain  definite  time  only,  the  use  of 
the  word  ''  heirs"  will  not  extend  their  estate^  because  the 
estate  is  given  to  them  for  a  limited  period  only.  But  if 
words  of  inheritance  are  used  by  the  testator,  and  the  trusts 
are  for  an  indefinite  time,  the  estate  to  the  trustees  will  not 
be  cut  down  by  performance  or  the  incapability  of  per- 
formance. In  this  will  the  trustees  are  directed  to  raise  a 
certain  sum  of  money  by  mortgage  or  demise,  or  by  any 
ether  ways  and  means  they  may  think  proper:  but  the  tes- 
tator has  not  directed  when  they  shall  do  it,  or  limited  any 
time.  They  may  have  already  mortgaged  or  demised  part 
of  the  property  for  that  purpose.  But  if,  under  this  devise, 
they  have  the  legal  estate  in  a  part,  why  have  they  not  the 
legal  estate  in  the  whole  ?  The  fee  simple  given  to  them 
in  the  first  instance  has  not  been  cut  down,  and  I  think, 
therefore,  that  the  nonsuit  must  stand. 


(a)  4  A.  &  £.  582. 


{b)  7  A.&  E.  630;  S.C.  3  N. 
&  P.  197. 
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J,  Henderson  in  •upport  of  the  demurrer.  It  sppetrs  on 
ihe  record  that  this  b  a  wager  for  a  sum  exceeding  lO/,  oo 
a  horse  race^  and  it  is  therefore  void  under  stat,  16  Car.  %, 
c*  7#  and  9  Anne^  c.  14.  [Lord  Denman  C.  J.  But  this  is 
a  wager  on  a  race  which  bad  been  run  at  the  time  of  the 
betting.  The  event  had  happened ;  the  knowledge  of  the 
parties  was  aloue  uncertain.]  No  distinction  has  been 
ever  drawn  on  that  ground ;  a  wager  on  a  past  race  is 
equally  against  sound  policy,  and  within  the  mischief  of 
the  statute.  [Lord  Denman  C.  J.  Have  you  any  authority 
that  a  wager  on  a  past  event  is  void  ?]  No  case  has  been 
decided  on  that  ground.  In  Da  Coita  v.  Jones  (a)  the  sex 
of  the  Chevalier  D'Eon^  which  was  the  subject  of  the 
wageo  was  not  in  itself  doublfuU  though  unknown  to  Ihe 
parties.  In  March  v.  Pigoi(b),  and  Good  v.  JEUioU  (e), 
where  the  wager  was  on  a  past  event,  the  Court  drew  no 
distinction  on  that  ground,  and  in  neither  case  was  the 
wager  of  a  kind  prohibited  by  common  law  or  statute. 
Here,  assuming  that  the  race  was  not  illegal,  the  wager  is 
void  for  exceeding  10/.  on  one  side.  By  stat.  18  Geo.  H, 
c  S4|  the  loser  of  more  than  10/.  at  any  one  time  on  a  wager 
is  made  liable  to  indictment. 

Forte%cue  contri.  This  wager  is  not  void  at  common 
law :  Good  v.  ElUott  (c)«  In  that  case  Grose  J.,  adopting 
the  opinion  of  Lord  Mansfield,  that  wagers  are  not  void 
qu&  wagers,  stated  the  rule  to  be  **  that  those  wagers  are 
bad  which  by  injuring  a  third  person  disturb  the  peace  of 
society,  or  which  militate  against  the  morality  or  sound 
policy  of  the  kingdom."  Gilbert  v.  8jfkee(d)  was  decided 
on  ihe  ground  that  the  wager  in  that  case  was  of  immoral 
tendency.  Then  is  this  wager  prohibited  by  stat.  9  Anne, 
e.  14?  That  statute  subjects  to  a  penalty  any  person  who 
shall,  ^'  by  betting  on  the  side  of  such  as  shall  or  do  play/* 
win,  at  any  one  time,  more  than  the  sum  of  10/.    But  there 

(a)  Cowp.  729.  (c)  3  T.  R.  693. 

(6)  5  Burr.  2809.  (d)  16  East,  150. 
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if  an  rapresB  allegation  in  tbtf  declaration,  that  at  the  time  i84i. 
of  the  wager  the  race  had  been  run.  Without  atraioiog  the 
words  of  the  statute,  this  cannot  be  called  a  wager  on  the 
side  of  such  as  ''  do  or  sbair*  plaj*  The  various  cases  in 
which  wagers  above  10/*  have  been  held  good  since  the 
passing  of  18  Geo.  2»  c.  34,  s.  6,  shews  that  statute  does  not 
niake  this  wager  void  merely  because  it  is  above  10/. 

Cur*  adv,  vull* 

Lord  Denman  C.  J.  at  the  sittings  after  this  term  (May 
10th)  delivered  the  judgment  of  the  Court  (a)  as  follows : — 
The  plaintiff  by  his  declaration  sought  to  recover  50/.  on  a 
wager  of  50/.  to  1/.  laid  on  the  l6th  May,  1839,  that  a 
horse  called  Bloomsbury  had  won  a  race  called  the  Derby, 
which  had  been  run  on  the  15th  of  May  by  Bloomsbury 
and  other  horses^  with  an  averment  that  Bloomsbnry  had,  at 
the  time  of  making  the  wager,  won  the  race. 

Plea^  that  the  consideration  for  making  the  promise  was 
an  illegal  bet  made  by  plaintiff,  viz.  a  bet  of  !/•  to  50/.  on 
the  result  of  the  horse  race  mentioned  in  the  declaration. 

The  question  raised  by  demurrer  was,  whether  a  wager 
on  a  horse  race  already  passed  is  illegal. 

It  is  clear,  from  a  long  train  of  authorities,  that  this  bet 
is  void  within  ihe  9th  Anne,  if  that  statute  applies  to  a 
bygone  horse  race.  The  words  of  the  enactment  are,  with 
reference  to  this  questiou,  "  if  any  person  shall,  by  betting 
on  the  side  of  such  as  shall  or  do  play,  win,  or  acquire 
to  himself  any  sum  of  money,  every  person  so  winning,  at 
any  oue  time,  or  betting  above  the  sum  of  10/.  shall,  upon 
conviction  for  such  offence,  forfeit  five  times  the  value  of 
the  sum  so  won." 

It  follows  that  an  action  cannot  be  maintained  for  a  bet 
$o  won.  But  could  it  be  said  truly  of  the  plaintiff,  at  the 
time  of  betting,  '*  he  is  betting  on  the  side  of  such  as  shall 
or  do  play  1"  We  think  not :  the  play  was  over;  the  race  was 

(a)  Lord  Denman  C.  J.,  Fattesm,  Wi^am  and  Wightman  Jt. 


44  CASES  IN  THE  QUEEX's  BENCH, 

1841.  lost  and  won.  The  wager  neither  accompanied  anything 
then  in  a  course  of  being  done,  nor  contemplated  any- 
thing then  remaining  to  be  done.  It  appears  to  us  that 
no  latitude  of  construction  can  bring  such  a  wager  within 
these  words.  It  can  hardly  be  said  to  be  a  wager  on  the 
event  of  the  game,  but  rather  on  the  accuracy  of  the  in- 
formation respecting  it  that  either  party  possessed.  We 
cannot,  therefore,  say  that  this  wager  is  prohibited  by  the 
act,  or  prevent  plaintiff  from  recovering. 

Judgment  for  the  plaintiff. 


^*^>  Newton  v.  Allin. 

May  4/A. 

In  covenant      COVENANT,    The  declaration  stated,  that  by  an  inden- 

against  tenant,  ture  dated  1st  December,  1837,  the  plaintiff  demised  and 

on  a  farming     leased  to  the  defendant  certain  messuages  and  premises 

lease,  assign-  ,  ,  . 

ing  breaches     therein  described,  for  the  term  of  thirteen  years,  at  ad 

aneftr^vt^"^'  ®"°"*'  ""^"^  ^^  ^^^'>  payable  quarterly:  that  the  defendant 
nants:  1.  to  thereby  covenanted,  1.  to  repair  and  keep  in  repair  the 
to'Sough  mea-  demised  premises;  2.  not  to  plough  or  convert  to  tillage 

dow  land;        any  of  the  meadow  land;  3.  or  to  stock  or  depasture  the 

3.  or  depasture         .       .       ^  .     .         i 

orchards;         orchards;  4.  or  cut,  top,  lop,  pare,  prune  or  destroy  or 

4.  or  cut,  lop    injure  the  trees,  woods  and  plantations,  or  saplings,  or  cut 
or  injure  trees,      ''  ,      ,     ,  »  r     &  f 
woods  or  plan-  wood  from  the  hedges,  except  at  seasonable  times;  5.  or 

?^Ta8s^or  "^^^8"  ^^  underlet  the  demised  premises  or  any  part  thereof, 

underlet  the      without  the  consent  of  the  plaintiff  in  writing.     Breaches 

nSsesj^or^any    ^^^^  assigned  on  each  of  these  covenants;  and,  in  respect 

part  thereof,  of  the  6th,  that  after  the  making  of  the  said  indenture,  and 
without  the         ,     .         ,  .  /.    .  .  .  .   •    ^ 

plaintiff's  con-  during  the  contmuance  of  the  said  term,  and  before  the 

sent  in  writing;  commencement  of  this  suit,  to  wit,  on  the«5th  March,  1839, 

the  defendant  ,  '  ... 

pleaded  that     the  defendant,  without  the  consent  of  the  plaintiff  in  writing, 

the^breacLs  underlet  a  part  of  the  said  demised  premises  to  one  Sias 
assigned  he 

was  evicted  and  kept  out  of  part  of  the  demised  premises  by  the  authority  of  the  plain 
tiff: — Held,  that  the  plea  afforded  no  defence  to  the  action. 
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Mattim^  who^  bj  virtue  of  such  underlettingi  on  the  day        i84i. 
and  year  aforesaid,  entered  into  possession  of  the  said  part 
of  the  said  premises  so  underlet  as  aforesaid. 

Plea  ( 1 2thly) :  that  after  the  making  of  the  said  indenture^ 
and  after  the  defendant  had  taken  possession  thereunder, 
and  before  any  of  the  breaches  above  assigned,  and  during 
the  continuance  of  the  said  term  in  the  declaration  men« 
tioned,  to  wit«  on  the  1st  January,  1839,  one  John  Brock,  with 
force  and  arms,  &c.  entered  into  and  upon  the  so  demised 
premises,  to  wit,  a  certain  outhouse,  and  a  certain  garden, 
and  a  certain  court-yard,  then  respectively  being  parcel  of 
the  said  demised  premises,  and  then  ejected,  expelled,  put 
out  and  amoved  the  defendant  from  the  possession  thereof, 
and  kept  and  continued  the  defendant  so  ejected,  and  from 
thence  hitherto,  &c.  8cc.  Averment:  that  the  said  John 
Brock,  during  all  the  time  in  this  plea  mentioned,  had  full 
and  sufficient  power  and  authority  of  and  from  the  plaintiff 
to  act  in  the  manner  and  to  the  effect  in  this  plea  aforesaid. 
Verification. 

Replication :  de  injuria  su&,  &c.  Special  demurrer :  that, 
as  the  plea  did  not  admit  the  breaches,  but  shewed  a  state 
of  facts  and  things  existing  before  the  committing  of  any  of 
the  breaches  assigned,  which  relieved  and  exonerated  the 
defendant  from  the  further  performances  of  his  covenants, 
de  injuria  was  not  a  good  replication.    Joinder, 

M.  Smith,  in  support  of  the  demurrer.  First,  the  plea  is 
good.  Although  there  are  no  authorities  for  pleading  evic- 
tion by  the  lessor,  in  answer  to  the  breaches  of  covenant 
assigned  in  this  declaration,  yet,  by  analogy  to  its  adoption 
in  an  action  on  a  breach  of  covenant  to  pay  rent,  it  will 
afford  a  complete  defence.  Partial  eviction  by  the  lessor 
suspends  his  right  of  action  on  the  covenant  to  pay  rent. 
**  If  a  man  leases  three  acres,  rendering  rent,  and  the  lessor 
ousts  the  lessee  of  one  acre,  he  shall  have  an  action  of  debt 
for  no  part;"  Walker^s  ca8e(a),  Dorrel  v.  Jndrews(fi),  Neale 
V.  Mackenzie  (c).    Eviction  is  a  good  plea  in  bar,  uotwith- 

(a)  3  Rep.  S3  a.         (6)  Hob.  190.         (c)  1  M.  &  W.  747. 
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rupt  of  Rubam  Martin.  It  was  contended  that  the  gua- 
rantie  was  therefore  void  under  the  stat.  6  Geo.  4,  c.  16^ 
s.  125  {a),  and  that  that  defence  was  admissible  under  the 
general  issue  (b)  by  the  same  section.  Lord  Denman  non- 
suited the  plaintiff;  reserving  leave  to  him  to  move  to  enter 
a  verdict.  In  the  Michaelmas  term  following  a  rule  was 
obtained  accordingly ;  against  which 

Kelly  and  Whitehurst  shewed  cause  (c).  The  transac- 
tion which  the  jury  have  found  to  have  been  the  true  con- 
sideration for  this  guarantiee  comes  within  both  the  words 
and  the  spirit  of  the  prohibition  of  the  125th  section  of  the 
Stat.  6  Geo.  4,  c.  1 1.  The  object  of  it  was  to  prevent  the 
creditor  being  influenced  by  any  thing  in  the  nature  of  a 
bribe  to  sign  the  bankrupt's  certificate,  and  pressing  upon 
his  defenceless  condition  for  the  purposes  of  extortion  from 
him  or  persons  disposed  to  assist  him  (d).  A  liberal  con- 
struction has  always  been  put  upon  it.  The  words  of  it 
differ  but  slightly  from  those  of  the  stat.  5  Geo.  %  c.  30, 
s.  1 1;  which  avoids  ''every  bond,bilI«  note,  contract,  agree- 
ment or  security ;''  and  on  that  it  has  been  decided  that  a 

(a)  Which  enacts,  '*  That  any  dentljf  of  the  legality  or  illegality 

contract  or  security  made  or  given  of  the  consideration,  the  whole  of 

by  any  bankrupt  or  other  person  it  ought  to  be  stated  in  the  decla« 

unto  or  in  trust  for  any  creditor,  ration,  and  that  under  the  plea  of 

or  for  securing  the  payment  of  any  non  assumpsit  it  was  an  admissible 

money  due  by  such  bankrupt  at  defence  that  there  was  a  fatal  va- 

his  bankruptcy,  as  a  consideration  riance,  in  a  material  term,  between 

or  with  intent  to  persuade  such  the  contract  stated  in  the  declara- 

creditor  to  consent  to  or  sign  such  tion  and  that  which  was  proved, 

certificate,  shall  be  void,  and  the  They  cited  Wain  v.  Warlteri,  5 

money  thereby  secured  or  agreed  EMt,\0;  Clarke  v.  Gray  and  others, 

to  be  paid  shall  not  be  recorera-  G East, 564;  Saunders wWakefieldf 

able;  and  the  party  sued  on  such  4  B.  &  Aid.  596. 

contract  or  security  may  plead  (c)  On  Wednesday,  Feb.  Srd, 

the  general  issue,  and  give  this  before  Lord  Denman  C.  J.,  Uuie- 

act  and  the  special  matter  in  evi-  dale  and  Palieson  Js. 

dence.''  (d)  See  per  Heath  J.  in  Sumner 

(6)  They  also  argued  that  at  v.  Brad^,  1  H.  Bl.  666. 
common  law,  and  quite  indepen- 
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bond»  given  to  a  creditor  of  a  bankrupt  in  order  to  induce  1B41. 
him  to  withdraw  a  petition  against  the  allowance  of  the 
certificate^  was  void.  To  the  same  effect  are  the  cases  of 
Jones  V.  Barkley  {a),  Smilh  v.  Bromley  (Jb) ;  and  Lord  Ten- 
terden  ruled  in  accordance  with  them  on  the  present  stat. 
in  Birch  v.  Jervis  (c).  To  hold  that  the  whole  section  is 
governed  bj  the  words  "  for  securing  the  payment  of  any 
money/'  would  be  to  defeat  the  obvious  intention  of  the 
legislature,  for  that  would  be  to  limit  the  operation  of  it  to 
contracts  or  securities  for  the  payment  of  money ;  and  it 
would  be  absurd  to  suppose  the  section  did  not  mean  to 
comprise  a  case  by  which  value  of  any  kind  was  obtained  as 
a  bribe  to  a  creditor  to  do  what  he  ought  to  do  on  his  own 
unbiassed  judgment,  or  where  value  of  any  kind  was  ex- 
torted as  a  condition  for  his  doing  it.  Then,  if  so,  is  not 
the  entering  into  a  guarantee  to  pay  for  goods  supplied  by 
the  creditor,  in  itself  something  of  value  ?  Not  only  is  it 
usually  considered  so,  but  it  M'ould  certainly  be  a  good 
consideration  in  law  as  the  foundation  of  another  contract. 
Even,  however,  if  the  narrower  construction  of  the  section 
be  adopted,  this  is  within  it,  as  a  security  for  the  payment 
of  money.  It  cannot  be  material  whether  it  is  to  be  paid 
in  a  day  or  year, — whether  to  be  paid  absolutely  or  on  con- 
dition ;  and,  if  the  latter,  whether  the  condition  be  more  or 
less  remote. 

Cresswell  and  Greenwood  contrd.  There  was  nothing 
whatever  secured  by  this  contract  to  West  as  an  inducement 
to  him  to  sign  this  certificate.  There  was  nothing  to  bind 
Martin  to  purchase  goods  of  West.  When  Martin  required 
goods,  and  West  supplied  them,  and  not  before,  the  con- 
sideration arose  for  the  defendant's  guarantie.  The  doc- 
trine contended  for  on  the  other  side  would  include  cases 
and  avoid  contracts,  certainly  not  in  the  contemplation  of 

(a)  2  Doug.  694  a,  n.  3.  (c)  3  Car.  &  P.  379. 

(b)  Ibid. 
VOL.1. —  G.  D.  E 
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the  legislature.  It  canoot  make  any  diiference  that  the 
goods  were  to  be  supplied  to  the  person  whose  certificate 
was  to  be  signed :  it  must  be  said  that  any  guarantie  would 
be  avoided  given  under  such  circumstances  for  the  payment 
of  goods  to  be  supplied  by  any  person  named  to  any  other 
person  named.  Such  instruments  may  be  said  to  be  ob- 
tained by  pressure  upon  the  kindness  of  friends  of  a  bank- 
rupt; but  that  ground  of  invalidating  a  contract  was  ex- 
pressly repudiated  by  Lord  Ellenborough  (a) :  "  All  colla- 
teral security"  (said  his  lordship)  '^  may  in  some  sense  be 
said  to  be  extorted  from  the  benevolence  of  friends,  without 
any  impeachment  of  its  validity."  How  can  this  be  a  con- 
tract or  security  within  the  statute*  by  which,  when  it  was 
made,  nobody  was  bound?  Immediately  after  the  certifi* 
cate  had  been  signed  by  West,  the  defendant,  before  any 
goods  had  been  supplied,  might  have  revoked  the  guaran- 
tee ;  Mtison  v.  Pritchard  (b).  In  the  case  of  The  King  v. 
Tlie  Inhabitants  of  Bourton  upon  Dunsmore  (c),  which  was 
a  decision  upon  the  stat.  8  Ann.  c.  9»  s*  39>  requiring  the 
true  consideration  to  be  stated  in  the  indentures  of  a  pau- 
per, it  was  held  to  be  no  infringement  of  the  statute  that 
another  sum  had  been  paid  in  addition  to  that  stated,  there 
having  been  no  valid  contract  to  compel  the  payment  of 
such  additional  sum. 

Cur.  adv.  vuk. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  on  a  written  guarantie  for  the 
payment  of  the  price  of  goods  sold  by  plaintiff  to  one 
Martin.  The  plea  was  non  assumpsit  **  by  statute,"  under 
which  the  intended  defence  was,  that  the  guarantie  was 

(o)  In  Leinster  v.  Rose,  4  East,  which    that   learned  judge  ruled 

37!^.  that  **  a  man  who  gives  a  contina- 

(6)  12  East,  287.    A  case  of  ing  guarantie  is  not  therefore  bound 

Sheppard  v.  Baker,  MS.,  a  ruling  all  his  life;  he  may  revoke  it." 
ofAlderson  B.  at  the  Somerset  as-  (c)  9  B  &  C.  872;  S,  C.  4  M. 

sizes  in  1831,  was  also  cited,  in  &  II.  631. 
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void,  as  given  in  contravention  of  the  125th  section  of  the  1841. 
Bankrupt  Act,  to  induce  West  the  bankrupt,  represented 
by  the  plaintiffs,  to  sign  MartirCs  certificate.  The  fact  was 
found  by  the  jury,  and  satisfactorily  proved  at  the  trial,  so 
that  the  guarantie  was  undoubtedly  a  contract  to  induce  a 
creditor  to  sign  the  bankrupt's  certificate  ;  but  the  question 
was,  whether  it  was  such  a  contract  to  that  effect  as  the 
law  intends.  Much  reliance  was  placed  on  the  circum- 
stance of  Martin  not  having  bound  himself  to  deal  with 
West,  and  on  the  revocable  nature  of  the  guarantie.  These 
arguments  have  no  weight,  as  the  guarantie  must  have 
been  considered  as  a  beneficial  contract  by  West,  who 
exacted  it  as  a  consideration  for  signing  the  certificate. 
But  as  the  act  is  directed  against  *^  any  contract  or  security 
given  by  any  bankrupt,  or  any  other  person,  unto  or  in  trust 
for  any  creditor,  or  for  securing  the  payment  of  any  money 
due  by  such  bankrupt  at  his  bankruptcy,"  the  learned 
counsel  contended  that  the  contracts  meant  to  be  set  aside 
must  be  taken  to  be  of  the  same  nature  with  those  de- 
scribed. And  as  the  contract  is  not  only  declared  void, 
but ''  the  money  thereby  secured  or  agreed  to  be  paid  shall 
not  be  recoverable,"  there  appears  to  be  some  ground  for 
maintaining  that  the  only  contracts  affected  are  those  by 
which  money  is  **  secured  or  agreed  to  be  paid."  Possibly, 
however,  a  guarantie  for  goods  sold  is  to  be  considered  as 
an  agreement  to  pay  money,  though  only  in  a  certain  event. 
But,  without  forming  this  opinion,  we  cannot  avoid  seeing 
the  case  to  be  within  the  very  words  of  the  statute,  which 
we  could  not  refuse  to  apply  without  encouraging  such 
nice  distinctions  as  render  the  law  uncertain,  and  encourage 
experiments  to  evade  its  provisions. 

Rule  discharged. 
G. 
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A  sold-note 
expressed, 
"  18  pockets 
of  hops  at 
100»."— Held, 
that  parol  evi- 
dence was  ad- 
missible to 
shew  that  the 
100<.  meant 
the  price  per 
cwt. 


Spicer  t;.  CooPElt. 

Assumpsit.     The  declaration  stated  that  the  plaintiff, 

at  the  request  of  the  defendant,  bargained  to  buy  of  him, 

and  the  defendant  then  sold  to  the  plaintiff  divers  goods, 

to  wit,  18  pockets  of  Kent  hops,  at  the  price  of  5L  for  each 

cwt.,  to  be  delivered  within  a  reasonable  time,  and  paid 

for  at  three  months'   credit.    The  breach  alleged  was  the 

non-delivery.     The  first  plea  was  non-assumpsit.     At  the 

trial  before  Tindal  C.  J.  at  the  last  assizes  for  the  county  of 

Cambridge,  a  sold-note,  signed  by  the  defendant  in  the 

following  form,  was  given  in  evidence : — 

«  Sold  to  Mr.  WaUe  Spicer,  of  S.  Walden, 
18  po*  Kent  Hops  as  under,  July  2dd,  1840. 
10  po"  Burton  East  Kent,  1839  1 

8  po-  Springall  Gkiodhurst  Kent,  1839  3  *'  ^^'' 
delivered. 
Q'  allowances  and  3  mos.  credit. 

John  Cooper  J* 

On  the  part  of  the  plaintiff  it  was  contended  that  the 
price  of  100s.  mentioned  was  well  understood  in  the  trade 
to  be  referrible  to  the  price  per  cwt. ;  and  evidence  was 
offered  to  prove  that  this  contract  would  be  so  understood, 
and  that  it  was  customary  in  the  trade  to  make  contracts  in 
this  form  with  such  meaning.  The  defendant  contended 
that  the  evidence  was  inadmissible ;  that  either  the  contract 
was  insuflScient  as  not  stating  a  price  at  all,  or  that  the 
price  mentioned  must  be  taken  on  the  face  of  the  contract 
to  refer  to  the  price  per  pocket.  The  learned  judge  ad- 
mitted the  evidence^  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit.    The  plaintiff  had  a  verdict. 


Kelly  moved  (a)  to  enter  a  nonsuit  pursuant  to  the  leave 
reserved.  The  evidence  was  inadmissible  to  shew  that  the 
price  mentioned  referred  to  the  price  per  cwt.    [Lord  Den- 

(a)  On  Wednesday,  April  9 1st,  before  Lord  Denman  C.J,,  Patiaon, 
Williams  and  Coleridge  Js. 
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man  C.  J.  Does  the  question  arise  at  all  in  this  case  ? 
Suppose  this  was  a  contract  for  so  many  butts  of  beer  at 
one  shilling,  the  ordinary  price  of  a  gallon?]  Then  it 
would  be  a  material  question  whether  the  price,  a  material 
ternif  would  appear  at  all,  aiid,  if  not,  if  that  could  appear 
only  by  parol  evidence,  there  would  not  be  a  sufficient 
note  in  writing  to  satisfy  the  Statute  of  Frauds :  Goss  v. 
Lord  Nugent  (a).  Stead  v.  Dawber  (6).  The  case  of 
Greaves  v.  Ashlin{c)  is  precisely  in  point.  Lord  Ellenbo- 
rough  there  ruled  that  in  an  action  for  a  sale  of  corn  on  a 
written  contract,  which  was  silent  as  to  the  time  of  delivery 
parol  evidence  to  prove  the  time  agreed  upon  was  inadmis- 
sible ;  and  his  lordship  was  likewise  of  opinion  "  that  a 
witness  could  not  be  asked  whether,  according  to  the  usage 
of  the  corn  market,  if  corn  were  sold  to  be  delivered  at  a 
distant  day,  the  time  should  not  be  inserted  in  the  contract, 
as  that  was  only  an  indirect  method  of  giving  parol  evi- 
dence to  vary  the  written  contract." 

Cur.  adv.  vult. 
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Lord  Denman  C.J.  now  delivered  the  judgment  of 
the  Court. — We  are  of  opinion  that  in  this  case  the  evi- 
dence was  admissible.  It  was  admissible  to  shew  what  the 
writing  meant|  considered  as  a  short  or  incomplete  note  of 
the  contract;  or  if  it  be  considered  a  complete  document, 
if  the  price  referred,  as  has  been  contended,  to  the  term 
'*  pocket,**  mentioned  before,  then  the  evidence  would  be 
admissible  to  shew  what  was  meant  by  that  term  in  such  a 
mercantile  contract. 

Rule  refused. 


(a)  5B.&Ad.  58;  5.C.  SN. 
k  M.  98. 


(6)  S  P.  &  D.  447. 
(f)  3  Camp.  426. 
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Monday, 
May  loth. 


ways  that, 
where  the 
yearly  rent 
shall  exceed 
10/.y  payment 
to  the  amount 
of  10/.  shall  be 
deemed  suffi- 
cient for  gain- 
ing a  settle- 
ment under 
the  said  re- 
cited act," 
(6  Geo.  4,  c. 


The  Queen  v.  The  Inhabitants  of  Brighton. 

On  appeal  against  an  order  of  Justices  for  the  removal  of 
c.  18  s  9    ^'  ^^^^  Richardson  and  her  two  children  from  the  parish  of 
provided  al-  Petworth  to  the  parish  of  Brighton,  both  in  the  county 
of  Sussex,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

The  pauper,  Ann  Richardson,  was  the  widow  of  one 
Joseph  Richardson.  On  the  27th  or  28th  of  March,  1838, 
the  said  Joseph  Richardson  went  into  the  occupation  of  a 
separate  and  distinct  dwelling-house  and  buildings  in  the 
parish  of  Brighton,  under  a  lease  for  a  term  of  years,  and 
continued  with  his  family  to  occupy  those  premises  till  his 
^  death  on  the  27th  of  March  following.      During  this  time 

with  payment  he  paid  the  first  three  quarters  of  a  year's  rent  for  the  pre- 
Ws  renf  i*n  "*"®*»  amounting  to  more  than  lOL  (viz.  80/.),  but  the  last 
settlement  by  quarter  of  a  yearns  rent  was  never  paid.  He  underlet  a  por- 
rateTaswdlas  ^^^"  ^^  ^^^  premises,  but  was  duly  assessed  in  respect  of 
in  setdement  the  whole  of  them  to  a  rate  made  for  the  relief  of  the  poor 
by  renting  a         .,  .ii.T*-i 

tenement.         of  the  parish   of   Brighton   on  the    17th  of  July,    1838, 

(the  first  rate  made  after  his  occupation,)  and  to  another 
such  rate  made  on  the  1st  November,  1838,  and  these  two 
rates  were  duly  paid  by  him,  together  with  the  sum  of 
]/.  14s.  \d.  apportioned  to  him,  the  said  Joseph  Richardson, 
out  of  a  rate  made  in  respect  of  the  said  premises,  on  the 
5th  March,  1838,  and  assessed  upon  the  then  occupiers  of 
the  said  premises  previously  to  the  occupation  of  him  the 
said  Joseph  Richardson.  No  other  rate  was  made  for  the 
said  parish  in  respect  of  the  said  premises  during  the  oc- 
cupation of  the  said  Joseph  Richardson.  The  sessions  find 
as  a  fact  that  the  said  Joseph  Richardson  occupied  the  said 
premises  for  the  space  of  one  whole  year. 

For  the  respondent  parish  it  was  urged,  that  the  defect 
in  the  payment  of  the  whole  year's  rent  was  cured  by  the 
operation  of  the  1  Will.  4,  c.  18,  s.  2,  and  that  then  the  said 
Joseph  Richardson  acquired  a  settlement  in  the  parish  of 
Brighton  by  having  paid  the  rates  aforesaid. 


£AST£R  TERM,  IV  VICT.  55 

For  the  appellant  parish  it  was  contended  that  the  ope-        x84i. 

ration  of  1  Will.  4,  c.  18,  was  confined  to  settlements  by    ,2^^^^^ 
r«i.  .  .  ...     The  Queen 

renting  tenements.     1  bat  settlements  by  paying  parochial  «. 

rates  and  taxes  were  still  regulated  by  6  Geo.  4,  c.  57,  in-  ^g  *|jjg^^  ^^ 

dependently  of  the  statute  I  Will.  4,  c.  18,  and  that  the 

provisions  of  the  former  statute  not  having  been  complied 

with,  inasmlich  as  the  whole  year's  rent  had  not  been  paid, 

no  settlement  was  obtained  by  the  said  Joseph  Richardson 

having  paid  the  said  rates. 

The  question  for  the  opinion  of  this  Court  is,  whether 

the  said  Joseph  Richardson  did  gain  a  settlement  in  the 

-parish  of  Brighton  by  the  payment  of  the  said  rates  under 

the  circumstances  above  stated.      If  the  Court  shall  be 

of  opinion  that  he  did,  then  the  order  of  sessions  is  to 

be  confirmed.     If,  on  the  contrary,  the  Court  shall  be  of 

opinion  that  he  did  not,  then  the  order  of  sessions  is  to  be 

quashed. 

Johfison  J*  J.  in  support  of  the  order  of  sessions.  The 
question  turns  upon  the  construction  to  be  put  upon  the 
second  section  of  1  WilL  4,  c.  18,  when  taken  in  connec- 
tion with  the  6  Oeo.  4,  c.  57, — whether  that  section  is 
available  as  well  for  the  purposes  of  settlement  by  payment 
of  rates  and  taxes  as  of  settlement  by  the  renting  of  tene- 
ments. On  the  other  side  it  will  be  contended  that  it  is 
restricted  to  the  latter  branch  of  settlement  alone,  and  re- 
course will  be  had  to  the  title  in  support  of  that  view. 
The  title  of  the  act  is,  '*  An  Act  to  explain  and  amend  an 
Act  of  6  Geo.  4,  as  far  as  regards  the  Settlement  of  the 
Poor  by  the  renting  dnd  occupation  of  Tenements.^*  The 
first  section  recites  the  qualifications  introduced  by  the 
6  Geo.  4  into  both  kinds  of  settlement,  viz.  (inter  alia)  that 
the  rent  to  the  amount  of  TO/,  should  be  paid  for  one  whole 
year  at  the  least,  and  then,  in  its  enacting  part,  directs  itself 
solely  to  settlement  by  renting,  and  superadds  to  that  kind 
of  settlement  the  further  qualification  that  the  tenement 
must  be  actually  occupied  for  a  year.     The  second  section 
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1841.         isj ''  provided  always,  and  be  it  further  enacted,  that  where 
^'^^^^'^^      the  yearly  rent  shall  exceed  10/.,  payment  to  the  amount 
^^  of  10/.  shall  be  deemed  sufficient  for  the  purpose  of  gaining 

Inhabiunts  of  ^  settlement  under  the  said  recited  act.*'  The  language 
of  this  section  is  equally  applicable  to  both  kinds  of  settle* 
ment,  and  the  title  itself  also  may  well  refer  to  both  set- 
tlements, for  "  the  renting  and  occupation  of  ^tenements" 
therein  mentioned  were  properties  annexed  to  the  settle* 
ment  by  payment  of  rates  by  the  very  act  of  6  Geo.  4, 
which  was  to  be  amended.  But  it  is  unnecessary  to  con- 
test that  point,  for  the  title  is  no  part  of  the  act.  Chance 
V.  AdatM  (a) ;  nor  can  it  restrain  its  operation,  Mortimer 
V.  M'Callan  (fi).  The  scope  of  the  act  itself,  as  well  as 
the  words  in  the  operative  part  of  it,  will  be  found  com- 
prehensive enough  to  embrace  both  branches  of  settle- 
ment. It  first  recites  the  operation  of  the  6  Geo.  4  upon 
both  kinds  of  settlement.  It  then  recites  that  doubts  had 
arisen  with  respect  to  the  amount  of  rent  to  be  paid  under 
that  act,  still  evidently  with  a  view  to  both  species  of  set- 
tlement. Then  comes  the  first  section,  which  is  restricted 
in  its  terms  to  the  settlement  by  renting  a  tenement,  and 
lastly  follows  the  section  in  question,  which  is  general, 
that  "  where  the  rent  shall  exceed  10/.,"  that  is  to  say  (it  is 
submitted),  in  all  cases  where  doubts  have  arisen  as  to  the 
amount  of  rent  to  be  paid  for  the  purpose  of  conferring 
either  kind  of  settlement,  and  that  rent  shall  exceed  10/. 
in  amount  reserved,  *'  payment  to  the  amount  of  10/.  shall 
be  deemed  sufficient  for  the  purpose  of  gaining  a  settle- 
ment under  the  said  recited  act." 

Bates  V.  Pilling  (c)  may  be  cited  to  shew  the  opinion  of 
Bay  let/  J.  that  reference  may  be  had  to  the  title  of  an  act 
of  parliament  in  order  to  explain  any  ambiguity,  and  that 
statutes  should  receive  a  literal  construction.  That  is  not 
disputed ;  but  here  is  no  ambiguity,  and  a  literal  construc- 
tion is  all  that  is  contended  for.  In  that  case  too  effect 
was  given  to  the  general  operative  words  of  the  43  Geo.  3, 

(a)  1  Ld.  Raym.  77.  (c)  2  C.  &  M.  374. 

(*)  7  M.  &  W.  37. 
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c.  46,  without  regard  to  the  restrictive  words  of  the  title.         1841. 

The  title  was  simply  for  the  more  effectual  prevention  of      ^^*^'***^ 

„        J  .  .    , ,    .  ,     ,       .       The  Queen 

vexatious  "  arrests,    and  jet  it  was  held  there,  and  also  in  v. 

the  case  of  Bennett  v.  Burton  {a)  lately,  before  Coleridge  i.  ^b^^'*,^^^ 

in  the  Bail  Court,  that  a  party  must  be  both  arrested  and 

held  to  special  bail,  in  accordance  with  the  express  words 

in  the  third  section,  before  he  can  call  the  statute  in  aid. 

(He  was  then  stopped  by  the  Court.) 

Tyndale  and  Attree  contrfi.  The  second  section  of  the 
1  Will.  4,  c.  18,  does  not  extend  to  settlements  by  paying 
parochial  rates,  but  is  confined  to  settlements  by  renting 
only.  The  expressions  contained  in  the  title  refer  only  to 
the  latter  branch  of  settlement,  and  the  title  may  be  used  to 
assist  in  the  exposition  of  the  statute  itself:  Bates  \.  Pil- 
ling (i),  above  referred  to,  Free  v.  JBurgoyne  (c),  Morris  v. 
Mellin  (d).  In  the  title  to  the  6  Geo.  4,  c.  67,  both  modes 
of  settlement  are  mentioned,  and  the  omission  in  the  act 
now  under  consideration  is  evidently  designed  to  exclude  the 
settlement  by  payment  of  parochial  rates.  In  the  case  of 
Rex  V.  hihabitants  of  St.  John  Bedwardine^e)  this  Court 
decided  on  the  56  Geo.  S,  c.  139,  s.  1 1,  (the  parish  appren- 
tice act,)  that  a  general  clause  following  a  number  of  other 
clauses,  all  directed  to  a  particular  object,  would  be  re- 
strained to  that  object,  and  not  allowed  an  extended  mean- 
ing. The  whole  force  of  the  first  section  is  exhausted  on 
the  subject  of  settlements  by  renting,  and  that  section  has 
been  held  (/)  to  apply  only  to  that  mode  of  settlement.  The 
second  section  is  only  a  proviso  to  the  former,  and  is  there- 
fore dependent  upon,  and  cannot  extend  beyond  it,  Dwarris 
on  Stat.  vol.  2,  764.  In  Rex  v.  Dursley{g)  the  point  here 
raised  may  be  said  to  have  received  a  judicial  decision,  for 

{a)  Not  reported.  (e)  5  B.  &  Ad.  169;  S.  C.  3  N. 

(b)  2  C.  &  M.  374,  &  M.  86. 

(c)  3  Bligh,  N.  S.  65.  (f)  In  Rex  v.  Stoke  Damarei,  1 
{d)  6  B.  &  C.  446;  9  D.  &  R.  N.  &  P.  453. 

503.  (^0  3  B.  &  Ad.  465. 
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1841.        it  was  there  said  that,  unless  the  2d  section  of  1  Will.  4, 

^"^^^^^^      were  held  to  be  retrospective,  it  would  be  without  object 
The  QuiKN  ,      ,  ,  ,  .  t       /.  ....•• 

9.  and  add  nothing  to  the  former ;  but,  if  the  interpretation 

lobabitaiits  of  ^^^  contended  for  is  to  prevail,  it  would  add  a  whole  class 
Brightom.  "^ 

of  settlements  to  those  affected  by  the  first  section  ;  indeed 

the  first  section  would  become   almost  nugatory.     It  is 

clear,  therefore,  that  the  legislature  intended  to  restrict  the 

operation  of  this  act  of  parliament  to  the  settlement  by 

renting  only. 

Lord  Dbnman  C.  J. — I  do  not  find  the  intention  to  re- 
strict, and  I  think  the  section  was  nieaut  to  apply  to  both 
kinds  of  settlement. 

Patteson  J. — ^The  6  Geo.  4  provides  for  the  one 
mode  of  settlement  as  well  as  the  other,  and  the  words  in 
the  second  section  are,  '*  payment  to  the  amount  of  10/. 
shall  be  deemed  sufiicient  for  the  purpose  of  gaining  a  set- 
tlement under  the  said  recited  act.**  That  would  include  the 
settlement  by  payment  of  rates. 

Williams  J.  concurred. 

D.  Order  of  Sessions  confirmed. 


Tuetdi^f  FORSTER  V.  CooKSON,  Esq. 

Apr.  20M. 

Under  a  writ  C/ASE  against  the  sheriff  for  not  paying  a  year's  rent  on 
the  sheri^ffTe-    levying  goods  under  a  fi.  fa.  on  the  premises  of  the  plaintiff's 

vied  on  and 

removed  goods  not  the  property  of  the  Jadgnient  debtor.  The  owner  recovered  by  ac- 
tion the  whole  proceeds  ot  the  levy.  Before  the  removal  of  the  goods  from  the  pre- 
mises on  which  they  were,  the  sheriflP  had  notice  of  a  year's  rent  being  due,  which 
he  did  not  pay : — -Held,  notwithstanding  the  sheriff  had  paid  the  whole  proceeds  of 
the  levy  to  the  owner  of  the  goods,  that  he  was  liable  under  the  stat.  8  Ann.  c.  14,  s.  1, 
for  removing  the  goods  without  paying  the  rent. 

In  an  acrion  under  that  statute  against  a  sheriff  for  removing  goods  without  paying 
the  year's  rent  due  to  the  landlord,  it  is  no  ground  for  arresting  the  judgment  that  the 
declaration  does  not  shew  whose  goods  the  levy  was  made  upon,  if  it  appear  that  they 
were  on  the  demised  premises. 
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tenant.     The  declaration  stated  that  a  year's  rent«  to  wit,        1841. 
the  sum  of  34/.,  was  due  to  the  plaintiff  for  a  certain  mes- 
suage demised  by  him  to  one  Sarah  Wright ^  that  during 
the  continuance  of  the  said  demise,  to  wit,  on  the  6th  day 
of  May,  in  the  year  of  our  Lord  1838,  the  defendant  then 
being  sheriff  of  the  said  county  of  Northumberland,  by 
virtue  of  and  under  pretence  of  a  certain  writ  of  our  lady 
the  queen,  called  a  fieri  facias,  before  then  issued  against  a 
certain  person,  to  wit,  one  Sarah  Wright,  at  the  suit  of 
one  Harrison  Colbeck,  and  directed  to  the  said  sheriff  of 
the   said  county  of  Northumberland,  took  certain  goods 
and  chattels,  then  being  in  and  upon  the  said  messuage 
and  tenements,  with  the  appurtenances  so  demised  by  the 
plaintiff  as  aforesaid,  to  wit,  beyond  the  amount  of  the  said 
arrears  of  rent  so  due  and  owing  to  the  plaintiff  as  afore- 
said, that  is  to  say,  to  the  amount  or  sum  of  50/.    The 
declaration  then  alleged  notice  of  rent  being  due,  and  re- 
moval of  the  goods  by  the  defendant  without  paying  any 
rent.     The  fifth  plea  was,  '^  that  the  defendant  did  not, 
during  the  said  demise,  take  the  goods  and  chattels  in  the 
said  declaration  mentioned,  or  any  of  them,  in  or  upon  the 
said  messuage  or  tenements  with  the  appurtenances  in  the 
said   declaration  mentioned,  in  manner  and  form  as  the 
said    plaintiff    alleged."      At  the   trial   before   Rolfe  B. 
at  the  last  assizes  for  the  county  of  Northumberland,  the 
case    appeared   to  be  that  one  James  Wright  had   been 
tenant  of  certain  premises  to  the  plaintiff,  that  he  died 
in  July,  1837,  and  the  widow  Sarah   Wright  continued 
in  possession  of  the  premises,  but  without  administration, 
administration  of  the  goods  of  James  Wright  having  been 
granted   to  a  creditor  named  Elliott,     In  April,    183i:5, 
a  writ  of  fi.  fa.  was  issued  against  the  goods  of  Sarah 
Wright,  and  under  it,  on  the  6th  of  May,  the  defendant 
levied  on  the  goods  of  the  administrator  then  on  the  premises, 
which  was  the  levy  complained  of.     The   administrator 
afterwards  brought  an  action  against  the  defendant  for  this 
wrongful  levy,  and  recovered  the  whole  proceeds  of  the 
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execution.  It  was  objected  on  the  part  of  the  defendant 
that  on  these  facts  it  must  be  taken  that  there  never  had 
been  any  levy  of  the  goods  of  Sarah  Wright  at  all,  but 
only  a  tortious  taking  of  the  goods  of  the  administrator, 
andi  the  levy  therefore  being  eventually  inoperative,  there 
was  no  right  of  action  for  not  paying  the  year's  rent.  The 
learned  judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict. 


Knowles  now  moved  accordingly.  The  plea  traverses 
the  taking  under  the  writ  modo  et  formft,  and  the  virtute 
cujus  therefore  was  in  issue.  The  declaration  alleges  a 
taking  under  a  writ  against  Sarah  Wright,  but  the  event  of 
the  proceedings  shews  the  taking  to  have  been  altogether 
tortious,  and  one  which  made  the  sheriff  liable  as  a  tres- 
passer. It  cannot  be  said,  therefore,  that  there  was  any 
taking  '*  by  virtue  of  any  execution"  within  the  meaning  of 
the  Stat.  8  Ann,  c.  14,  s.  1  (a),  on  which  this  action  depends. 


(a)  ^  For  the  more  easy  and  ef- 
fectual recovery  of  rents  reserved 
OD  leases  for  life  or  lives,  term  of 
years,  at  will,  or  otherwise,  be  it 
enacted  by  the  queen's  most  ex- 
cellent majesty,  by  and  with  the 
advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  com- 
mons, in  parliament  assembled, 
and  by  the  authority  of  the  same, 
that  from  and  after  the  first  day  of 
May,  which  shall  be  in  the  year  of 
our  Lord  one  thousand  seven  hun- 
dred and  ten,  no  goods  or  chattels 
whatsoever,  lying  or  being  in  or 
upon  any  messuage,  lands  ur  tene- 
ments, which  are  or  shall  be  leased 
for  life  or  lives,  term  of  years,  at 
will,  or  otherwise,  shall  be  liable 
to  be  taken  by  virtue  of  any  exe- 
cution on  any  pretence  whatso- 
ever, unless  the  party  at  whose 
suit  the  said  execution  is  sued  out, 
shall  before  the  removal  of  such 


goods  from  off  the  said  premises, 
by  virtue  of  such  execution  or  ex- 
tent, pay  to  the  landlord  of  the 
said  premises,  or  his  bailiff,  all 
such  sum  or  sums  of  money  as  are 
or  shall  be  due  for  rent  for  the  said 
premises  at  the  time  of  the  taking 
such  goods  or  chattels  by  virtue 
of  such  execution;  provided  the 
said  arrears  of  rent  do  not  amount 
to  more  than  one  year's  rent ;  and, 
in  case  the  said  arrears  shall  ex- 
ceed one  year's  rent,  then  the  said 
party,  at  whose  suit  such  execution 
is  sued  out,  paying  the  said  land- 
lord, or  his  bailiff,  one  year's  rent, 
may  proceed  to  .execute  his  judg- 
ment, as  he  might  have  done  be- 
fore the  making  of  this  act;  and 
the  sheriff  or  other  officer  is  hereby 
empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well  the 
money  so  paid  for  rent,  as  the  exe- 
cution money/* 
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In  Lee  v.  Lopes  (a)  an  execution  was  levied  after  the  de- 
fendant had  become  bankrupt,  and  when  the  property  in 
the  goods  had  passed  from  him  to  his  assignee,  and  in  an 
action  by  him  against  the  sheriff,  it  was  held  that  he  had  no 
right  after  notice  of  the  commission  to  pay  over  any  rent  to 
the  landlord ;  and  Lord  Ellenborongh  said  '^  here  the  sheriff 
has  taken  in  execution  the  goods  of  the  assignee  instead  of 
the  goods  of  the  tenant.  How  then  can  he  have  a  right 
to  retain  out  of  that  fund  which  he  had  no  right  to  take,  or 
how  can  the  landlord  claim  his  rent  out  of  the  hands  of  a 
wrong-doer?"  So  in  Taylor  v.  Lanyon{b)  the  defendant 
was  in  the  double  capacity  of  landlord  and  execution  ere* 
ditor,  and  having,  in  his  latter  capacity,  issued  a  writ  of 
fi.  fa.,  under  which  the  sheriff  levied  and  paid  over  a  year's 
rent  to  the  defendant,  at  a  time  when  the  goods  were  pro- 
tected by  the  insolvent  act  from  the  defendant's  execu- 
tion, it  was  held  the  insolvent's  assignees  might  recover 
back  from  the  defendant  the  year's  rent  so  paid  to  him  by 
the  sheriff.  It  was  argued  in  both  these  cases,  as  it  was 
here,  that  the  landlord  ought  to  have  a  year's  rent  as  he 
had  lost  his  distress.  If  the  goods  had  been  removed 
without  any  colour  of  law,  the  landlord  would  have  lost 
his  distress,  and  this  seizure  has  been  without  any  authority 
of  a  legal  writ.  \Pattes(m  J.  The  landlord  has  a  right  to 
his  year's  rent  be  the  goods  whose  they  may.  The  sheriff 
has  done  the  landlord  all  the  mischief  he  could  have  done 
if  he  had  made  a  valid  levy.]  The  landlord's  right  depends 
upon  the  statute.  [Patteson  J.  The  declaration  does  not 
allege  a  taking  of  the  goods  of  Sarah  WrightJ]  It  does 
not  allege  anything  about  the  property  in  the  goods.  The 
declaration,  therefore,  is  insufficient,  and  no  judgment  can 
be  given  upon  it,  or  if  it  must  be  intended  to  be  sufficient, 
it  was  not  proved.  There  was  nothing  in  the  allegation 
or  in  the  proof  to  shew  any  right  to  take  these  goods  by 
virtue  of  an  execution.     [Patteson  J.  Can  the  defendant 
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himself,  after  in  fact  takiog  these  goods  under  the  ivrit  of 
execution,  say  that  he  did  not  take  them  by  virtue  of  it? 

Lord  Den  MAN  C.  J.    There  is  no  ground  for  a  rule; 
the  declaration  was  sufficient,  and  it  has  been  proved. 

Patteson,  Williams,  and  Wightman,  Js.  concurred. 
G.  Rule  refused. 


li^^^l  Jones  v.  Reynolds. 

May  4th, 

The  following  ThIS  was  an  action  of  assumpsit  for  the  use  and  occu- 

leltere  held  to  .                            ,..,,..,                 ^             .            •     ,        , 

constitute  an  pation  of  an    undivided  third  part  of  certain   uninclosed 

agreement  common  waste  lands  called  Newton  Down,  in  the  parish  of 

a  demise  from  Newton  Nottage,  in  the  city  of  Glamorgan,  and,  after  issue 

Fendant/^    ^  joined  on  non-assumpsit,  turned  into  a  special  case,  the 

On  21st  Fe-  material  statements  of  which  were  as  follows : — 

defendant    '  Before  and  at  the  respective  dates  of  the  instruments  of 

Iff  «I°?!air'  *®  ^^®*  February,  18«5,  and   the  4th  April,   1825,   the 

be  happy  to  plaintiff  Was  seised  of  the  entirety  of  certain  inclosed  lands, 

take  a  lease  of  ^^ j  minerals  under  the  same,  in   the  parish  of   Newton 

your  iron  ore  .... 

at  a  royalty  of  Nottage  in  Glamorganshire;  and  also  of  an  undivided  third 

Imll^^tMte  P^"*^  ^^  certain  uninclosed  common  or  waste  lands  called 


to  work  the       Newton  Down  in  the  same  parish,  and  of  the  ironstone, 

several  veins      ,.  .  «      •         .  «        • 

of  ironstone,     limestone,  and  ore,  and  minerals  under  the  same,  as  tenant 

limestone,  ore,  Jq  common  with  Colonel  Knieht.  who  was  seised  of  the 
and  manga-  *■ 

nese,  in  such     remaining  two-thirds  thereof. 

J^^rtionsS^at      ^"  the  2 1st  February,  1825,  the  defendant  wrote  to  the 

the  average       plaintiff  in  the  following  terms : — 
produce  of 

iron  shall  not  u  i  jhaji  be  happy  to  take  a  lease  of  your  iron  ore  at  Newton  at  a 
exceed  the  •  • »  • 

.  a  erase  ^J^^^y  ®^  ^''  9^^  '**"»  ^^^  ^  ^^^^  «ng»ge  to  woA  the  several  veins  of 
of  the  common  ironstone,  limestone,  ore,  and  manganese  in  such  relative  proportions 
ores  (which  I  as  that  the  average  produce  of  iron  shall  not  exceed  the  usual  average 
believe  to  be     of  the  common  ores  of  South  Wales  (which  I  believe  to  be  about  forty 

c^t)  the^^  P**"  ^®"*-)»  ^*'®  *®''™  *^  ^  ^^'^y  ^®*™  ^"^^  '*'®  ^*^  ^°"®  "***»  ""^  ^^ 
term  to  be  40 

years  from  the  94th  June  next,  and  the  sleeping  rent  150/.  per  annum.  The  relative 
proportion  of  the  iron  ores  in  weight  to  be  worked  together  to  be  atcertained  by  a  com' 
petent  person.'' 

Plaintiff  wrote  to  defendant  in  answer, — "  I  agree  to  the  terms  contained  in  your  let- 
ter.   I  shall  be  ready  to  grant  a  lease  conformable  thereto." 


Reymuldb. 
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sleeping  rent  150iL  per  annum.    The  lease  to  be  voidable  on  the  part  of         1841. 
the  lessee  bj  giving  six  months'  notice,  and  paying  one  year's  rent  as  a       ^^^/^^z 
fine  if  given  within  the  first  two  years,  and  500/.  as  a  fine  if  the  lease  Johbs 

be  determinable  by  lessee  at  any  subsequent  time.  The  relative  pro* 
portion  of  the  iron  ores  in  weight  to  be  worked  together  to  be  ascef 
tained  by  a  competent  person.  (Signed  &c«)    J.  KeynoldtJ' 

The  plaintiff  within  a  few  days  returned  the  following 
answer^  with  a  copy  of  the  preceding  letter : — 

**  I  agree  to  the  terms  contained  in  your  letter  copied  on  the  other 
side,  and  shall  be  ready  to  grant  a  lease  conformable  thereto,  from 
myself  and  all  other  proper  parties  whenever  you  require  me. 

(Signed,  8cc.)    C.  R.  Jmei.** 

After  these  letters  had  passed,  a  doubt  arose  whether 
they  should  be  construed  to  comprehend  the  minerals  of 
the  undivided  third  part  of  the  plaintiff  in  the  common  or 
waste  lands,  whereof  he  was  tenant  in  common  with  Colonel 
Knight,  as  welt  as  the  land  and  minerals  whereof  the  plain- 
tiff was  seised  of  the  entirety ;  and  (in  order  to  clear  up 
that  doubt)  the  defendant,  on  the  4th  of  April,  1825,  signed 
another  instrument,  as  follows,  which  was  written  on  the 
same  paper  with  that  of  the  SIst  February,  1825 : — 

"  Memorandum,  4th  April. — I  propose  to  take  a  lease  of  the  minerals 
above  described,  lying  in  the  lands  of  which  yon  are  joint  proprietor  with 
Colonel  Knightf  on  the  terms  above  mentioned  for  your  exclusive  pro- 
perty. (Signed,  &c.)        J.  lUynolds" 

On  the  same  4th  April,  1825,  the  plaintiff  wrote  on  the 
same  paper  the  following  words: — 

^  I  agree  to  let  Mr.  Reynolds  a  lease  of  my  joint  property  on  the 
same  terms  I  have  granted  him  a  lease  of  my  independent  property, 
commencing  at  the  same  time,  and  paying  the  same  sleeping  rent  and 
the  same  royalty  per  ton.  (Signed,  &c.)       C.  R,  Jonct.*' 

«  J.  Reynolds,  Esq,** 

In  May,  18£5,  the  plaintiff's  attorney  tendered  to  the 
defendant's  attorney  a  lease  of  the  minerals  comprised  in 
the  several  instruments  of  the  21st  February  and  4tb  April, 
but  it  was  rejected,  on  the  ground  that  Colonel  Knight  was 
not  made  a  party  to  it,  and  that  it  did  not  pass  a  separate 
interest  in  any  portion  of  the  common  lands. 

On  the  24th  June,  1827y  the  defendant  determined  his 
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interest  in  the  minerals,  to  which  the  plaintiff  was  entitled 
in  severalty,  having  given  six  months*  notice,  and  having 
paid  rent  up  to  that  time,  for  which  the  defendant  gave  this 
receipt : 

"  Received  of,  &c.  100/.  being  all  the  rent  that  will  be  due  to  me  on 
the  9th  of  June  next,  for  the  iron  mine  under  ray  separate  propertjf  at 
Newton,  under  an  agreement  for  a  lease  thereof." 

On  the  20th  June,  1836,  the  plaintiff  was  served  by  the 
defendant  with  the  following  notice  : 

"  I  hereby  give  you  notice  that  I  shall  quit  and  deliver  up  on  the  24lb 
June,  1837,  all  and  singular  the  mines,  lauds,  and  premises  situate  in 
the  parish  of  Newton  Nottage,  or  elsewhere,  in  the  county  of  Glamor, 
gan,  of  which  I  am,  or  am  deemed  by  law,  to  be  in  the  possession  or 
occupation  as  your  tenant.  (Signed)      J.  ReynottU.'* 

No  offer  has  been  made  by  the  defendant  to  pay  the  fine 
of  500/.,  mentioned  in  the  agreement  of  the  2l8t  Feb,  18^, 
but  the  defendant  has  paid  the  rent  which  accrued  due  up 
to  24th  June,  1837»  the  expiration  of  the  notice  to  quit. 

The  present  action  is  for  the  use  and  occupation  of 
one-third  of  the  lands  and  minerals  at  Newton  Down,  from 
the  24th  June.  1837,  to  the  24th  June,  18S8,  and  the  plain- 
tiff seeks  to  recover  as  damages  150/.,  being  one  year's 
rent  mentioned  in  the  writing  of  the  21st  February,  1825. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  in  this  action,  judgment  is  to  be  entered 
for  him  for  150/.  damages,  besides  costs  ;  but  if  the  Court 
shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover, judgment  is  to  be  entered  for  the  defendant. 

The  points  marked  for  argument  by  the  plaintiff  were, 
1st.  That  the  agreement  of  the  4th  April,  1825,  (incorpo- 
rated with  that  of  the  21st  February)  amounts  to  an  actual 
demise.  2dly.  That,  at  all  events,  the  tenant  holding  under 
that  agreement,  could  not  determine  his  tenancy  after  the 
expiration  of  the  first  two  years  without  the  payment  of 
500/.  as  a  fine  or  penalty. 

For  the  defendant,  that  the  instrument  dated  the  4th 
April,  1825,  coupled  with  that  dated  21st  February,  consti- 
tute at  most  merely  an  agreement  for  a  lease,  and  that  if 
any  relation  of  landlord  and  tenant  ever  existed  between  the 
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parties  it  was  merely  that  of  a  tenancy  from  year  to  year,        1841. 
which  was  determined  by  notice  to  quit,  so  as  to  preclude 
the  further  demand  for  constructive  use  and  occupation 
made  in  this  action." 

Chilton  for  the  plaintiff.  The  question  in  this  case  was 
decided  between  the  same  parties  in  Jones  v.  Reynolds  {a), 
where  the  Court  said  that  the  right  to  take  the  minerals 
was  '^  expressly  demised."  The  letters  and  indorsements 
contain  all  the  essential  ingredients  of  a  lease,  viz.  the  com- 
mencement of  the  term,  the  duration  of  it,  the  rent  to  be 
paid,  and  the  conditions  to  be  observed.  The  cases  on  the 
construction  of  these  instruments  are  conflicting ;  but  the 
general  principle  to  be  extracted  from  them  is,  that  if  the 
instrument  contains  words  of  present  demise,  a  stipulation 
for  a  future  lease  to  be  granted  will  not  prevent  its  opera- 
tion as  an  actual  demise.  The  cases  are  collected  in  Bac. 
Abr.  (Lieases)  K.  Then,  are  there  words  of  present  de- 
mise here  ?  In  Maldon*s  case  (6),  which  has  been  fre- 
quently recognised,  a  parol  agreement  in  these  words, 
"  You  shall  have  a  lease  of  my  lauds  &c.  for  21  years, 
paying  therefore  lOs.  per  annum ;  make  a  lease  in  writing 
and  I  will  seal  it,'*  was  held  to  be  a  good  parol  lease. 
That  case  is  not  distinguishable  from  the  present.  So,  in 
Baxter  v.  Browne  (r),  an  agreement  by  two  persons  ^'  with 
all  convenient  speed  to  grant  a  lease,  &c.  and  they  did 
thereby  set  and  let,'*  was  held  to  be  a  lease  in  presenti  with 
an  agreement  for  a  more  formal  lease  in  futuro.  Poole  v. 
Bentley  {d),  Pinero  v.  Judson  (e),  and  Warman  v.  Faith- 
ful{f)9  are  to  the  same  effect. 

Here,  a  future  lease  is  to  be  granted  **  if  required."  The 
agreement  for  a  lease  left  nothing  unascertained  in  the 
terms  of  the  actual  demise,  as  in  Doe  d.  Pearson  v.  Ries  (g) 

(a)  4  A.  &  E.  805;  S.  C.  6  N.  (d)  12  Enst,  168. 

&  M.  44 1.  (e)  6  Bin^h.  206. 

(6)  Cro.  EHz.  8S.  (/)  3  N.  &  M.  13f.  ^ 

(c)  2  W.  Bl.  973.  (g)  8  Dingh.  178. 

VOL.  I. — G.  D.  F 
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1841.  and  Doe  d.  Phillips  v.  Benjamin  {a).  In  Chapman  v. 
Bhick  (6)|  which  is  an  authority  for  the  plaintiff  on  the 
construction  to  be  put  on  the  words  of  this  agreement,  the 
Court  held  that  the  subsequent  conduct  of  the  parties  was 
admissible  to  shew  their  intention  at  the  time  of  making  the 
contract.  Here  the  defendant  has  occupied  the  demised 
land  for  fourteen  years,  and  has  paid  rent. 

Sir  W.  W.  Folleit  contr^.  The  defendant,  during  the  time 
in  question,  has  had  no  actual  occupation,  nor  has  he  taken 
any  minerals :  this  action  is  brought  for  the  sleeping  rent. 
The  plaintiff  cannot  recover,  unless  there  was  an  actual 
demise.  The  agreement  was  treated  by  him  as  executory 
only ;  he  afterwards  tendered  a  lease.  The  Court  will  look 
at  the  instruments  themselves.  In  the  first  letter  dated  the 
21st  February  the  relative  proportion  of  the  ores  to  be 
worked  together  was  left  unascertained.  That  was  a  ma- 
terial defect.  In  Doe  d.  Morgan  v.  Bissell  (c),  which  is  a 
leading  case,  though  words  of  present  demise  were  used, 
the  Court  held  the  agreement  executory  only,  because  it 
could  not  be  the  intention  of  the  parties  that  it  should 
operate  as  a  lease,  if  the  terms  on  which  the  tenant  should 
bold  were  not  previously  ascertained ;  "  we  must  there* 
fore  presume  that  they  meant  to  have  a  further  lease,  and 
then,  according  to  the  doctrine  of  the  modem  cases,  no 
present  interest  is  conveyed  under  this  instrument,"  per 
Mansfield  C.  J.  It  is  difficult  to  reconcile  all  the  cases. 
Some  have  proceeded  on  the  distinction  that  there  are  both 
words  of  actual  demise,  and  an  agreement  for  a  future 
lease;  but,  as  a  general  rule,  if  it  appears  on  the  face  of  the 
instrument  that  the  one  party  intended  to  be  bound  as 
lessor,  and  the  other  as  lessee,  and  there  are  words  of  pre- 
sent demise  and  the  terms  are  stated,  the  Court  will  construe 
it  as  a  lease.    In  Baxter  v.  Browne  {d)  and  Poole  v.  Beni* 

(a)  9  A.  &  £.  644 ;  5.  C.  1  P.  &  (c)  3  Taunt.  65. 

D.  4jt0.  (d)  2  W.  Bl.  973. 

(6)  5  Scott,  515. 
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leyifl)  there  were  both  terms  of  actual  demise,  and  an 
agr^ment  for  a  lease ;  that  distinetion  will  reconcile  many 
of  the  authorities.  Maldon^s  case  was  before  the  Statute 
of  Frauds.  In  the  present  agreement  the  words  are  en- 
tirelj  prospective.  The  defendant  "  proposes  to  take  a 
lease^'*  and  the  plaintiff  agrees  *'  to  let  a  leafe/'  on  the  same 
terms  as  for  his  exclusive  property,  but  neither  the  premises 
nor  the  terms  nor  the  particular  minerals  are  de6ned.  It 
is  contended  that  the  plaintiff  may  recover  in  this  action  for 
use  and  occupation  of  the  joint  property  as  in  Jones  v.  Rey^ 
wolds  {b).  He  recovered  in  the  same  form  of  action  for  the 
property  mentioned  in  the  letter  of  the  ^Ist  February  and 
the  replyi  which  were  considered  an  actual  demise.  [Pat" 
ieson  J.  There  the  jury  found  that  the  defendant  had  occu- 
pied the  land  demised,  and  the  Court  would  not  disturb  the 
verdict]  The  jury  merely  found  that  an  interest  vested  in 
the  defendant  by  the  agreement,  upon  which  an  action  of 
use  and  occupatioa  could  be  grounded,  and  the  Court 
thought  that  a  permission  to  dig  ore,  if  actually  demised 
and  **  actually  exercised/'  might  be  a  hereditament.  But 
there  is  no  such  finding  in  the  present  case,  nor  any  actual 
exerciaei  and  that  decision,  therefore,  is  not  an  authority  for 
the  present  action.  The  defendant  has  not  occupied,  and 
the  agreement  vested  in  him  no  right  to  the  possession, 
until  a  lease  was  executed :  Bukntll  v.  Hood  (c),  Braskier 
V.  JackiOH  {dy  In  Chapman  v.  Towner  {e),  where  there 
was  an  agreement  to  let  and  to  take  for  21  years,  and  an 
occupation  and  payment  of  rent,  the  Court  held  that  the 
agreement  was  not  an  actual  demise,  and  that  the  defendant 
was  only  tenant  from  year  to  year. 
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Chilton  in  reply.  Occupation  is  not  necessary  to  make 
the  defendant  liable  in  this  action,  if  there  was  an  actual 
demise,  and  Chapman  v.  Bluck{f)  is  a  decisive  authority  that 


(a)  12  East,  ]G8. 
(ft)4A.&£.  805;  S.C.  6  N. 
&M.  441. 

(c)  5M.&VV.  104. 


(d)  6  M.  &  W.  549. 

(e)  6  M.  &  W.  100. 

(/)  oScoit,  Sir. 
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1841.  there  was.  The  doctrine  laid  down  in  Doe  d.  Morgan  v. 
Bissell(a)  no  longer  prevails.  In  ordinary  language  **  a 
lease  doth  properly  signify  a  demise  or  letting  of  lands, 
rent,  common,  or  any  hereditament  (&)."  No  precise  form 
is  necessary.  In  Chapman  v.  Towner  (c)  the  agreement  did 
not  state  the  terms  of  the  demise ;  and  in  Brashier  v.  Jack- 
son {d)  there  were  no  words  of  present  demise.  It  is  diffi- 
cult to  reconcile  Bicknell  v.  Hood  (e)  with  the  other  cases. 

Lord  Denman  C.  J. — I  feel  no  doubt  on  the  question. 
The  letter  of  the  defendant  offering  to  take  a  lease  on  terms, 
and  the  reply  agreeing  to  the  terms  contained  in  that  letter, 
do  not  amount  to  a  present  demise.  The  case  steers  clear 
of  the  difficulties  to  be  found  in  the  former  cases;  the 
terms  of  the  agreement  are  only  in  futuro.  Much  remained 
to  be  done  before  either  party  could  call  this  a  lease.  In 
the  first  letter  the  defendant  offers  to  take  a  lease  and  to 
work  the  several  veins  of  ironstone  and  other  minerals,  in 
relative  proportions  not  exceeding  the  usual  average  in 
South  Wales,  vfhichhe believes  to  be  about  AO  per  cent ;  and 
the  relative  proportions  are  to  be  ascertained  by  a  compe- 
tent person.  Until  that  ascertainment  was  made  to  the 
satisfaction  of  both  parties,  no  terms  existed  on  which  the 
defendant  could  work  the  veins.  The  acceptance  by  the 
plaintiff  is  of  the  terms  proposed,  which  were  left  indefinite. 
The  agreement  was  quite  insufficient  to  warrant  any  entry 
by  the  defendant  as  on  an  actual  demise;  nor  would  it,  iu 
my  opinion,  support  an  application  to  a  Court  of  equity  for 
a  specific  performance.  This  decision  leaves  the  cases 
untouched.     It  is  clear  that  there  was  no  actual  demise. 

Patteson  J. — The  cases  on  this  subject  might  perhaps 
be  reconciled  if  they  were  carefully  considered  ;  but  I  can- 
not pretend  to  do  it,  nor  is  it  necessary  in  this  case.     It  is 

(a)  3  Taunt  65.  ((/)  6  M.  &  VV.  509. 

(6)  Sh«pp.  Touchst.  c.  14.  \t)  5  M.  &  W.  104. 

(c)  aM.&w.ioo. 
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quite  clear  Ihat  the  words  used  by  these  parties  amount 
to  an  agreement  only.    In  all  the  cases  where  such  instru- 
ments have  been  construed  as  a  lease,  there  were  either 
words  of  present  demise,  or  both  the  parties  contemplated 
that  possession  should  be  taken,  and  the  relation  of  landlord 
and  tenant  should  commence  before  the  final  lease  was  exe- 
cuted :  but  neither  occurred  here.     The  defendant's  letter 
was  written  on  the  21st  February ,  and  the  term  of  forty 
years  was  not  to  commence  until  the  24th  June,  and  no 
agreement  was  made  as  to  the  possession  in  the  interval. 
Then  follows  a  proviso  for  making  void  the  lease  to  be 
granted,  on  notice,  and  for  ascertaining  the  relative  propor- 
tion of  the  ores  by  a  competent  person.     In  fact,  the  terms 
were  not  then  stated ;  something  remained  to  be  done.     In 
Pinero  v.  Judson  (a)  and  Chapman  v.  Bluck  (b)  the  lease 
was  to  commence  from  a  day  then  past. 
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Williams  J. — It  is  unnecessary  to  examine  the  cases  in 
detail,  but  this  principle  would  probably  be  extracted  from 
them  all,  that  unless  there  is  something  on  the  face  of  the 
instrument  to  shew  an  intention  in  the  parties  to  give  pos- 
session, and  to  create  the  immediate  relation  of  landlord  and 
tenant,  it  is  an  agreement  only  and  not  an  actual  demise. 
In  the  letter  of  the  21st  February^  instead  of  that  immediate 
relation,  everything  is  prospective — the  time  and  the  ascer- 
tainment of  the  time.  There  is  nothing  like  a  present 
demise. 

WiGHTMAN  J. — I  agree  that  a  stipulation  for  a  future 
lease  will  not  convert  an  actual  demise  into  an  agreement 
merely ;  the  future  lease  being  referred  to  sometimes  as  to 
a  more  formal  instrument  only.  In  Doe  d.  Morgan  v.  Bis' 
seU{c)  Mr.  Justice  Lawrence  said,  ''  Where  there  is  an 
instrument  by  which  it  appears  that  one  party  is  to  give 
possession  and  the  other  to  take  it,  that  is  a  lease,  unless  it 
can  be  collected  from  the  instrument  itself  that  it  is  an 


(<i)  6  Bing.  200. 


(b)  5Scolt,  515. 


(f)  3  Taunt.  07. 
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agreement  only  for  a  lease  to  be  afterwards  made.*'  In  this 
case  there  are  no  words  of  immediate  demise  or  giving  im- 
mediate right  of  possession.  The  agreement  is  for  a  lease  for 
forty  years  from  the  24th  June  then  next,  and  the  mode  of 
working  is  to  be  ascertained  before  the  terms  are  complete. 
The  case  falls  within  the  distinction  in  Doe  d.  Morgan  v. 
Bis$eU(a).  In  John  v.  Jenkins  (b),  where  there  was  a  sub- 
sisting tenancy  and  a  written  agreement  to  let  the  farm  to 
the  tenant  on  different  terms,  the  amount  of  the  rent  to  be 
settled  by  valuation  and  sureties  for  it  to  be  found,  it  was 
held  that  though  the  agreement  contained  words  of  present 
demise,  yet  as  the  rent  was  not  settled  and  the  sureties  not 
found,  the  agreement  did  not  operate  as  a  lease. 


(a)  3  Taunt.  65. 


Judgment  for  defendant. 

(6)  8  Taunt.  65. 


Thundavy 
May  6th. 
A  lessee  for 
lyears  of  a 
copyholder 
may  maintain 
ejectment, 
tnoagh  there 
be  no  custom 
in  the  manor 
to  lease,  and 
no  licence  has 
been  obtained 
from  the  lord, 
such  lease  be- 
ing good  be- 
tween the  par- 
ties to  it,  and 
void  only  as 
against  the 
lord. 


Dob  on  the  several  demises  of  Tressidder  and  others 
V.  Tressidder. 

Ejectment.  At  the  trial  before  Wightman  J.,  at  the 
last  assizes  for  the  county  of  Cornwall,  it  appeared  that  the 
land  sought  to  be  recovered  was  copyhold  of  the  manor  of 
Helston,  in  Kirrier,  in  the  county  of  Cornwall.  The  pre- 
mises had  been  conveyed  by  way  of  mortgage  to  John  Bor- 
lase,  and  he  had  been  duly  admitted.  On  the  part  of  the 
lessors  of  the  plaintiff,  title  was  made  under  a  lease  from 
Borlase,  from  six  years  to  six  years,  if  certain  persons  named 
should  so  long  live.  It  was  objected,  on  the  part  of  the 
defendant,  that  without  the  licence  of  the  lord,  or  a  special 
custom,  a  copyholder  could  not  make  a  lease  of  his  tene- 
ment for  a  longer  period  than  a  year ;  that  no  licence  or 
special  custom  was  proved ;  and  that  the  attempt  to  make 
such  a  lease  was  a  forfeiture,  and  therefore  conferred  no 
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title  on  the  intended  lessee.     The  learned  judge  directed  a      ^  ^^ 
verdict  for  the  plaintiff^  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict. 

M.  Smith  moved  accordingly  (a).  A  lease  of  a  copyhold 
tenement  beyond  the  term  of  a  year,  except  by  a  special 
custom,  is  a  forfeiture,  which  may  however  be  obviated  by 
the  lord's  licence,  operating  as  a  dispensation  of  a  forfeiture. 
There  is  some  conflict  among  the  authorities  as  to  the  effect 
of  such  a  lease,  in  conferring  upon  the  lessee  of  the  copy- 
holder aright  to  maintain  an  ejectment;  but  the  preponder- 
ance of  authority  is  in  favour  of  the  proposition,  that  not 
only  can  the  lord  take  advantage  of  such  a  forfeiture,  but  that 
no  title  passes  to  the  lessee,  the  lord  being  in  without  any 
presentment  by  the  homage.  It  was  held  in  East  v.  Hard" 
ing  (Jb),  that  the  mere  making  of  a  lease  was  a  forfeiture, 
though  to  commence  at  a  future  day,  and  though  the  lessee 
had  not  entered.  It  was  ^'  adjudged,"  in  Page  v.  Smith  (c), 
"  that  when  a  copyhold  is  forfeited,  the  lord  may  grant  it 
without  a  seizure,  for  the  forfeiture  is  a  determination  of 
the  will  of  the  party,  and  the  lord  is  in  as  of  his  reversion.'' 
It  is  also  laid  down  by  Tracey  J.,  B.  N.  P.  107,  that  in  the 
case  of  a  forfeiture  a  presentment  need  not  be  proved.  In 
Jackson  v,  Neal{d)f  it  was  expressly  held  that  ejectment 
would  not  lie  on  such  a  lease.  This  position  is  also  sup- 
ported by  the  cases  of  Wells  v.  Partridge  {e\  Erish  v. 
Rives  ( f).  Petty  v.  Evans  (g).  In  Goodwin  v.  Longhurst  (A) 
it  certainly  appears  to  have  been  said  by  the  Court,  that  a 
lease  by  a  copyholder  is  good  between  the  parties,  though 
bad  against  the  lord,  but  that  was  merely  a  dictum,  for  the 
decision  of  the  Court  was,  that  the  lease  was  well  made, 

(fl)  On  Tuesday,  April  20,  be-  (/)  Cro.  Eliz.,  5th  point,  717, 

fore  Lord  Denman  C.  J.,  Fattaon^  where  it  was  doubted  whether  it  lay, 

WUtiams  and  Wighiman  Js.  even  if  the  lease  were  made  accord- 

{b)  Cro.  Eltz.  498.  ing  to  the  custom  of  the  manor. 

(c)  S  Salk.  99.  (g)  Q  Brownlow,  40. 

(d)  Cro.  Eliz.  S95.  (A)  Cro.  Eliz.  535. 

(e)  Cro.  Eliz.  469. 


72 


1841. 


CASES  IN  THE  QU££N  8  BENCH, 

according  to  the  lord's  licence.  There  is  certainly  a  reso- 
lution reported  in  Dowmngham*8  case  (a),  which  is  in  direct 
opposition  to  the  present  argument.  The  text  books  how- 
ever seem  to  be  the  other  way.  In  Adams  on  Ejectment(ft) 
it  is  laid  down,  that ''  when  the  lessor  of  the  plaintiff  is  the 
lessee  for  years  of  a  copyholder,  he  must,  after  proving  his 
lessor's  title,  shew  either  a  special  custom  in  the  manor, 
allowing  the  copyholder  to  make  leases  for  years,  or  that 
the  licence  of  the  lord  was  obtained  before  the  lease  was 
granted.'* 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. — There  is  certainly  some  conflict  in  the  authorities 
on  the  point  in  this  case,  but  we  are  of  opinion  that  the 
case  in  OwetCs  Reports  (c),  referred  to  on  the  motion, 
which  is  exactly  in  point,  is  good  law.  It  was  there  re- 
solved, **  That  if  a  copyholder  made  a  lease  for  years,  which 
is  not  according  to  the  custom*  of  the  manor,  yet  his  lease 
is  good,  so  that  the  lessee  may  maintain  an  ejectione  firms, 
for  between  the  lessor  and  lessee,  and  all  others,  except  the 
lord  of  the  manor,  the  lease  is  good,  and  so  hath  it  been 
several  times  adjudged  in  this  Court." 

G.  Rule  refused. 


(a)  Owen,  17. 

(6)  Sd  ed.,  309,  citing  Co.  Copy. 
§  51,  53 ;  Watkins  on  Copyholds, 


30;  which  however  do  not  appear 
to  support  the  proposition, 
(c)  Doaninghan^'i  case. 


Apnl  asi. 

The  compre- 
hensiveness of 
the  general 
issue  by  sta- 
tute is  not  af- 
fected by  the 
new  rules  of 
pleading. 


Ross  v.  Clifton  and  another. 

rrARREN  obtained  a  rule  to  shew  cause  why  he  should 
not  be  allowed  to  add  the  words  **  by  statute"  to  the  general 
issue  pleaded  in  this  case,  for  the  purpose  of  giving  evi- 
dence under  it  of  certain  matters  of  defence  under  the 
Building  Act,  14  Geo.  3,  c.  78. 


Ross 

V. 
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This  was  an  action  on  the  case  by  a  reversioner  for  an         i84i. 
injury  to  his  messuage  &c. 

The  first  count  of  the  declaration  stated  that  at  the  time 
when  &c.  a  dwelling-house  of  which  the  plaintiff  was  rever-  Clifton. 
sioner,  was  in  the  possession  of  one  J.  T,  as  tenant  to  the 
plaintiff,  and  complained  that  the  defendants  had  wrong- 
fully,  by  bricks  and  other  building  materials,  obstructed  a 
drain,  which  the  plaintiff  had  a  right  to  use,  running  from 
his  house  to  the  common  sewer. 

The  second  count  complained  that  the  defendants  by 
laying  bricks  and  other  building  materials  on  a  wall  of  the 
house  had  prevented  the  rain  from  being  carried  off,  as  of 
right  it  ought,  from  the  top  of  the  house  into  a  certaiu 
watercourse. 

In  addition  to  the  plea  of  not  guilty  to  the  whole  declara- 
tion, the  defendants  had  pleaded  specially  to  the  first  count, 
I.  a  traverse  of  the  tenancy  to  the  plaintiff  and  of  the  plain- 
tiff's reversion.  2.  The  same  plea  to  the  second  count. 
3.  To  the  first  count  a  traverse  of  the  right  to  use  the  drain 
as  alleged.  4.  To  the  second  count  a  traverse  of  the  right 
for  the  rain  to  be  carried  off  as  alleged;  and  5.  A  traverse 
that  the  wall  was  part  and  parcel  of  the  plaintiff's  house. 

Shee  Serjt.  and  M.  Chambers  now  shewed  cause  (a).  The 
defendant  ought  not  to  be  allowed  to  plead  the  general 
issue  ''  by  statute"  and  also  his  special  pleas.  The  matters 
of  defence  contained  in  his  special  pleas  would  be  admis- 
sible in  evidence  under  not  guilty  "  by  statute,'*  for  the  new 
rules  have  not  affected  such  a  plea,  which  is  exempted  from 
their  operation  by  the  proviso  in  4  &  5  WillA^  c.  4£,  s.  1 : 
Heale  v.  M'Ketizie  (6),  Fislier  v.  Thames  Junction  Railway 
Company  (c),  Haine  v.  Davey{d),  and  Legge  v.  Boyd  {e); 

(a)  Before  Lord  Denman  C.  J.  ((/)  4  A.  &  £.  892 ;  S.  C.  6  N. 

Pattaon,  Williamt,  and  Coleridge  &  M.  356. 

Js.  (c)  9  Dowl.  P.C.  39;  S.  C.  19 

(6)  1  C.  M.  &  R.  6 1.  Law  Journ.  N.  S.  (C.  P.)  19. 

(f)  5  Dowl.  P.  C.  773. 
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the  last  of  which  cases  shews  that  the  Court,  in  their  discre- 
tion under  the  statute  of  jlnTiei  would  not  allow  these  special 
pleas  to  stand  together  with  not  guilty  **  by  statute."  There 
may  be  defences,  as  in  Wells  v.  Ody  (a),  which  would  not 
be  evidence  under  the  statutable  not  guilty,  but  no  such 
defence  is  set  up  in  the  present  case. 

Warren  contrsl.  Special  pleas,  containing  defences  ad- 
missible under  the  statutable  general  issue,  are  by  no 
means  unusual:  Twigg  v.  Potts {b),  and  Hooker  v.  Nye{c). 
Tindal  C.  J.,  in  Legge  v.  Boyd{d),  appears  to  have  doubted 
whether  the  cases  relied  upon  in  opposition  to  this  rule 
had  been  properly  decided.  The  general  issue  by  statute 
is  a  compound  plea,  comprehending  defences  admissible 
under  the  general  issue  at  common  law,  and  also  the  spe- 
cial defences  admissible  by  virtue  of  the  statute  only.  The 
proviso  in  4  8c  5  Will,  c.  42,  s.  1,  saves  only  the  statutable 
branch  of  such  a  plea,  and  the  common-law  branch  of  it  is 
contracted,  in  common  with  the  general  issue  in  ordinary 
cases,  by  the  new  rules.  The  common-law  branch,  there- 
fore, of  the  plea  in  question  having  been  so  contracted,  the 
whole  plea  is  less  compendious  than  it  was,  and  would  not 
put  in  issue,  as  formerly,  many  allegations,  (as  of  property 
and  other  matters,)  contained  in  the  declaration.  The  spe- 
cial pleas  in  the  present  case  traverse  such  allegations  in 
the  declaration  as  would  neither  be  put  in  issue  by  the 
ordinary  plea  of  not  guilty,  contracted  as  it  has  been  by  the 
new  rules,  nor  would  be  avoided  by  any  of  the  special 
matters  of  defence  under  the  Building  Act.  They  are 
therefore  pleas  which  contain  no  defences  already  included 
in  the  statutable  general  issue,  and  should  be  allowed ;  and 
it  may  turn  out  that  the  defendants  will  not  succeed  in 
bringing  this  case  within  the  Building  Act,  in  which  event 
the  special  pleas  may  be  of  vital  importance  to  them. 

(a)  1  M.  &  W.  452.  (d)  9  Dowl.  P.  C.  39;  5.  C.  19 

(6)  1  C,  M.  &  R.  89.  Law  Joum.  N.  S.  (C.  P.)  19. 

(0  1  C,  M.  &  R.  258. 
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Lord  Dbnman  C.J. — It  is  desirable  that  there  should 
be  a  uniform  rule  upon  this  point  in  all  the  Courts. 

Cur.  adv.  vuU. 

The  following  judgment  of  the  Court,  after  conference 
with  the  judges  of  the  Common  Pleas  and  Exchequer,  was 
delivered  at  the  sittings  in  banc  after  this  term  (May  10)  by 

Liord  Denman  C.  J. — This  was  an  action  on  the  case 
for  au  injury  to  the  reversionary  interest  of  the  plaintiff. 
The  defendant  has  pleaded  not  guilty,  and  three  other  pleas 
traversing  the  material  allegations  in  the  introductory  part 
of  the  declaration.  He  now  seeks  to  add  to  the  plea  of 
not  guilty  the  words  ''  by  statute  "  in  the  margin,  with  the 
view  of  setting  up  a  defence  under  the  Building  Act,  which 
has  a  clause  enabling  the  defendant  to  do  so  under  the 
general  issue,  and  he  seeks  also  to  retain  his  other  pleas. 

The  plaintiff  opposes  this,  on  the  ground  that  not  guilty 
"  by  statute"  of  itself  puts  in  issue  all  the  allegations  in  the 
declaration.  An  ingenious  and  very  plausible  argument  was 
urged  for  the  defendant,  founded  on  a  supposed  double 
effect  of  the  general  issue,  the  one  at  common  law,  by  which 
it  puts  in  issue  all  the  allegations  of  the  declaration,  the 
other  by  statute,  which  enabled  the  defendant  to  give  his 
special  defence  in  evidence  under  it,  and  it  was  contended 
that  the  proviso  in  3  &  4  Will.  4,  c.  42,  s.  1,  preserved  only 
the  latter  effect,  and  that  the  new  rules  had  destroyed  the 
former. 

The  contrary  was  held  by  the  Court  of  Exchequer  in  the 
case  of  Usher  v.  Thames  Junction  Railway  Company  (a), 
which  was  an  action  by  a  reversioner,  and  is  directly  in 
point.  The  same  language  was  held  by  that  Court  in  other 
cases.  In  conformity  with  that  decision  we  think  ourselves 
bound  to  hold  that  the  plea  of  the  general  issue,  wherever 
the  provisions  of  any  act  of  parliament  apply  to  it,  is  wholly 

(fl)  5  Dowl.  P.O.  778. 
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1841.        unaffected  by  the  new  rules,  and  must  have  the  same  opera- 
tion as  it  had  before  they  were  made. 

This  rule  may  be  made  absolute  for  the  insertion  of  the 
words  '*  by  statute"  in  the  margin  of  the  plea  upon  payment 
of  costs,  and  striking  out  all  the  pleas  excepting  that  of  not 
guilty. 

Rule  absolute,  on  the  Defendant  electing 
to  strike  out  his  special  pleas. 

fVarretif  in  the  Trinity  term  following,  having  declined  to 
avail  himself  of  the  rule  on  the  above  terms,  obtained  a  rule 
nisi  for  adding  to  the  pleas,  as  they  originally  stood,  three 
special  pleas,  containing  his  defences  under  the  Building  Act, 
which  rule,  after  cause  shewn  by  Shee  Serjt.  and  Af.  Cham-' 
ber$,  was  made  absolute  in  the  same  term  (a). 

(a)  In  Bartholomew  v.  Carter  the  they  had  authority  to  require  tho 
Court  of  C.  P.,  ou  the  last  day  of  words  **  by  statute**  to  be  anuezed 
Trinity  term  1841,  decided  that      to  the  statutable  general  issue. 

D. 


The  Queen  v.  The  Bristol  Dock  Company. 

By  43  Geo.  3,   ON  appeal  to  the   Bristol  Quarter  Sessions  for  April, 

c.  clx.  (an  , 

act  for  im-        1839,  against  a  rate,  made  the  8th  November,  1838,  for 

proving  the 

port  of  Bristol)*  a  dock  company  was  formed,  with  power  to  convert  a  portion  of  a 

navigable  river  within  the  city  into  a  floating  harbour,  and  to  make  a  new  course  for 

the  nver,  and  a  bason  to  form  a  passage  from  the  new  course  into  the  floating  harbour, 

and  to  execute  divers  other  works.    The  port  is  entered  in  the  Bristol  Channel,  and 

nearly  thirty  miles  from  the  parish  in  which  the  bason  is  situate. 

By  sect.  74  certain  dues  were  payable  to  the  Company  for  every  ship  entering  the 
port,  which  dues,  after  defraying  the  expenses  of  repairing  the  bason  and  other  works, 
were  to  be  divided  among  the  shareholders  of  the  Company. 

By  sect.  64,  reciting  that  the  lands  which  the  Company  were  authorised  to  take  for 
the  execution  of  the  above  works,  would,  during  the  time  the  said  intended  works  were 
carrying  on,  and  for  many  years  afterwards,  be  rendered  unproductive  and  be  incapable 
of  being  rated  in  aid  of  the  land  and  parochial  taxes,  the  Company  were  made  charge- 
able from  the  time  of  their  taking  possession  of  such  lands,  with  all  such  land  and 
parochial  taxes  as  tlie  same  lands  were  then  or  mi^ht  thereafter  be  subject  to. 

Held,  that  no  portion  of  the  dues  payable  by  ships  on  entering  the  port  was  a  profit 
arising  from  the  bason,  and  that  liie  bason  was  rateable  to  the  relief  of  the  poor  as  ordi- 
nary land,  and  not  in  respect  uf  such  dues. 
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the  relief  of  the  poor  of  the  parish  of  Clifton,  whereby  the         i84i. 
Bristol  Dock  Company  were  assessed^  as  occupiers,  for    .^.    /"^ 
Cumberland  bason,  entrances  thereto,  quay  walls,  wharfs,  v. 

locks,  and  dock  gates,  at  a  rental  of  1350/.,  in  the  sum  of       ^d<kk™^ 
54/.,  it  was  agreed  that  the  Company  should  be  taken  to    .Compaky. 
have  rateable  property  in  the  said  parish  to  the  amount  of 
300/.,  and  that  the  rate  should  be  reduced  from  64/.  to 
15/.,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench 
upon  a  case. 

The  case  was  stated  for  the  purpose  of  raising  the  ques- 
tion whether  the  Dock  Company  were  rateable,  as  above 
mentioned,  in  respect  of  certain  tolls  payable  to  them  by 
vessels  entering  the  port  of  Bristol,  and  was  to  the  follow- 
ing effect : 

By  43  Geo.  3,  c.  cxl.  s.  1 ,  reciting  that  vessels  lying  at 
the  quays  in  the  port  of  Bristol  were,  by  the  reflux  of  the 
tide,  left  dry  twice  in  every  twenty-four  hours,  whereby 
favourable  winds  were  often  lost,  and  vessels  lying  in  the 
port  could  not  be  removed  out  of  danger  in  case  of  fire ; 
and  in  case  of  fire  among  the  houses  in  the  city  of  Bristol, 
great  loss  might  be  experienced  from  want  of  water;  and 
that  these  inconveniences  might  be  remedied  by  cutting  a 
new  course  for  the  river  Avon,  on  the  Somersetshire  side, 
in  the  line  and  in  the  manner  therein  described,  by  erecting 
two  dams  across  the  old  course  of  the  Avon,  with  a  lock  in 
positions  therein  mentioned  in  Somerset  and  Bristol,  and 
by  making  an  entrance  bason  (the  bason  above  mentioned 
as  Cumberland  bason)  and  locks  in  Rowuham  meads,  in 
the  parish  of  Clifton,  and  an  entrance  bason  (hereinafter 
called  Bathurst  bason)  and  locks  at  Trim  Mills,  between 
the  then  present  and  intended  course  of  the  Avon,  and  also 
by  executing  divers  other  works  therein  described;  and 
reciting  that  £50,000/.  had  been  subscribed  as  a  joint  stock; 
a  company  of  proprietors  of  the  works  thereby  authorised 
was  constituted,  to  be  called  "  The  Bristol  Dock  Com* 
pany.** 

By  sect.  20,  the  sum  of  250,000/.,  so  subscribed,  was 
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1841.        declared  to  be  insufficient,  and  the  Company  were  enabled 

J^^^      to  borrow  60,000/. 

The  Queen         _  ,      _  .     i  , 

V.  By  sect  SO,  the  Company  were  required  to  cut  the  new 

D  cK^^^   course  for  tlie  river,  and  to  make  the  dams  and  basons 

Company,     above  mentioned »  so  as  to  dam  up  a  certain  portion  of  the 

old  course  of  the  river  running  through  the  city  of  Bristol, 

and  convert  it  into  a  floating  harbour,  from  which    the 

spring  tides  should  be  excluded,  and  made  to  flow  through 

the  new  course  of  the  river,  and  by  means  of  the  said  two 

basons  to  afford  a  passage  for  shipping  from  the  said  new 

course  to  the  floating  harbour. 

They  were  also,  by  various  other  sections,  required  to 
make  various  other  works,  such  as  cuts,  drains,  locks, 
bridges,  and  a  towing  path,  in  other  parts  of  the  port  and 
in  other  parishes. 

By  sect.  39,  they  were  required  to  deepen  the  beds  of 
the  rivers  Avon  and  Froome  in  such  parts  thereof  as  might 
be  necessary  for  the  accommodation  of  the  trade  of  the 
port  of  Bristol. 

By  sect  64,  after  reciting  that  by  the  making  and  using 
the  entrance  bason,  new  course  of  the  river,  and  other 
works,  certain  lands  in  Clifian,  Bedminster,  Brislington, 
Keynsham,  St  Philip,  and  St  George,  which  at  that  time 
were  rated  to  and  paid  the  land  and  parochial  taxes  in  the 
same  parishes,  would,  during  the  time  the  said  intended 
works  and  alterations  were  carrying  on,  and  for  many  years 
after,  be  rendered  unproductive  and  incapable  of  being 
rated  in  aid  of  the  said  land  and  parochial  taxes,  by  which 
means  a  greater  burthen  must  be  laid  on  other  lands  in  the 
same  parishes,  it  was  enacted  that  the  appellants  should 
become  chargeable  from  the  time  of  their  entering  into  and 
taking  possession  of  such  lands,  tenements,  hereditaments, 
and  premises,  with  all  such  land  and  parochial  taxes  as  the 
same  lands  and  premises  then  were  or  might  thereafter  be 
subject  to,  and  that  the  fund  of  the  Company  should  be- 
come liable  to  pay  such  land  and  parochial  taxes  then 
charged,  or  thereafter  to  be  chained,  on  the  same  land  and 
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premises  daring  the  execution  of  the  works,  and  for  ever         ^8^- 
thereafter.  ThTJ^EN 

By  sect.  74  it  was  enacted,  that  from  the  expiration  of  v. 

twdvt  calendar  mofUhs  after  the  works  thereby  authorised  ^Dock^^^ 
should  have  been  begun,  there  should  be  payable  and  paid  Company. 
to  the  Company,  for  every  ship  or  vessel  entering  into  the 
port  of  Bristol,  except  barges  or  other  vessels  passing  to 
or  from  the  Bath  river  navigation,  and  not  discharging  any 
part  of  their  cargoes  at  the  quays  at  Bristol,  the  several 
rates  and  duties  thereinafter  particularly  rated  and  de- 
scribed, to  be  applied  by  them  for  the  purposes  of  the  act ; 
and  (by  sect.  73)  for  all  goods,  merchandizes,  &c.  whatso- 
ever, imported  from  parts  beyond  seas,  but  not  brought 
coastwise  or  by  inland  navigation  into  the  port  of  Bristol 
(except  certain  articles  of  provisions),  the  several  rates  and 
duties  particularly  specified  in  the  schedule  to  the  said  act. 

By  sect.  25,  the  surplus  fund,  after  discharging  the  interest 
of  money  borrowed,  and  the  expenses  of  repairing  and  pre- 
serving the  cuts,  drains,  locks,  bridges,  towing  paths,  and 
other  works,  was  to  be  divided  annually  among  the  sub- 
scribers, not  exceeding  8  per  cent,  per  annum. 

By  a  return  made  in  Trinity  term,  in  the  10th  Geo.  1,  to 
a  commission  issued  out  of  the  Exchequer  on  the  15th 
February  preceding,  in  pursuance  of  the  14  Car.  2,  c.  11, 
it  appeared  that  the  limits  of  the  port  were  assigned  to  be 
from  the  westwardmost  parts  of  the  Flat  and  Steep  Holmes 
(two  islands),  up  the  course  of  the  channel  eastward,  to 
Aust,  in  the  county  of  Gloucester,  and  from  the  said 
Holmes  southward  across  the  channel  to  a  place  called 
Uphill,  which  was  included,  and  from  thence  along  the 
coast  or  shore  eastward,  in  the  counties  of  Somerset  and 
Gloucester,  to  Aust  aforesaid,  and  also  from  a  place  called 
the  Holes  Mouth,  in  Kingroad,  up  the  river  Avon,  to  the 
said  city  of  Bristol,  together  with  the  several  Pills  lying 
upon  the  said  river. 

Under  the  powers  vested  in  them,  the  Company,  in  1804, 
purchased  and  took  possession  of  land  in  the  parish  of 
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1841.  Clifton,  called  Rownham  Mead,  which  at  the  time  of  their 
so  taking  it  was  pasture  land,  of  the  yearly  value  of 
44/.  185.  6d,,  and  paid  land  tax,  and  were  assessed  to  and 
The  Bristol  p^Jj  parochial  taxes  for  it  as  being  of  that  value,  and,  if  the 
CoHPANT.  same  land  had  still  continued  to  be  and  now  were  in  the 
like  state  of  pasture  land,  it  would  be  of  the  value  of 
67/.  75. 9^.  The  Company  contended  that  they  were 
liable  to  be  rated  for  this  land  according  to  the  latter 
value.  The  greater  part  of  this  land  was  covered  by  the 
entrance  bason,  called  Cumberland  bason,  and  walls  there- 
of, &c. 

The  Company  executed  the  works  prescribed  by  the  act, 
the  effect  of  which  was  that  all  the  parts  of  the  river  adja- 
cent to  the  wharfs  and  quays  at  Bristol,  which  were  formerly 
left  dry  at  the  ebb  of  the  tide,  were  now  kept  full  of  water 
at  all  times  of  the  tide,  so  that  vessels  are  kept  afloat 
therein  and  can  be  moved  about  at  pleasure,  and  the  parts 
so  floated  are  called  the  Floating  Harbour. 

Cumberland  bason*  and  another  bason  called  Bathurst 
bason,  situate  in  another  parish,  are  so  constructed  as  to 
afford  to  vessels  an  entrance  and  passage  from  the  new 
course  of  the  river  (wherein  the  tide  ebbs  and  flows)  into 
the  floating  harbour,  which,  except  when  occasionally 
emptied  for  cleansing,  is  kept  permanently  full ;  and  these 
two  basons  are  necessary  and  were  constructed  for  that 
purpose,  and  in  order  that  a  vessel  may  get  to  these  quays 
at  Bristol,  it  is  necessary  that  she  should  pass  through 
one  or  the  other  of  these  basons.  A  very  principal  part 
of  the  vessels  coming  to  discharge  goods  at  the  quays 
of  Bristol,  including  most  of  the  West  Indiamen  and 
other  large  vessels,  and  the  greater  part  of  the  timber 
trade,  were  now  admitted  into  the  floating  harbour  through 
Cumberland  bason,  and  that  bason  was  necessary  for  the 
superior  foreign  trade,  but  a  considerable  portion  of  the 
trade,  including  occasionally  large  vessels  at  spring  tides, 
and  nearly  all  the  coasting  vessels  at  all  times,  and  a  portion 
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of  the  timber  trade,  were  admitted  into  the  floating  harbour        1841. 
through  Bathurst  bason. 

For  the  accommodation  of  the  trade  and  of  the  steam- 
packets  frequenting  the  port,  the  Company  permitted  the  Th^^RisTOL 
walls  of  Cumberland  bason  to  be  used  as  quays,  for  which  Compant. 
they  received  in  the  course  of  the  year  SllL,  but  no  toll  or 
duty  for  such  landing  is  given  by  the  act.  [As  to  this  sum 
of  311/.,  no  question  arose  on  argument,  the  case  stating 
that  the  costs  of  repairing  the  bason,  communibus  annis, 
would  exceed  this  sum.  The  question  therefore  stated  by 
the  sessions  as  to  this  part  of  the  case  has  been  omitted.] 

The  extent  of  the  port  of  Bristol  is  in  length,  from  a 
point  between  the  two  islands,  called  the  Holmes,  to  Aust, 
27  miles ;  from  the  place  called  Holes  Mouth,  or  the  Mouth 
of  the  Avon,  up  to  Cumberland  bason,  is  6  miles,  and  from 
thence  to  Tower  Harratz,  the  eastern  extremity  of  the  port, 
is  2^  miles.  The  distance  from  the  Steep  Holmes  across 
the  port  eastward  to  Uphill,  is  4^  miles ;  and  the  area  of 
the  port  within  these  limits  is  43,555  acres,  of  which  the 
land  taken  by  the  Company  in  Clifton,  supposing  it  to  be 
12  acres,  would  be  the  d6£9th  part  only.  The  port  of 
Bristol,  including  the  space  between  high  water  and  low 
water  mark,  extends  into  the  parishes  of  Uphill,  Weston 
super  Mare,  Week  St.  Lawrence,  Kingston  Seymour,  Cleve- 
don,  Walton,  Portishead,  Easton  in  Gordano  otherwise  St. 
George's,  Abbots  Leigh,  and  Long  Ashton,  in  the  county 
of  Somerset,  and  Henbury,  and  Westbury  upon  Trym,  in 
the  county  of  Gloucester,  and  the  parishes  of  St.  Augus- 
tine, St  Stephen,  St.  Thomas,  Temple  otherwise  Holy 
Cross,  St.  Mary-le-port,  St  Leonard,  St.  Nicholas,  St 
Philip  and  Jacob,  Redcliff,  and  Clifton,  in  the  city  of 
Bristol,  and  into  such  parts  of  the  parishes  of  Bedminster 
and  Brislington  as  lie  in  that  city. 

The  dock  dues  are  demanded  and  collected  from  vessels 
discharging  goods  at  Uphill,  Weston  super  Mare,  Portis- 
head, Aust,  and  all  intermediate  places  on  the  coasts  of 
Somerset  and  Gloucestershire,  along  the  sides  of  the  rivers 
VOL.  1. — G.  D.  o 
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1841.         Severn  and  Avon,  within  the  limits  of  the  port,  from  small 
J^^*^"^       vessels    which   habitually   discharge    their   passengers    at 
17.  Rownham  below  the  locks  and   Cumberland  bason,  and 

"^^*Do"k^^  which  do  not  enter  the  bason,  and  from  the  "  Great 
CoMPAMY.  Western"  steam  vessel  trading  to  New  York,  which  never 
enters  Cumberland  bason,  nor  approaches  nearer  to  it  than 
Kingroad,  upwards  of  six  miles  distant,  and  from  other 
vessels  entering  and  trading  within  the  port  and  lying  in 
Kingroad,  which  is  a  principal  place  of  anchorage  in  the 
Severn  for  vessels  entering  into  and  sailing  from  the  port  of 
Bristol,  and  from  vessels  anchoring  and  trading  in  other 
parts  of  the  port.  The  collector  demanded  and  received 
the  duties  from  them  upon  the  vessels  entering  and  trading 
within  the  port  as  constituting  their  liability  thereto,  with- 
out reference  to  any  particular  part  of  the  port,  and  without 
inquiring  whether  the  vessel  was  discharged,  and  that  alike 
whether  they  went  up  to  the  quays  of  Bristol  through 
Bathurst  bason,  or  through  Cumberland  bason,  or  whether 
they  discharged  in  that  bason,  or  whether  they  never  en- 
tered either  of  the  basons  at  all.  The  duties  collected 
from  vessels  not  entering  one  or  the  other  of  the  said 
basons  for  the  purpose  of  discharging  their  cargoes,  but  dis- 
charging their  cargoes  in  any  of  the  remoter  parts  of  the 
port,  were  trifling  compared  with  the  aggregate  amount  of 
the  duties.  No  part  of  the  rates  and  duties  imposed  by 
the  act,  nor  any  money,  except  the  above-mentioned  311/. 
is  collected  by  the  Company  within  the  parish  of  Clifton. 
The  principal  part  is  received  at  the  Bristol  custom-house 
in  the  parish  of  St.  Nicholas  in  the  city  of  Bristol,  and  the 
residue  (collected  at  the  distant  parishes  in  Somerset  and 
Gloucester)  has  been  received  by  the  agents  there  for  the 
principal  collector. 

The  whole  of  the  works  executed  by  the  Company,  and 
upon  which  their  funds  have  been  expended  (except  only 
the  towing  path  along  the  banks  of  the  river  Avon)  lie 
within  the  present  boundaries  of  the  city  of  Bristol. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
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that  the  Company  were  rateable  in  the  parish  of  Clifton,         1841. 
in  respect  of  the  land  in  that  parish  so  taken  as  above 
mentioned,  or  any  of  it,  and  by  reason  of  their  receipt  of    '^"^  ^ 
the  whole  or  any  proportion  of  the  rates  and  duties  im-   The  Bristol 
posed  by  the  said  act  on  vessels  entering  into  the  port  of     Company. 
Bristol,  and  of  the  rates  and  duties  thereby  imposed  on 
goods,  wares  and  merchandises  imported  from  parts  beyond 
the  seas,  but  not  brought  coastwise,  or  by  inland  naviga- 
tion,  into  the  port  of  Bristol,  or  either  of  them,  then  by 
agreement  the  property  of  the  Company  in  Clifton  for 
the  purpose  of  the  present  rate  is  to  be  taken  as  being  of 
the  rateable  value  of  300/.  8cc.  as  above  mentioned,  and 
the  appeal  to  be  dismissed. 

If  the  Court  should  be  of  opinion  that  the  Company 
were  not  liable  to  be  rated  in  respect  of  the  said  land,  ei- 
ther for  or  in  proportion  to  the  said  rates  and  duties,  or  any 
portion  thereof,  but  that  they  were  liable  to  be  rated  in 
respect  to  the  said  land  so  by  them  taken  in  Clifton,  after 
the  rate  which  the  same  would  now  be  worth  to  let  at  in 
case  the  same  were  now  in  its  original  state  of  meadow  or 
pasture  land,  and  with  reference  to  the  land  so  let  in  the 
immediate  vicinity,  then  the  appeal  is  to  be  allowed,  and  the 
assessment  on  the  appellants  is  to  be  reduced  to  3L  7s.  6d, 
being  l5.  in  the  pound  on  67/.  7«.  6d.  the  present  rateable 
annual  value  of  such  land  in  such  state  &c. 

Sir  F.  Polhek,  Erie,  and  Hodges  in  support  of  the  order 
of  sessions.  The  Dock  Company  are  rateable  to  the 
parish  of  Clifton  for  Cumberland  bason,  not  according  to 
its  value  as  ordinary  land,  but  in  respect  of  the  tonnage  dues 
as  a  profit  arising  from  the  bason.  It  may  be  said  that 
these  dues  cannot  in  any  respect  be  considered  as  a  profit 
arising  from  this  bason,  because  they  become  payable  to 
the  Company  by  ships  on  entering  the  port  at  a  distance 
from  the  parish  where  the  bason  is  situate.  But  it  is 
obvious  that  the  bason  and  the  other  works  to  be  executed 

G  £ 
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1841.        were  the  consideration  for  which  the  dues  were  granted, 
and,  if  the  Company  were  to  destroy  these  works,  or  to  ex- 
V.  elude   the  public   from   them,   they  would  be  no  longer 

^^jSJ:k™''  entitled  to  the  dues.  The  works,  therefore,  of  which  the 
Company,  bason  forms  part,  being  the  sole  meritorious  cause  of  the 
dues,  some  portion  of  the  dues  must  be  a  profit  of  the  bason, 
and  this  appeal  is  to  be  dismissed  if  the  Company  are 
liable  under  this  rate  for  any  portion  of  them.  The  great 
object  of  the  act  passed  for  improving  the  port,  appears  to 
have  been  the  construction  of  the  floating  harbour  as  a 
means  of  securing  an  adequate  depth  of  water  for  the 
shipping  at  all  times  of  the  tide,  and  the  floating  harbour 
would  be  useless  unless  there  were  a  passage  to  it  from  the 
new  cut,  along  which  vessels  are  now  navigated  up  to  the 
city  of  Bristol.  This  passage  is  furnished  by  Cumberland 
bason  and  Bathurst  bason,  but  Cumberland  is  the  more 
convenient  entrance  for  all  vessels,  and  is  the  only  entrance 
for  large  vessels.  It  matters  not  where  the  dues  are  taken; 
the  question  is,  where  is  the  subject-matter  which  earns 
them :  Rex  v.  Barnes  (a),  in  which  case  the  Hammersmith 
Bridge  Company  were  held  rateable  in  the  parish  of  Barnes 
for  some  part  of  the  tolls  taken  in  the  parish  of  Hammer- 
smith. ''The  Hammersmith  Bridge  Company,"  said  Bay^ 
ley  J., ''  have,  in  the  parish  of  Barnes,  land  used  by  them  for 
the  purpose  of  facilitating  the  passage  over  the  Thames,  and 
they  are  entitled  to  receive  from  all  persons  passing  their 
bridge  certain  tolls.  Then  what  is  the  character  of  their  oc- 
cupation of  that  land  ?  It  is  a  valuable  occupation,  in  respect 
of  the  money  which  the  land  produces  to  the  Company,  by 
being  appropriated  to  the  purpose  of  facilitating  the  pass- 
age over  the  Thames,  for  which  passage  they  receive  tolls. 
The  quantum  is  a  question  for  the  sessions.  All  that  we 
decide  is,  that  the  land  is  rateable  property  in  the  place 
where  it  is  situate.  There  the  profit  is  earned,  though  the 
money  may  be  actually  received  elsewhere.''  So  the  bason 
in  this  case  is  a  valuable  occupation  in  respect  of  its  being 

(a)  1  B.  &Ad.  113. 


EASTER  TERM,  IV  VICT.  85 

appropriated  to  the  purpose  of  facilitating  the  passage  to         1841. 
the  quays  at  Bristol,  for  which  passase  the  Company  re-      ^"^^^^ 

'     \  rr.L^  ...n,  The  QuEEN 

ceive  dues.     1  he  dues  were  granted  to  this  Company  not  v. 

in  respect  of  that  extended  district,  which  it  appears  from  The  Bristol 
the  report,  made  in  the  time  of  Car,  2,  is  comprehended  CoMPANr. 
within  the  natural  port  of  Bristol.  The  ownership  of  the 
natural  port  is  still  vested  in  the  mayor  and  corporation,  and 
the  Company  have  nothing  to  do  with  it.  The  Company 
have  not  executed  any  works  in  the  Severn,  or  in  any  remote 
part  of  the  port  It  is  unreasonable,  therefore,  to  suppose 
that  the  grant  of  tonnage  dues  can  have  any  reference  to 
the  natural  port,  for  which  the  public  is  in  no  wise  indebted 
to  the  Company.  It  is  for  their  works  that  these  dues  are 
paid  to  the  Company ;  and  it  is  on  entering  the  artificial 
port,  of  which  the  Company  are  occupiers,  that  such  dues 
are  payable.  The  Kingston-upan^Hull  Dock  Company  v. 
Browne  (a)  affords  an  instance  of  a  similar  statute  restrict- 
ing the  signification  of  the  term  "  port"  in  the  way  now 
contended  for.  The  Hull  Dock  Company  had  previously 
been  held  rateable  (6)  for  their  tonnage  dues  as  a  profit  of 
their  dock,  and  in  that  case  it  was  held  that  the  liability  to 
pay  these  dues  did  not  attach  upon  vessels  which  came 
only  to  the  remoter  parts  of  the  natural  port,  as  to  Goole 
on  the  river  Ouse,  without  entering  the  artificial  port. 
Lord  Tenterden  C.  J.  there  observed  in  delivering  the  judg- 
ment of  the  Court,  ^^  there  being  then  two  distinct  senses  in 
which  the  phrase,  the  port  of  Hull,  is  used — namely,  one 
as  the  head  port  of  a  district  wherein  there  were  subordi- 
nate and  dependent  ports ;  and  the  other,  the  limited  (and 
this  also  the  popular)  sense,  of  a  port  situate  locally  on  a 
certain  river  or  part  of  a  river,  with  a  town  near  thereto, 
we  are  to  inquire  and  determine  in  which  of  these  two 
senses  the  phrase  or  name  is  used  with  regard  to  the  rates 
in  question  in  this  cause.''     ^'  The  rate  in  question  is  im- 

(a)  2  B.  &  Ad.  43>-68.  (6)  Rex  v.  Hull  Dock  Company, 

1  T.  R.  2t9,  and  5  Mau.  &  S.  894. 


The  Queen 

V, 
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1841.        posed  as  a  remuneration  for  the  expense  of  excavating  and 

making  a  new  dock  or  bason  for  the  reception  of  ships  at 

Kingston-upon-HuU.     All  vessels  that  resort  to  that  place 

The  Bbistol   derive  benefit  from  this  measure.**     "  Vessels  that  do  not 
Dock 
Company,     enter  the  haven,  but  land  or  take  their  goods  at  other  places, 

derive  no  benefit/'  His  lordship  then  goes  on  to  say, 
in  reference  to  the  statute  there  in  question,  "  We  shall 
certainly  find  nothing  to  give  a  more  extended  sense  to  the 
name  or  phrase  '  the  port  of  Kingston-upon-Hull/  than  its 
local  and  popular  sense,  and  much  wherein  it  is  evidently 
limited  to  that  sense*'*  By  section  65  of  the  Bristol  Dock 
act,  this  bason  and  the  other  works  to  be  executed  by  the 
Company  are  made  part  of  the  city  and  port  of  Bristol. 
Section  64  does  not  exempt  the  Company  from  rateability 
in  respect  of  the  tolls,  nor  is  it  reasonable  that  the  section 
should  have  such  an  effect.  The  Company  have  taken  the 
land  on  a  speculation,  entitling  them  to  divide  eight  per 
cent,  among  their  members,  and  the  section  expressly  im- 
poses upon  the  Company  such  rates  as  the  land  was  then, 
or  might  be  thereafter,  subject  to. 

Sir  W.  W.  Folletl  and  Davison  contri.  It  having  been 
established  by  Rex  v.  Nicholson  (a),  and  other  cases,  that 
tolls  are  not  rateable  per  se,  but  merely  as  the  profit  of  the 
land  for  the  use  of  which  they  are  paid,  the  only  question 
in  this  case  is,  whether  the  tonnage  dues  granted  to  the 
Bristol  Dock  Company  are  a  profit  arising  from  Cumber- 
land bason,  and  in  the  parish  of  Clifton.  "  Property,  whe- 
ther real  or  personal,  or  rather  the  product  upon  which 
the  rate  is  laid,  must  arise  in  the  district  for  which  the  as- 
sessment is  made  (6)."  In  cases  where  canal  owners  have 
been  held  rateable  for  tolls  as  a  profit  of  their  land,  such 
profit  has  arisen  from  the  actual  use  of  the  land.  The 
toll  has  accrued,  as  a  profit,  on  each  occasion  of  the  use, 
and  on  no  other  occasion,  and  the  amount  of  the  profit 
has  been  in  proportion  to  the  extent  of  land  used :  Rex  v. 

(a)  12  East,  330.  (6)  1  No).  P.  L.  207. 
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Woking  (a).      The  profit  in  this  case  has   no  necessary        1841. 

connection  with  the  land  rated.    The  tonnage  dues  are  pay-    _/^Y"^^ 

The  Queen 
able  by  every  vessel^  whether  it  uses  Cumberland  bason  or  v. 

not.     A  certain  sum  is  payable  on  entering  the  port  several    The  Bristol 
miles  from  the  bason,  and  no  greater  sum  is  payable  if  the     Compamt. 
vessel  goes  through  Cumberland  bason  on  to  the  quays  at 
Bristol.    The  '  Great  Western'  steam  vessel  never  enters 
the  bason  or  comes  nearer  to  it  than  Kingroad  in  the  river 
Severn.     The  tonnage  dues  are  incurred  on  passing  a  par- 
ticular point,  as  it  were,  and  resemble  tolls  for  passing  a 
lock.     Here  it  is   contended  that   the  port  is   profitable 
because  of  the  bason,  and  therefore  that  the  profit  arises 
in  some  degree  from  the  bason ;  just  as  in  Rex  v.  Inhabit 
taiUs  of  Lower  MUton  (6)  it  was  contended  that  the  lock 
was  profitable  because  it  was  supplied  with  water  from  the 
rest  of  the  canal  lying  in  other  parishes,  and  therefore  that 
the  toll  payable  for  passing  through  the  lock  was  a  profit, 
in  part,  earned,  and  therefore  rateable,  in  the  several  pa- 
rishes through   which  the  canal  passed.     But  Bayhy  J., 
'  in  delivering  the  judgment  of  the  Court,  repudiated  the 
argument,  saying,  **  it  might  as  well  be  contended  that  the 
profits  of  a  bridge  which  would  not  arise  unless  there  were 
roads  to  it,  or  of  land  rendered  more  valuable  by  roads  in 
an  adjoining  parish,  should  be  rated  in  part  only  in  the 
parish  in  which  such  bridge  or  land  is  situate."     So  in  Rex 
V.  Coke  (c),  where  it  was  held  that  a  light-house  was  not 
rateable  in  the  parish  where  it  was  situate,  in  respect  of 
tolls  payable  by  ships  passing  by,  Littledale  J.,  with  re- 
ference to  the  rateability  of  tolls,  observed,  ^*  in  some  cases 
where  they  arise  from,  and  are  so  far  connected  with  a  house 
or  land,  that  the  land  or  house  which  gives  occasion  to  the 
toll  is  made  more  valuable  in  itself,  that  increased  value, 
depending  upon,  and  being  regulated  by,  the  profits  pro- 
duced by  the  toll,  is  the  subject  of  rate.     In  all  those  cases 

(a)  4  A.  &  £.  40;  S.  C.  5  N.        &  R.  711. 
&  M.  395.  (c)  5  B.  &  C.  797 ;  5.  C.  8  D. 

{b)  9  B.  &  a  810;  S.  C.  4  M.      &  R.  666. 
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I84t.  the  profit  has  arisen,  and  the  use  of  the  thing  out  of  which 
thejr  have  arisen,  has  t>een  in  the  place  or  district  where 
the  rate  is  made.  Here  the  profits  do  not  arise,  nor  does 
^^iS^IT™''  the  use  of  the  light  Uke  place  in  the  parish  of  Lydd." 
Compact.  Rex  ▼.  The  Undertakers  of  the  Aire  and  Colder  Naviga- 
tion {a)  (Case  of  the  Hunslet  Mills)  distinctly  points  out 
that  a  profit  granted  coUateraIfy  in  consideration  of  the 
subject-matter  rated  cannot  be  included  in  the  rate,  and 
that  the  profit  is  not  liable  unless  it  arise  directly  from  the 
use  of  such  subject-matter.  There  the  owners  of  mills  in 
the  township  of  Hunslet,  in  compensation  for  the  loss  of 
water  occasioned  to  them  within  the  township  by  an  adjoin- 
ing navigation,  were  allowed  by  act  of  parliament  to  take 
certain  tolls  at  a  lock  situate  in  the  line  of  navigation,  but 
in  a  different  township,  and  it  was  held  that  they  were  not 
rateable  in  Hunslet,  because  the  tolls  did  not  constitute  a 
profit  arising  from  the  land  rated  in  that  township.  The 
▼ery  terms  in  which  the  present  dues  are  granted  shew  that 
they  are  collateral  to  the  bason  and  other  works  of  the 
Company,  for  by  sect.  74  the  dues  become  payable  twelve 
months  after  commencing  the  works,  provided  (by  sect  15) 
lOOflOOl,  shall  have  been  expended  thereon,  although  this 
sum  is  only  a  third  of  the  amount  to  be  so  expended,  and 
although,  as  appears  from  other  sections,  it  was  contem- 
plated that  the  works  would  not  be  finished  for  several 
years. 

The  Hull  dock  cases  are  no  authority  to  support  the 
present  rate.  By  sect  42  of  the  Hull  Dock  Act  the  ton- 
nage dues  were  expressly  granted  "in  consideration  of 
the  great  charges  and  expenses  of  the  making,  building, 
erecting,  and  providing  such  bason  or  dock,  quay  or  wharf," 
and  other  works;  and  the  dues  were  accordingly  made  pay- 
able **  for  every  ship  or  vessel  coming  into  or  going  out 
of  the  said  harbour,  bason,  or  dock,  within  the  port  of 
Kingston-upon-HuU,  or  unlading  or  putting  on  shore,  or 

(a)  3  B.  &  Ad.  533. 
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lading  or  taking  on  board  any  of  their  cargo,  or  any  goods,         i84l. 
wares,  or  merchandize,  within  the  said  port;"  and  the  Court      ^^^T^^ 
further  held  that  the  word  ''  port"  was  specially  applied,  v. 

'*  in  its  local  and  popular  sense/'  as  identical  with  the  The  Bristol 
"  harbour"  referred  to,  and  as  excluding  those  parts  of  the  Company. 
natural  port  which  were  unconnected  with  the  artificial 
harbour.  In  the  Bristol  Dock  Act  there  is  nothing  to 
indicate  any  such  special  application  of  the  word  "  port." 
Rer  V.  Inhabitants  of  Barnes  (a)  may  be  sufficiently  distin- 
guished by  referring  to  the  judgment  of  Littledale  J.  **  the 
tolls  are  payable  for  passing  over  the  bridge,  hot  for  pass- 
ing through  the  toll  gates.  The  gates  are  put  up  merely 
to  prevent  persons  passing  over  the  bridge  without  paying 
the  toll." 

If  this  rate  is  good  in  principle  it  would  be  impossible 
to  ascertain  for  what  proportion  of  the  dues  Cumberland 
bason  should  be  rated.  The  port  extends  through  many 
parishes  in  which  the  Company  have  no  land,  on  some  of 
which  they  have  expended  their  capital  and  executed  works, 
as  by  deepening  the  old  beds  of  the  Avon  and  Froome,  of 
which  they  were  not  the  occupiers  :  and  the  dues,  if  pay- 
able in  respect  of  their  works,  must  be  deemed  equally 
payable  for  the  works  executed  on  land  of  which  the  Com- 
pany have  no  occupation. 

The  64th  section,  of  itself,  shews  that  the  land  taken  in 
Clifton  is  to  be  rated  as  ordinary  land  in  the  vicinity,  and 
without  reference  to  its  improved  value  as  a  bason  con- 
cerned in  earning  tonnage  dues.  That  section  recites,  that 
the  land  so  taken  will  be  unproductive  for  many  years  after 
the  completion  of  the  works,  which  could  not  be  the  case 
if  the  bason  were  to  be  considered  as  productive  in  respect 
of  the  tonnage  dues,  for  they  are  made  payable  before  the 
completion  of  the  works.  The  reasonable  meaning  of  the 
section  is  to  construe  it  as  a  bargain  made  by  the  legisla- 
ture between  the  Company  and  the  parish :  in  order  that 

(a)  IB.  &Ad.  113. 
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1841.        "  no  greater  burthen''  of  rateability  should  fall  on  other 
^   Q  lands  in  the  parish,  by  reason  of  the  land  taken  eventually 

V.  turning  out  unproductive,  and  so  not  rateable,  the  Com- 

^Dock'^^  pany  are  at  the  outset  to  pay  the  ordinaiy  rate,  and,  as  a 
CoMPAVT.  set  off,  if  at  any  future  time  the  land  should  become  pro- 
ductive, they  are  not  to  pay  an  increased  rate.  The  rate 
payable  at  the  time  of  their  taking  the  land  is  to  be  paid 
••  for  ever  thereafter/'  This  section,  therefore,  is  to  operate 
for  all  time,  and  it  can  only  so  operate  by  subjecting  the 
land  for  ever  afterwards  to  the  same  ordinary  rate  which  is 
made  payable  originally,  for,  if  as  soon  as  the  land  became 
productive  it  would  be  rateable  under  the  43  £liz.  c.  2,  on 
its  improved  value,  the  section  in  question  would  cease  to 
operate. 

Cur.  adv,  vuU. 

Lord  Dbnman  C.  J.,  at  the  sittings  after  this  term 
(May  10),  delivered  the  judgment  of  the  Court: — This 
case  comes  before  us  upon  an  appeal,  by  the  Bristol  Dock 
Company,  against  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  Clifton,  wherein  the  said  Company  was 
assessed  in  a  certain  sum  for  **  Cumberland  bason,  entrance 
to  bason,  quay-walls,  wharfs,  locks  and  dock  gates/' 
Upon  the  hearing  of  this  appeal,  a  case  was  stated  for  the 
opinion  of  this  Court;  from  which  it  appears  that  the  said 
Company  was  formed  under  an  act  of  parliament,  for  the 
improvement  of  the  port  and  harbour  of  Bristol.  By  virtue 
of  this  act  the  Company  was  invested  with  various  powers 
for  the  effecting  of  such  purposes.  Accordingly  the  Com- 
pany purchased  about  1 1  acres  of  land,  in  the  respondent 
parish  of  Clifton,  and  made  the  works  upon  which  the 
assessment  has  been  made.  It  is  further  stated,  that  the 
port  of  Bristol  extends  over  more  than  thirty  parishes, 
including  the  respondent  parish  of  Clifton,  and  that  the 
tolls  and  dues,  in  respect  of  which  it  is  sought  to  assess  the 
appellants,  are  imposed  upon  every  vessel  entering  the  port 
of  Bristol,  and  are  collected  in  different  parts  of  the  port  of 
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BristoU  out  of  the  said  parish  of  Cliftoo.    It  is  stated,  how-        i84i. 
ever,  that  no  part  of  the  said  tolls  or  dues,  except  the  sum    J^^^^^ 
of  311/.  (as  to  which  no  question  arises),  is  received  by  the  «. 

appellants  within  the  parish  of  Clifton,  and  further,  that  in   Th«  Brwtol 
many  (if  not  most)  of  the  said  parishes,  composing  the     Company. 
port  of  Bristol,  the  Company  has  no  property  whatever. 

Upon  this  state  of  facts,  we  have  to  consider  whether 
the  Company  ought  to  be  rated  in  respect  of  the  property 
above  described,  in  the  same  proportion  *^  as  other  land  in 
the  immediate  vicinity,  in  its  original  state  as  meadow  or 
pasture  land,'*  or  with  the  addition  of  all  or  some  proportion 
of  the  said  tolls  and  dues  so  collected  within  the  port  of 
Bristol. 

This  question  divides  itself  into  two  parts:  first,  whether 
by  virtue  of  the  said  act  the  Company  is  made  rateable  in 
the  latter  manner;  and,  if  not,  whether  it  be  so  by  virtue 
of  the  law  generally  applicable  to  the  rating  of  property  of 
this  description. 

The  first  question  turns  upon  the  64th  section  of  the  act, 
which  especially  refers  to  the  manner  in  which  the  Company 
is  to  pay  land  and  other  taxes,  the  other  sections  to  which 
we  were  referred  in  the  argument,  respecting  principally,  if 
not  entirely,  the  manner  in  which  the  act  was  to  be  carried 
into  effect.  (His  lordship  then  read  the  section.)  We 
think  that  this  enactment  falls  much  short  of  charging  the 
Company  with  liability  in  respect  of  the  tolls  and  dues  in 
question.  For,  first,  if  it  had  been  meant  to  charge  the 
Company  with  such  additional  liability,  it  is  hardly  probable 
that  the  property  would  have  been  described  as  "  rendered 
unproductive  and  incapable  of  being  rated"  during  the  work 
and  for  many  years  afterwards.  Because  the  nature  of  the 
works  (as  described  in  the  act)  being  to  make  a  more  com- 
modious communication  with  the  port  of  Bristol,  and 
generally  to  improve  the  same,  if  the  tolls  and  dues  therein 
received  had  become  liable  to  the  rate,  some  profit  at  least 
must  have  been  expected,  immediately  upon  the  completion 
of  the  works  and  the  use  of  the  bason  entrance ;  and  indeed 
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1841.        the  act  gives  the  tolls  to  commence  at  the  end  of  twelve 

^'*'^*^'^^       months  from  the  commencement  of  the  works.    Moreover, 
The  Queen      ,  ,       -        .  .1  -    , 

9.  the  mode  of  rating  upon  the  then  state  of  the  property  is 

The  Bristol   expressly  declared  to  be  the  mode  to  be  adopted  "  for  ever 
CoMPA  s  Y.     thereafter/' 

The  question  then  is,  whether  this  property  be  liable  to 
be  rated  at  the  increased  value,  independently  of  the  ope- 
ration of  this  said  act  Upon  this  point,  since  the  decision 
of  the  cases  of  Rex  v.  Nicholson  {a)  and  Williams  v.  Jones(Jb\ 
the  principle  upon  which  the  rate  upon  tolls  is  to  be  im- 
posed has  been  fully  established,  though  the  application  of 
that  admitted  principle  to  each  particular  case  may  not 
always  be  easy;  it  is  this,  that  the  tolls  are  rateable  as  pro- 
fits of  land,  occupied  within  the  parish,  for  which  the  rate 
is  imposed,  and  agreeably  to  it  water  companies  have  been 
rated,  {Rex  v.  Corporation  of  Bath  {c)).  So  also  gas  light 
companies  {Rex  v.  Birmingham  Oas  Light  Company (d)), 
and  canal  companies  {Rex  v.  Woking {e)).  In  all  these 
cases,  and  in  many  others,  to  which,  in  a  matter  not  now  to 
be  disputed,  it  is  not  needful  to  refer,  the  rate  is  imposed 
in  respect  of  profits  arising  within  the  parish.  Whether 
this  principle,  so  established  in  these  cases,  would,  without 
further  authority,  necessarily  exclude  the  consideration  of 
profits  arising  elsewhere,  it  is  not  necessary  to  consider. 
Because  we  find  the  principle,  so  extended,  expressly  re- 
cognised, and  the  reasons  for  it  most  fully  given,  especially 
by  Bayley  J .  and  Littledale  J.,  in  the  case  of  Rex  v.  Coke  (/), 
where  the  tolls  of  a  light-house  were  held  not  rateable, 
because  they  accrued  out  of  the  parish.  It  was  further 
added,  by  both  those  learned  judges,  that  in  the  cases  to 
which  we  have  above  generally  referred,  ''  the  profits  have 
arisen,  and  the  use  of  the  thing  out  of  which  they  have 
arisen,  has  been  in  the  place  where   the  rate  is  made.'* 

(a)  18  East,  330.  (e)  6  N.  &  M.  395;  S.  C.  4  A. 

(6)  12  East,  346.  &  E.  40. 

(c)  14  East,  621.  (/)  5  B.  &  C.  797;  S.  C.  8  D. 

(d)  1  B.  &  0.  506;  S.  C.  2  D.  &  R.  666. 
&  R.  735. 
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This  question  again  came  before  this  Court  in  the  case  of        1841. 

Rex  V.  Aire  and  Colder  Navigation  (a),  and  the  same  prin-      ^"^'^T*^ 

.      .   .       ,      ^  .  ,  .     ,         The  Queen 

cipJe  was  again  recognized  by  the  Court,  m  a  short  judg-  t;. 

meut,  probably  because  the  subject  was  considered  as  ex-   The  Bristol 
hausted  by  the  reasoning  of  the  two  learned  judges  above     Company. 
referred  to,  which  was  expressly  brought  under  notice  and 
relied  upon  in  the  course  of  argument. 

Upon  the  whole,  we  are  of  opinion  that  the  assessment 
should  be  reduced  to  the  sum  of  3/.  7s.  6d.,  being  after  the 
rate  of  Is.  in  the  pound  on  67/-  7^.  6^2.,  ^'  the  present  rate- 
able annual  value  of  the  property  in  question,  as  land.*' 

Order  of  Sessions  quashed. 
(a)  3  B.  &  Ad.  533. 


WiNTLE  V,  Freeman.  Monday, 

April  26th. 
O  ASE  against  the  sheriff  of  Oxfordshire  for  a  false  return  Nulla  bona  is 

to  a  writ  of  fieri  facias.    The  declaration  stated  that  the  fpropef/^J^r" 

to  a  writ  or  n. 

plauitiff,  after  obtaining  final  judgment  against  iZtcAard  fa.,  where  the 
Walter  Lord  Viscount  Chetwynd  for  318/.  35.,  damages,  Jhe'proceeSs* 

8tc.,  sued  out  a  writ  of  fi.  fa.,  directed  to  the  sheriff  of  ofanexecu- 
_._.,.  i-i.  «  ^1  ,i.i      ^^^^  either  in 

Oxfordshire,  commanding  him  to  levy  of  the  goods  of  the  discharge  of 

said  Viscount  Chetwynd  the  damages  aforesaid,  &c. ;  that  J®"'  ""^^'L. 

the  writ  was  duly  indorsed  to  levy  the  sum  of  185/.  65.  5d.,  or  of  a  prior 

and  delivered  to  the  defendant,  as  sheriff  of  the  said  county,  de"ce  of  sudi" 

to  be  executed ;    by  virtue  of  which  writ  the  defendant  payments  will 

took  in  execution  the  goods  of  the  said  Viscount  Chetwynd  of  uulla  bona 

of  the  value  of  the  monies  so  indorsed  and  directed  to  be  J°  an  action 

for  a  false 
levied,  and  then  levied  the  same  thereout.    Breach,  that  the  retam. 

defendant  had  not  paid  the  said  sum  of  185/.  6s.  5d.  so 

levied,  or  any  part  thereof,  to  the  plaintiff;  and  that  the 

defendant  had  falsely  returned  to  the  said  writ  that  the  said 

Viscount  Chetwynd  had  not  any  goods  and  chattels  in  his 
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bailiwick,  whereof  he  could  cause  to  be  levied  the  damages 
of  185/.  65.  5d.  or  any  part  thereof. 

Pleas:  1,  Not  guilty:  2,  That  the  defendant  did  not 
seize  and  take  in  execution  the  said  goods  by  virtue  of  the 
said  writ  of  fi.  fa.,  in  manner  and  form,  &c. :  3,  That  the 
said  Richard  Viscount  Chetwynd  had  not  any  goods  or 
chattels  in  the  defendant's  bailiwick,  whereof,  &c.  Issue 
joined. 

At  the  trial  before  Alderson  B.  at  the  Gloucestershire 
summer  assizes,  1839»  it  appeared  that  the  goods  in  ques- 
tion had  been  actually  seized  under  the  plaintiff's  writ,  but 
that  a  writ  of  fi.  fa.  for  77/*  9^.  against  the  goods  of  Lord 
Chetwynd,  at  the  suit  of  another  judgment  creditor,  had 
been  first  delivered  to  the  sheriff,  and  that  there  was  also  at 
the  time  of  the  levy  alleged  in  the  declaration  15SL  due  by 
Lord  Chetwynd  for  rent.  The  goods  were  sold  for  205/. 
9s.  6d.,  which  the  sheriff,  after  payment  of  the  above  rent, 
applied  in  part  payment  of  the  prior  writ. 

It  was  objected  for  the  plaintiff  that  neither  the  payment 
of  the  rent  nor  the  payment  under  the  prior  writ  was  ad- 
missible in  evidence  under  the  above  pleas.  The  learned 
judge  admitted  the  former  payment  in  reduction  of  da- 
mages, and  the  latter  in  bar  of  the  action.  The  plaintiff 
had  a  verdict  for  nominal  damages,  with  leave  to  move  to 
increase  them  if  neither  of  the  payments  was  admissible  in 
reduction  of  damages;  and  the  defendant  had  leave  to 
move  to  enter  the  verdict  for  himself  if  both  payments  were 
admissible  in  bar  of  the  action.  • 

In  the  following  Michaelmas  term  rules  nisi,  pursuant  to 
the  leave  reserved,  were  respectively  obtained  by  the  plain- 
tiff and  defendant,  and  now  came  on  for  argument  together. 


Ludlow  Serjt.  and  Francillon,  for  the  plaintiff.  First, 
the  plaintiff  is  entitled  to  retain  the  verdict.  The  payment 
of  rent  is  matter  collateral  to  the  merits  of  this  action  on 
the  pleadings.  It  is  matter  in  confession  and  avoidance, 
which  required  a  special  plea ;  and  it  was  not  admissible  in 
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bar  of  the  action  as  a  discbarge*  under  pleas  which  traverse         t84i. 
the  seizure.     The  sheriff  ought  to  have   made  a  special      '^'*^'"*^ 
return  to  the  plaintiff  s  writ,  stating  the  facts.    A  precedent  «. 

of  such  a  return  is  found  in  Impeys  Office  of  Sheriff,  p.  597*  F^emah. 
l^Patieson  J.  Is  there  any  precedent  there  of  a  special  return 
when  the  rent  or  a  prior  writ  has  exhausted  the  whole  levy  ?] 
No;  but  a  special  return  of  that  nature  was  shewn  in 
Keighilejf  v.  Birch  (a).  On  a  special  return  or  plea  the 
plaintiff  might  be  able  to  dispute  the  amount  of  rent  due  or 
the  validity  of  the  claim  to  it. 

By  the  8  Jnn.  c.  14,  which  the  other  side  will  rely  upon, 
the  execution  creditor  must  pay  the  rent  before  sale :  the 
sheriff  must  seize  therefore  in  order  to  repay  him.  Payment 
of  the  rent  admits  a  seizure,  and  disproves  the  defendant's 
pleas. 

Secondly.  The  same  argument  applies  to  exclude  evi- 
dence of  payment  under  the  prior  writ;  and  Drew  v.  Lain- 
son  (b),  properly  considered,  shews  that  the  defendant  might 
have  confessed  the  service  under  the  plaintiff's  writ,  and 
avoided  it  by  averring  payment  under  the  prior  writ(c). 

Keating  contr^.  The  cases  of  Hutchinson  v.  John^ 
ston  (d),  Jones  v.  Jtherton  (e),  and  the  judgment  of  Patte- 
son  J.  in  Giks  v.  Orover  {f),  clearly  establish  that  the 
seizure  enures  to  the  use  of  the  writs  in  the  sheriff's  office, 
according  to  their  priority,  without  reference  to  the  writ  or 
warrant  under  which  the  goods  are  actually  taken,  the  pro- 
perty in  them  being  altered  not  by  the  seizure  but  by  the 
sale.  Then  the  priority  of  the  first  writ  is  admissible  under 
a  traverse  of  the  seizure.    In  Wright  v.  Lainson  (g),  where, 

(a)  3  Campb.  521.  guilty  of  laches,  whereby  that  writ 

{h)  3  P.  &  D.  245.  had  lost  its  priority,wa8  ultimately 

(c)  Another  point  made  at  the  given  up. 

trial,  and  afterwards  touched  upon  {£)  1  T.  R.  729. 

in  the  argument,  that  the  particular  (e)  7  Taunt.  56. 

officer  to  whom  execution  of  the  (/)  9  Bing.  128. 

prior  writ  was  intmsted,  had  been  {g)  2  M.  &  W.  739. 
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to  a  declaration  precisely  similar  to  the  present^  not  guilty 
was  the  only  plea,  it  was  held  that  the  property  of  the 
assignees  of  the  judgment  debtor  under  a  fiat,  issued  after 
the  seizure,  upon  an  act  of  bankruptcy  committed  before 
the  seizure,  could  not  be  given  in  evidence  under  that  plea ; 
but  a  new  trial  being  granted  on  payment  of  costs,  and  an 
application  made  to  the  court  for  leave  to  traverse  the 
seizure,  and  also  to  plead  the  defence  specially,  the  appli- 
cation was  refused,  upon  the  ground  that  such  defence 
could  be  given  in  evidence  under  the  traverse  (a).  So  in 
this  case,  the  goods  being  bound  by  prior  claims,  there  was 
virtually  no  seizure  under  plaintiff's  writ.  If  this  be  so,  the 
rule  to  increase  the  damages  must  be  discharged.  In 
Wintle  V.  Chetwynd(b)f  upon  a  rule  to  set  aside  the  return 
respecting  these  very  goods,  Patteson  J.  held  that  the  she- 
riff could  not  return  a  seizure  under  two  writs,  nor,  in  fact, 
seize  under  two  writs. 

Secondly.  The  payment  of  rent  is  admissible  under  these 
pleadings;  for  the  return  of  nulla  bona  is  a  good  return. 
Where  the  proceeds  of  the  goods  have  been  absorbed  by  a 
prior  writ,  such  a  return  is  clearly  good,  for  in  the  number 
of  cases  in  which  actions  are  brought  against  the  sheriff  for 
a  false  return,  where  the  priority  of  the  writs  came  in  ques- 
tion, it  never  was  suggested  that,  even  if  another  writ  had 
priority,  the  facts  should  have  been  specially  returned,  al- 
though in  each  case  such  a  point  would  have  been  material : 
Uppom  V.  Sumner  (c) J  Bradley  v.  Wyndham(d),  Rybot  v. 
Peckham  (e),  Towne  v.Crowder  (f).  If  then  nulla  bona  be 
a  good  return,  where  a  prior  writ  has  absorbed  the  proceeds 
of  the  goods,  d  fortiori  it  must  be  good  where  such  proceeds 
have  been  absorbed  by  a  prior  writ  and  a  claim  to  which 
such  prior  writ  itself  is  subsequent.  Had  there  been  two 
prior  writs,  the  return  would  have  been  good :  the  claim  for 


(a)  Wright  Y,Lainion,  8  M.  & 
W.44. 
(6)  7  DowL  P.  C.  554. 
(c)  8  W.  Bla.  Ubl,  1994. 


(d)  1  Wils.  44. 

(e)  1  T.  R.  731,  n. 
(/)  2  C.  &  P.  355. 
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rent  is  prior  to  any  number  of  prior  writs:  Lane  v.  1841. 
Crockett  {fl\  Cofyer  ▼.  Speer  (6).  There  is  no  form  of  spe- 
cial return  where  the  rent  has  absorbed  all  the  proceeds  of 
the  goods.  Such  return  seems  only  necessary  where  a 
knowledge  of  the  special  facts  will  enable  plaintiff  to  take 
some  other  steps,  as,  when  judgment  debtor  is  a  beneficed 
clerk,  the  return  enables  plaintiff  to  sue  out  a  sequestrari 
facias.  If  the  return  be  good,  the  payment  of  rent  and 
priority  of  the  first  writ  must  clearly  be  admissible  under 
the  present  pleadings^  because  every  material  allegation  in 
the  declaration,  except  the  delivery  of  the  writ  to  the  she- 
riff, is  put  in  issue  by  them.  It  would  be  impossible  to 
frame  a  plea  in  confession  and  avoidance  which  should  not 
either  be  demurrable,  or,  by  confessing  the  falsehood  of  the 
return,  render  avoidance  impracticable  upon  the  present 
facts. 

It  is  to  be  considered  also  that  the  sheriff  is  a  public 
officer  in  the  discharge  of  a  public  duty,  and  should  not  be 
harassed  with  actions  where  no  damage  is  sustained  or  any 
right  infringed :  Williams  v.  Mostyn(c).  [Lord  Denman  C  J. 
We  acted  lately  upon  that  case  in  this  Court  (d).]  The 
case  never  has  been  doubted :  the  right  of  the  plaintiff  in 
the  present  case  is  to  have  the  proceeds  of  the  goods,  if 
available  for  his  execution^  at  Westminster.  It  cannot  be 
said  there  were  any  goods  available  for  that  purpose.  How 
has  he  been  damnified  ?  No  special  return  of  the  facts 
could  have  in  any  way  improved  his  condition. 

Lord  Denman  C.J. — I  am  of  opinion  that  the  rule  to 
increase  the  damages  must  be  discharged,  and  that  the 
rule  to  enter  a  verdict  for  the  defendant  ought  to  be  made 
absolute.  It  was  not  a  false  return  that  the  debtor  had  not 
any  goods  in  the  defendant's  bailiwick,  out  of  which  he 

(a)  7  Price,  566.  (iQ  See  Randeil  v.  Wkeble,  9  P. 

(6)  9  a  &  B.  67.  &  D.  603. 

(c)  4  M.  &  W.  554. 

vol*.  !• — O.  D.  H 
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1841.  could  levy  the  damages.  It  ia  dear  that  under  the  atat. 
SAnn,  c.  14^  and  the  expedient  eonatrnction  it  haa  received^ 
the  sheriff  finding,  on  seizure  of  the  goods,  that  there  was 
an  arrear  of  rent,  which  would  absorb  the  proceeds  of  a 
sale^  would  hate^  in  truth,  no  goods  of  the  debtor  wherewith 
to  satisfy  the  writ.  The  defendant  has  done  nothing  wrong 
in  making  a  return  to  that  effect  in  the  present  case*  I  had, 
indeed,  some  doubt  how  far  the  plaintiff  might  be  preju- 
diced by  that  mode  of  return,  but  I  do  not  see  bow  he 
could  be ;  and,  as  no  valid  distinction  in  principle  can  be 
made  between  the  case  of  a  prior  writ  and  that  of  rent  ex- 
hausting  the  levy,  I  think  the  return  made  in  this  case  was 
a  correct  return,  and  that  it  affords  an  answer  to  the  action. 
It  is  unnecessary  to  consider  whether  this  defence  is  admis- 
sible under  the  general  issue,  or  must  be  specially  pleaded, 
because  in  this  case  there  is  a  plea  of  nulla  bona ;  but  we 
should,  very  possibly,  acquiesce  in  (he  decision  of  the  Court 
of  Exchequer. 

Patteson  J.— It  is  clear  that  the  rule  to  increase  the 
damages  cannot  be  sustained,  because  the  first  writ  had  pri- 
ority ;  and,  although  the  goods  were  seized  under  the  plain- 
tiff's writ,  yet,  as  they  were  not  sold  also  under  it,  the  plain- 
tiff could  not  claim  the  proceeds.  With  regard  to  the 
defendant's  rule  to  enter  the  verdict,  1  do  not  see  how  he 
could  plead  the  facts  specially  without  admitting  a  false 
return,  which  would  put  him  out  of  court  at  once,  as  he 
could  not  shew  any  sufficient  avoidance.  The  question 
then  is,  was  nulla  bona  a  good  return  on  the  facts  of  this 
case?  I  think  it  was.  The  sheriff,  in  making  a  return,  is 
not  bound  by  the  rules  of  pleading.  But  if  he  had  made  a 
special  return,  stating  the  seizure  and  sale,  the  payment  of 
rent,  and  the  prior  writ,  and  that  the  debtor  had  no  goods 
applicable  to  the  plaintiff's  execution ;  would  not  that  in 
effect  be  a  return  of  nulla  bona  i  It  is  singular  that  an 
action  should  be  brought  against  a  sheriff  for  a  false  return 
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of  nulla  boDa,  where  rent  has  absorbed  the  levy,  because 
the  Stat  8  Ana.  c.  \4,  enacts  in  substance  that,  on  seizure 
and  notice  of  rent  being  due,  the  person  suing  out  the  writ 
shall  pay  the  landlord  all  the  rent  due  to  him,  and  the  she- 
riff is  then  to  lery  both  the  rent  and  the  execution  money. 
This  course  Was  probably  found  to  occasion  much  trouble ; 
and  the  sheriff  soon  began  to  levy  the  rent  out  of  the  goods 
and  hifliself  to  pay  the  landlord ;  and  that  practice  has  since 
prevailed.  If  the  sheriff  on  seizure  finds  that  the  rent  in  arrear 
exceeds  the  value  of  the  goods,  he  must  either  make  them 
over  to  the  landlord,  or  sell  them  and  pay  him  the  money. 
The  case  of  Wintte  v.  Lord  Chetwynd  {a)  is  not  correct,  at 
least  if  I  am  rightly  reported  to  have  held  that  a  sheriff  can- 
not sei^e  under  two  writs.  I  may  have  used  the  expressions 
attributed  to  me,  but  I  intended  to  decide  that  it  was  not 
enough  for  the  sheriff  to  return  generally  that  he  had  seized 
by  virtue  of  two  writs ;  he  ought  to  state  what  amount  he 
puts  to  the  first  writ,  in  order  that  the  plaintiff  may  know 
how  to  proceed. 
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WiNTLB 
V. 

Freeman. 


Williams  J. — t  am  satisfied  that  nulla  bona  was  a 
return  applicable  to  the  facts  of  this  case.  A  special 
return,  stating  the  facts,  would  have  been  an  argumentative 
return  of  nulla  bona. 

WiGBTMAN  J.  concurred. 

tlule  to  increase  damages  discharged : 
Rule  absolute  to  enter  verdict  for  defendant* 

(o)  7  Dowl.  P.  C.  554. 
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Fridajfy  Hallack  and  another  v.  The  Chancellor,  Masters  and 

May  7th.  Scholars  of  the  University  of  Cambridge. 

By  a  fnculty 

granted  in  PROHI BITION.  The  declaration  stated  that  the  church 

ecclesiastical     ^^  ^^*  Mary,  in  the  town  of  Cambridge,  is  a  parish  church, 

court  of  Ely,    erected  by  the  inhabitants  and  parishioners,  on  the  site  of 

the  Masters  of  .  .  t      •        f  •  •      i   r 

Arts'  Pit,  and   a  more  ancient  parish  church,  and  repaired  (except  as  to 

the  north  and    ^jy^f^  occasional  voluntary  contributions  and  reparations 

in  the  parish     made  by  the  defendants  and  others)  by  rates  from  time  to 

MaiT  ^Gam-^'    ^^^^  assessed  on  the  inhabitants  and  parishioners.     That 

bridge,  were      the  organ,  clock,  bells,  pews  and  galleries,  are  the  property 

to  the  Univer-  of  the  parishioners,  and  not  of  the  University  of  Cambridge. 

siiy.   In  1819,  Thai  before  and  at  the  time  of  demanding  of  the  letters  of 

by  agreement  ,ft-        •  -r  • 

with  the  then    request  by  the  University,  as  hereinafter  mentioned,  the  said 

dcns^ilurUni-  c*^"^^'''  exclusive  of  the  seats  in  the  nave,  and  in  the  north 

versity,  at  their  and  south  aisles,  and  in  the  galleries,  was  and  is  insufBcient 

enlarged  the      ^^r  the  accommodation  of  the  parishioners  and  inhabitants 

Masters  ol*       during  divine  service.     That  the  chancellor,  masters  and 
Arts' Pit  and         .    .  ^   .  .  ,  ,t    .        •  ,       •  /       .    .  . 

the  galleries,     scholars  of  the  said  University,  at  the  time  of  such  demand, 

and  erected      ^^^^  ^^^  g^j||  ^^^  ^  corporation,  called  The  Chancellor, 

ten  new  pews,  "^  ^         , 

and  for  that      Masters  and  Scholars  of  the  University  of  Cambridge,  and 

inove"ihe"       ^^^^  *"^  ^""^  "^^  occupiers  of  any  messuage  or  house  in 

organ  into  the  the  said  parish,  or  rated  to  the  repairs  of  the  said  parish 

made'other       church  in  respect  of  any  messuage  or  house  in  the  parish. 

alterations;  fhat  the  said  University  have  not  from  time  immemorial 
and  the  Uni-  ^  .  •       •      i 

versity  after-     possessed  or  enjoyed  any  pews  or  seats  either  in  the  nave 

uTtcd*  by?et-  ^^  ^^^  ®*^^  chuich,  or  in  either  of  the  aisles  or  galleries,  nor 

ters  of  request,  have  they  any  right  to  possess  or  enjoy  any  pews  or  seats 

a  suit  ill  the  .  .   ^.  *i_        • 

Court  of  "y  prescription  or  otherwise. 

Arches  against 

the  churchwardens  and  parishioners,  to  confirm  the  erections  and  alterations,  and  to 
appropriate  the  tame  to  the  University  and  their  successors  exclusively »  The  o£Bcial  prin- 
cipal received  the  letters  of  request  and  the  act  on  petition,  answer  and  reply.  To  a 
declaration  in  prohibition  by  the  churchwardens,  &c.  disclosing  these  facts,  the  Univer- 
bhy  demurred,  and  this  Court  gave  judgment  for  the  defendants  in  prohibition,  on  the 
ground  that,  supposing  the  grant  of  a  faculty  for  a  pew  to  a  corpoiation  to  be  illegal, 
and  that  prohibition  would  lie  for  a  faculty  before  it  is  granted  (which  was  doabtful)| 
3?et  a  faculty  to  confirm  erections  and  alterations  would  be  legal,  and  the  spiritual  court 
had  done  nothing  illegal  as  yet,  and  it  was  not  to  be  presumed  that  court  would  not 
limit  tho  faculty  to  those  objects  which  might  be  legally  embraced  in  it. 
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Yet  the  said  chancellor,  master  and  scholars,  well  know-        1841. 

ing  the  premises^  but  intending  to  injure  the  plaintiflfs  and      ^^v^^ 

Hallack 
other  parishioners,  did,  on  the  28th  April,  18d7> — with  the  i^, 

intention  of  commencing  and  prosecuting  a  cause  in  the  University 
Arches  Court  of  Canterbury,  against  the  patrons,  perpetual  Cambridog. 
curate  or  incumbent,  churchwardens,  parishioners  and  inha- 
bitants of  the  said  parish  of  St.  Mary,  "  in  order  to  obtain 
a  faculty  to  the  said  chancellor,  masters  and  scholars,  and 
their  successors,  for  confirming  certain  additions  and  alter* 
ations  theretofore  made  in  the  said  church  of  St.  Mary,  to 
wit,  an  enlargement  or  addition  to  a  certain  area  or  space 
called  or  known  by  the  name  of  the  Master  of  Arts'  Pit, 
situate  in  the  middle  aisle  or  nave  of  the  church,  by  the 
extension  of  the  same  from  the  west  end  thereof,  for  the 
distance  of  13  feet,  towards  the  west  end  of  the  said  church, 
the  said  addition  being  of  the  same  width  as  the  said  pit, 
and  the  erection  and  building  of  four  pews  or  seats  on  the 
south  side  of  the  said  addition  to  the  said  pit,  and  four 
other  pews  or  seats  on  the  north  side  of  the  said  addition 
to  the  said  pit,  the  taking  down  or  removal  of  the  staircases 
or  entrances  into  the  galleries  on  the  north  and  south  aisles 
of  the  said  church,  and  the  organ  loft,  and  the  removal  of 
the  organ  into  such  part  of  the  tower  as  was  not  occupied 
by  the  clock  and  its  appendages,  and  the  erection  and 
making  of  a  balcony  or  gallery  for  the  accommodation  of 
the  choristers,  and  also  the  extension  and  prolongation  of  the 
galleries  in  the  aisles  of  the  said  church,  and  the  making 
of  the  continuation  of  the  galleries  so  prolonged  across  the 
west  end  of  the  nave  of  the  said  church,  in  lieu  of  the  organ 
loft  so  removed,  and  the  erection  of  new  staircases  unto 
the  said  galleries,  at  the  western  ends  of  the  said  side  aisle, 
from  the  archways  in  the  south  of  the  said  church,  and  of 
a  new  staircase  leading  as  well  to  the  new  organ  loft  as  to 
the  belfrey,  at  or  near  the  western  extremity  of  the  south 
aisle  of  the  said  church ;  and  also  for  the  removal  of  the 
consistory  courts,  and  the  seats  and  presses  therein,  with 
the  documents  and  records  remaining  in  the  said  court,  and 
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1841.        the  placing  the  same  in  the  opposite  or  north  aisle  of  the 
Hallack      ®^'^  church;  and  also  the  erection  and  bailding  of  three 
t>.  arches  of  stone  for  the  support  of  the  said  new  gallery  across 

the  nave  at  the  west  end  of  the  said  churchy  the  centre  of 

Cambridce.  which  said  arches  to  be  left  open,  in  order  to  aiFord  access 
to  the  said  Master  of  Arts*  Pit;  and  also  for  confirming  the 
erection  or  building  of  two  other  new  pews  or  seats  under 
two  of  the  arches  of  the  said  new  gallery,  the  one  on  the 
south  side  and  the  other  on  the  north  side  of  the  said  en- 
trance to  the  said  pit,  at  the  west  end  of  the  nave  of  the 
said  churchy  and  for  appropriating  and  confirming  as  well 
the  said  original  and  new  galleries  as  also  the  said  pews  or 
seats  on  the  south  side  of  the  said  addition  to  the  aforesaid 
pit,  and  the  said  pew  under  one  of  the  said  arches,  to  wit, 
that  on  the  south  side  of  the  entrance  of  the  said  pit,  to  and 
for  the  use  of  the  said  chancellor,  master  and  scholars,  and 
their  successors,  exclusive  of  all  others/* — request  J.  S., 
the  vicar-general  of  the  Bishop  of  Ely,  and  official  princi* 
pal  of  the  consistorial  and  episcopal  court  of  Ely,  to  grant 
to  the  said  chancellor,  masters  and  scholars,  letters  of 
request  to  Sir  Herbert  Jettner,  Knight,  official  principal 
of  the  Arches  Court.  That  the  letters  of  request  were 
granted  and  presented  on  the  1st  May,  18d7i  to  Sir  J7. 
Jenner^  Knight,  official  principal  of  the  Arches  Court  of 
Canterbury,  and  that  on  that  day  the  chancellor,  masters 
and  scholars^  by  their  proctor,  did  then  allege  before  the 
official  principal  of  the  Arches  Court  of  Canterbury,  that  a 
faculty,  dated  the  24th  July,  1738,  was  granted,  by  the  then 
vicar-general  of  the  Bishop  of  Ely.  and  official  principal  of 
the  consistorial  and  episcopal  court  of  Ely,  to  the  chan- 
cellor, masters  and  scholars  of  the  said  University^  to  ap- 
propriate to  them  and  their  successors,  exclusive  of  all 
others,  a  space  in  the  middle  aisle  or  nave  of  the  said  church, 
called  the  Master  of  Arts'  Pit ;  that  another  faculty  of  the 
same  date  was  granted  for  adding  to  the  Master  of  Arts* 
Pit,  and  for  appropriating  the  same  to  the  said  chancellor, 
masters  and  scholars  for  ever,  exclusive  of  all  others;  and 
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did  then  «U^(e  that  the  original  galleries  in  the  north  and 
south  aisles  of  the  said  church  had  from  time  to  time,  and 
at  all  times  since  the  erection  thereof^  been  exclusively  used 
by  the  undergraduate  members  of  the  University  during  UmvERaiTT 
divine  service  and  sermons,  and  that  they  had  at  all  times  Cam^^ipus. 
been  supported  and  repaired  by  and  at  the  expense  of  the 
said  chancellor,  masters  and  scholars,  when  need  required ; 
that  the  chauoellori  masters  and  scholars,  had  also  from 
time  to  time  largely  contributed  to  the  expenses  of  other 
repairs,  as  well  as  to  the  expense  of  building  and  rebuilding 
the  church ;  that  some  time  siuce  the  chancellor,  masters 
and  scholars  were  desirous,  at  their  sole  costs,  to  make  the 
additions  and  alterations  mentioned  in  the  request  to  the 
viear'-general  of  the  Bishop  of  Ely,  and  had  petitioned  the 
said  vicar-geueral  and  official  principal  of  the  said  court  of 
Ely  for  a  faculty  for  these  purposes,  and  for  appropriating 
and  confirming  the  said  additions  to  the  Master  of  Arts* 
Pit;  and  as  well  the  then  galleries  as  the  said  then  intended 
new  gallery,  and  also  the  four  pews  on  the  south  side  of  the 
addition,  and  the  two  pews  under  the  intended  new  gallery, 
for  the  use  of  the  said  chancellor,  masters  and  scholars,  and 
their  successors;  and  that  on  the  £Oth  July,  18  I9i  a  citation 
issued  under  the  seal  of  the  said  court,  citing  the  patrons, 
vicar,  churchwardens  and  parishioners  of  the  said  parish  of 
Great  St.  Mary  to  appear  and  shew  cause  why  the  said 
faculty  should  not  be  granted;  that  the  churchwardens 
appeared  on  the  8d  August,  1819»  and  alleged  an  agree- 
ment between  the  said  chancellor,  masters  and  scholars,  and 
the  said  parish ;  and  that  on  the  SOth  October,  1819,  it  then 
appearing  that  it  had  been  so  agreed  upon  between  the  said 
chancellor,  masters  and  scholars,  and  the  said  churchwar- 
dens and  parishioners,  the  surrogate  of  the  said  vicar-general 
and  official  principal  of  the  said  court  of  Ely  decreed  a 
faculty  to  be  granted  to  the  said  chancellor,  masters  and 
scholars,  for  the  purposes  following,  to  wit,  at  the  sole 
costs  and  charges  of  the  said  chancellor,  masters  and  scho- 
lars, to  enlarge  the  Master  of  Arts'  Pit  (as  before  set  out 
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1841.        in  the  reque6t)|  and  also  for  appropriating  and  confirming 

^^"^""^^^      the  said  then  intended  addition  to  the  Master  of  Arts'  Pit, 

p^  and  as  well  the  then  galleries  as  the  said  new  galleriesi 

UivfVBRsiTY    vrhen  erected,  and  also  four  pews  on  the  sooth  side  of  the 

OP  ,  .  . 

Cambridge,    said  addition,  to  the  use  of  the  said  chancellori  masters  and 

scholars,  and  their  successors,  exclusive  of  all  others  (the 
four  pews  on  the  north  side  of  the  said  addition,  when  so 
erected,  being  for  the  use  of  the  parishioners).  And  they 
did  also  allege,  that  no  faculty  had,  in  pursuance  of  the  said 
decree,  been  hitherto  granted,  but  that  shortly  after  the 
making  of  the  said  decree,  the  said  chancellor,  masters  and 
scholars  had,  at  their  own  expense,  made  the  said  additions 
and  alterations. 

The  declaration  went  on  to  state,  that  after  these  alle- 
gations had  been  so  made,  Sir  H.  Jenner,  official  principal 
of  the  Arches  Court  of  Canterbury,  accepted  the  letters  of 
request,  and  decreed  a  citation  of  the  perpetual  curate  and 
the  churchwardens  and  inhabitants  of  the  parish  to  appear 
and  shew  cause  why  a  faculty  should  not  be  granted  to  the 
said  chancellor,  masters  and  scholars,  for  confirming  the 
hereinbefore  mentioned  additions  and  alterations,  so  as 
aforesaid  made  in  the  said  church,  to  wit,  the  enlargement 
of  the  Master  of  Arts'  Pit  by  IS  feet;  the  erection  of  the 
said  four  pews  on  the  south  side,  and  of  four  pews  on  the 
north  side  of  the  said  enlargement;  the  removal  of  the  stair* 
cases  unto  the  galleries  in  the  north  and  south  aisles,  and 
the  organ  loft;  the  removal  of  the  organ  into  the  tower; 
the  erection  of  a  gallery  for  the  choristers ;  the  prolongation 
of  the  galleries  in  the  aisles,  and  their  continuation  across 
the  west  end  of  the  nave;  the  erection  of  new  staircases 
with  the  several  galleries  at  the  west  end  of  the  side  aisles 
from  the  archways  in  the  porch ;  and  of  a  new  staircase  to 
the  organ  loft  and  belfr} ;  for  the  removal  of  the  consistory 
court,  seats,  presses,  documents  and  records,  into  the  oppo- 
site aisle;  the  building  of  three  arches  of  stone  for  the 
support  of  the  new  gallery  across  the  nave;  and  for  con- 
firming the  erection  of  two  other  new  pews  under  two  of 
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the  said  arches  of  the  new  gallery,  one  on  the  south  side 
and  the  other  on  the  north  side  of  the  entrance  to  the  pit; 
and  for  approprialing  and  confirming  as  well  the  said  origi- 
nal and  new  galleries,  as  also  the  said  four  pews  on  the 
south  side  of  the  addition  to  the  pit,  and  the  said  pew  under 
one  of  the  arches  on  the  south  side  of  the  entrance  to  the 
pit,  to  and  for  the  use  of  the  $aid  chancellor,  masters  and 
scholars,  and  their  successors,  exclusive  of  all  others. 

The  declaration  then  stated  that  the  cause  was  then  insti- 
tuted, and  that  on  the  6th  June,  1837,  the  plaintiffs  appeared 
and  prajed  to  be  heard  against  issuing  the  said  faculty/ and 
that  on  the  £9th  June  they  delivered  their  act  on  petition 
in  objection  to  the  issue  of  the  faculty,  alleging  (among 
other  things)  that  the  church  was  built  in  15X9,  and  the 
steeple  in  1593,  and  the  bells  hung  in  the  tower  at  the  costs 
of  the  parishioners,  aided  by  voluntary  contributions,  and 
that  they  have  been  since  principally,  if  not  solely,  repaired 
by  means  of  rates  on  the  parishioners;  that  the  parishioners 
are  unable  to  obtain  suitable  accommodation  for  attending 
divine  service  in  the  church,  by  reason  that  the  said  chan- 
cellor, masters  and  scholars,  who  were  non- parishioners,  do 
in  fact,  though  unduly^  keep  and  appropriate,  and  have  long 
unduly  kept  and  appropriated  a  large  space,  called  the  Mas- 
ters' Pit,  in  the  nave  or  body  of  the  church,  and  the  northern 
and  southern  galleries,  as  also,  within  the  last  few  years,  the 
western  gallery  (the  north  and  south  galleries,  with  the  pit| 
being  capable  of  holding  900  persons),  to  their  own  sole 
use,  to  the  entire  exclusion  of  the  parishioners,  and  in  mani- 
fest derogation  of  their  rights;  that  before  1836,  there  were 
only  44  pews  for  the  parishioners,  and  that  the  churchwar- 
dens have  since  built  £4  new  pews  by  a  rate;  that  the  68 
pews  contain  only  250  persons,  the  population  being  be- 
tween 800  and  900,  and  that  no  more  can  be  built;  that 
there  are  no  free  sittings;  that  the  said  chancellor,  masters 
and  scholars,  to  wit,  such  of  them  as  are  resident  in  the 
University,  reside  in  their  colleges  and  halls,  or  in  lodgings, 
not  one  of  which  colleges  and  halls  is  within  the  parish. 
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1841.        bat  the  whole  claim  to  be  exCra^parochial,  paying  no  paro- 

'-^"^^      chial  rates;  that  their  proctor  aubmitted  that  under  the  cir- 

^.  cumitancea  a  faculty^  appropriating  to  the  University  other 

UNivEftBiTT   pgrt,  of  ihe  pariih  church,  in  addition  to  the  Masters'  Pit 

Cambridob.  and  north  and  south  galleries,  ought  not  to  issue,  and  prayed 

that  tight  and  justice  might  be  done  to  the  parish^  and  the 

University  be  condemned  in  costs. 

The  declaration  then  stated  the  answer  of  the  chancellor, 
masters  and  scholars,  alleging  (in  substance)  that  the  church 
had  been  from  the  earliest  period  used  by  the  University, 
without  asking  permission,  for  sermons  and  University  exer- 
cises, and  for  all  other  purposes,  when  by  the  statutes  and 
usages  of  the  University  or  otherwise  a  church  was  required, 
and  that  no  other  church  was  used  for  such  purposes;  that 
by  a  statute  of  the  University,  passed  between  1309  and 
1906,  every  person  taking  the  degree  of  D.  D»  should 
preach  a  Latin  sermon  in  the  church,  on  a  day  assigned  by 
the  chancellor;  that  by  another  statute,  on  four  days  in  each 
year,  Latin  sermons  to  the  clergy  should  be  preached  by 
the  chancellor  or  a  D.D.;  that  prior  to  the  year  1306,  and 
long  before  the  present  church  was  built,  the  sermons  and 
exercises  of  members  proceeding  to  the  degree  of  D.D. 
were  preached  and  performed  in  the  old  church,  and  are  now 
preached  and  performed  in  the  new;  that  the  chief  expenses 
of  building  the  church  and  steeple  were  defrayed  by  the 
University,  and  by  benefactions  obtained  by  it  (stating  them) ; 
that  the  church  has  been  commonly  called  the  University 
Church;  that  occasionally  before  the  year  l640,  and  regu- 
larly since  that  year,  the  University  hath  twice  in  each  year 
commemorated  in  the  said  church  the  benefactors  to  the 
building  as  benefactors  to  the  University;  and  that  by  an 
ancient  statute  of  the  University,  every  bachelor,  on  taking 
his  degree,  should  pay  4d.  to  the  repair  of  the  said  churchy 
and  the  same  hath  been  constantly  paid.  That  the  answer 
then  stated  the  two  faculties  of  the  24th  July,  1738,  and 
the  petition  of  1819,  to  the  court  of  Ely,  for  a  faculty  to 
confirm  the  decree;    that  no   faculty  actually  issued,  but 
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that  Ae  alterations  and  additions,  anthoiised  by  the  decree 
to  be  made,  were  done  at  the  expense  of  the  University; 
that  the  University  built  two  new  pews  under  the  arches  of  «. 

the  new  gallery,  it  having  been  agreed  that  one  should  be  far  U»"«»»'Tr 
the  nse  of  the  University  and  the  other  for  the  use  of  the  pa*-  Cavbbiooe, 
rish ;  it  stated  that  the  pit  and  galleries  would  hold  no  more 
dian  750  persons ;  that  the  resident  members  are  between 
1500  and  1 750  in  number,  and  had  no  other  church  to  resort 
to  for  hearing  sermons;  it  denied  that  the  parishioners  could 
not  obtain  accommodation  by  reason  of  the  University  ap* 
propriating  the  Master  of  Arts'  Pit  and  the  galleries  to  their 
own  use  as  alleged  (stating  the  mode  of  performmg  divine 
service  and  the  attendance);  it  alleged  that  the  organ  and 
dock  in  the  church  are  the  property  of  the  University;  that 
the  parishioners  have  been  allowed  the  use  of  the  Master  of 
Arts'  Pit  and  the  galleries^  when  the  members  of  the  Uni- 
versity did  not  attend;  that  the  parishionersi  in  addition  to 
the  45  pewsy  have  the  use  of  six  more  in  the  chancel;  that 
since  1836  they  have  the  use  of  75  pews;  that  the  Univer- 
sity have  been  accustomed  to  contribute  largely  to  the  repair 
of  the  churchy  sometimes  one-third  and  latterly  two-thirds 
of  the  expense;  that  the  University  has  made  no  encroach- 
ments in  the  church,  and  that  the  alterations  and  additions, 
for  which  this  faculty  is  sought,  did  not  interfere  with  the 
sittings ;  that  the  expenses  amounted  to  ^5001. ;  that,  though 
none  of  the  colleges  or  halls  are  situate  within  the  parish, 
the  University  is  a  body  corporate;  that  it  has  a  fixed  loca^ 
lity,  and  extends  over  the  whole  town  of  Cambridge,  in- 
cluding the  said  parish,  and  that  the  said  chancellor,  masters 
and  scholars,  in  their  corporate  capacity,  are  rated  to  the 
church  and  poor  rates  of  the  parish,  in  respect  of  a  bouse 
now  pulled  down,  situate  within  the  parish,  and  prayed  that 
the  faculty  might  be  granted. 

The  declaration  then  set  out  the  reply  of  the  now  plain- 
tiffs, denying  that  the  chief  expense  of  building  either  the 
church  or  steeple  was  defrayed  by  the  University;  denying 
that  the  faculties,  dated  the  24th  July,  1788,  were  lawfully 
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1841.        granted,  and  stating  that  the  northern  and  southern  galleries 
^^^^^-^^^      were  not  built,  nor  had  they  been  since  repaired,  at  the  ex- 
V.  pense  of  the  University,  but  by  the  parishioners,  for  the  use 

University  ^^  ^{^^  under  graduates;  denying  that  the  parishioners  have 
Cambridge,  the  use  of  six  pews  in  the  chancel,  or  that  the  University 
has  contributed  one-third  or  two-thirds  of  the  expense  of 
repair  as  alleged;  and  denying  that  the  organ  or  clock  is  the 
property  of  the  University.  The  declaration  then  stated 
that  Sir  H,  Jenner,  the  oflScial  principal,  8cc,  received  the 
said  act  on  petition,  answer  and  reply,  and  that  the  said 
suit  is  now  at  issue  in  the  said  Court  of  Arches;  that  the 
official  principal  decreed  that  the  cause  should  be  pro- 
ceeded with,  and  that  it  is  now  pending  and  being  pro« 
ceeded  with  in  said  Court,  &c.  Therefore,  and  because  the 
granting  of  such  a  faculty  as  that  prayed  for  by  the  Univer^ 
sity  in  the  said  cause.  Sec.  is  not  the  subject  of  ecclesiastical 
cognisance  and  jurisdiction,  the  plaintiffs  pray  judgment  of 
this  Court  that  a  writ  of  prohibition  may  issue,  &c.  Sec. 
General  demurrer  and  joinder. 

Sir  fV.  W.  FoUeit,  in  support  of  the  demurrer  (a).  On 
this  declaration  the  defendants  are  entitled  to  judgment; 
1st,  because  no  excess  of  jurisdiction  appears;  ddly,  be* 
cause  the  grant  of  a  faculty  is  in  the  discretion  of  the  ordi* 
nary.  The  plaintiffs  are  premature.  No  excess  of  jurisdic* 
tion  is  disclosed  by  the  declaration,  or  appears  on  the  face 
of  the  proceedings  below;  the  plaintiffs  submitted  and 
prayed  the  judgment  of  the  Court  below,  and  thereby  ad- 
mitted  their  cognisance  of  the  cause.  In  Blacket  v.  £2i- 
tard{b\  the  prayer  was  to  dismiss  the  suit,  but  the  libel 
was  admitted;  that  was  a  step  towards  an  excess  of  juris- 
diction.  In  Burder  v.  Vtley{c\  the  illegality  of  the  rate 
was  apparent  on  the  face  of  the  proceedings.  It  will  be 
contended,  however,  that  the  grant  of  a  faculty  to  a  corpo- 

(a)  The  case  was  ai^ued  before  (6)  9  B.  &  C.  851. 

Lord   Denman  C.  J.,    Patteian,         (c)  9  Law  Joiirn.  (N.S.)  Q.B. 
WUliami  and  Wighimw  Js.  267;  S.C.  4  P.  &  D.,  not  yet  rep. 
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ration  not  resident  is  contrary  to  law,  and  that  this  Court        i84i. 
will  interfere  when  the  spiritual  court  is  proceeding  towards      ^^v^^^ 
an  illegal  act     But  prohibition  will  not  lie  for  a  faculty;  9. 

Com.  Dig.  Prohibition  (G  3).  In  this  case  also  the  faculty  University 
prayed  for  is  twofold  in  its  object,  to  confirm  the  alteration  Cahbrioob. 
of  the  pews,  and  to  appropriate  them.  If  the  second  is 
doubtful,  tlie  first  is  exclusively  matter  of  ecclesiastical  cog- 
nisance, and  this  Court  will  not  presume  that  the  faculty, 
if  granted,  will  not  be  confined  to  the  former  object  only; 
Hall  V.  Mauleia).  In  Byerley  v.  Windus{b)  the  spiritual 
court  was  proceeding  to  try  a  title  by  prescription,  which 
could  not  be  properly  tried  there,  and  which  is  triable  at 
common  law  only.  Here  the  case  is  otherwise.  Chesterton 
V.  Farlar  (c)  is  a  strong  authority ;  there  the  suit  was  de- 
pending, and,  though  the  rate  was  clearly  illegal,  yet,  as  the 
suit  was  before  a  court  of  competent  jurisdiction,  prohibition 
was  refused.  So  in  Griffin  v.  Ellis id)^  where  the  rate  was 
clearly  illegal,  this  Court  would  not  interfere,  though  the 
responsive  allegation  below  was  admitted  to  proof.  Where 
the  Court  below  has  original  jurisdiction,  the  party  seeking 
a  prohibition  must  wait  for  sentence,  or  some  manifestly 
illegal  act.  None  such  appears  here.  If  the  spiritual  court 
has  granted  an  improper  faculty,  the  temporal  courts  cannot 
interfere.  They  cannot  control  the  discretion  of  the  ordi- 
nary (e). 

Kelly  contrd.  Either  party  to  the  suit  below  may  have 
prohibition;  Com.  Dig.  Prohibition  (E);  Darby  v.Cosens{f). 
The  ordinary  has  not  jurisdiction  over  all  pew  rights ;  he 
cannot  grant  a  faculty  to  **  one  and  his  heirs;"  Com.  Dig. 
Prohibition  (E  Sc  G  3);  Brabin  and  Tradum's  case(g).  A 
faculty  to  a  corporation  and  their  successors,  as  prayed  ill 

(d)  7  A.  &  £.  721;  S.C.  3  N.  (e)  The  ai^ument  as  to  the  lega- 

&  P.  459.  lity  of  the  faculty  is  omitted,  as 

{h)  a  B.  &  C.  1 ;  7  D.  &  R.  564.  the  judgment  of  the  Court  proceeds 

(c)  7  Ai  &  £.  713;  S.  C.  Reg.  upon  the  other  point. 

V.  Judic.  Comm,  8  N.  &  P.  15.  (/)  1  T.  R.  ^52. 

((f)  3  P.  &  D.  398.  Ig)  Poph.  140. 
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1841.        the  suit  below,  19  open  to  the  same  objectiao.     Bat  coti* 
HALLAct     ^^'^S  ^^^^  ^^^^^  ^  original  jorisdiction  in  the  ordinary  to 
V.  grant  of  refuse  a  faculty,  yet,  if  the  temporal  courts  tfee  that 

the  faculty  about  to  be  granted  is  contrary  to  law,  they  will 

Cambbipoiu  prohibit  before  sentence.  Burder  v.  Veley{a)  is  decisive  on 
that  point.  In  Chesiertm  v.Farlar{b),  Hall  v.  Maule{c)t 
and  Ofififi  v.  Ellis  (cf ),  which  were  cited  to  shew  that  the 
plaintiffs  were  premature,  the  courts  below  had  jurisdiction 
over  the  subject-matter.  But  here  the  jurisdiction  to  grant 
this  faculty  in  the  terms  prayed  is  denied.  The  faculty 
would  be  void  at  law.  Prohibition  is  therefore  ex  debito 
justittft,  Com.  Dig.  Prohibition  (C) ;  even  where  the  tern* 
poral  court  has  not  cognisfance  of  the  matter  of  the  libel ; 
Com.  Dig.  Prohibition  (F  1),  Seammell  v.  Willdnton  (e), 
Darby  v.  Counn  (/). 

Sir  W.  W.  Follett  in  reply.  There  is  no  authority  that 
prohibition  will  lie  against  the  grant  of  a  faculty.  In  Brabin 
and  Tradum*$  case  (g)|  the  grant  was  enforced  by  excommu- 
nication, which  was  ground  of  interference,  as  contrary  to 
the  ecclesiastical  law:  see  also  Langley  v.  Ckute{h).  A 
temporal  right,  as  a  right  of  action,  must  be  touched  before 
prohibition  wilt  issue:  Bulwer  v.  Ha$e(i)f  per  Lord  Ellen* 
borough  C  J.  In  Darby  v.  Cosem{f)  a  modus  was  set  up^ 
which  put  an  end  to  the  jurisdiction.  In  Gould  v.  Capper  (Ji) 
the  bounds  of  a  parish  were  a  question.  In  Seammell  v. 
Wilkinson(e),  which  appears  adverse,  the  allowance  of  proof 
of  a  Willi  by  the  canon  or  civil  law,  might  prejudice  common 
law  rights.  None  such  can  be  prejudiced  by  this  faculty, 
the  disposal  of  pews  being  matter  of  spiritual  cognizance 
only.     But  supposing  that  part  of  the  faculty,  viz.  the  grant 

(a)  9  Law  Journ.  (N.  S.)  Q.  B.  (e)  2  East,  55^. 

267;  S.C.  4  P.  &  D.  not  yet  rep.  (/)  1  T.  R.  552. 

(5)  r  A.  &  E.  713;  8.C.  Reg.  (g)  Poph.  140. 

V.  Judic.  Comm.  3  N.  &  P.  15.  (A)  Sir  T.  Eny.  246. 

(c)  7  A.  &  E.  721 ;  5.  C.  3  W.  (i)  S  East,  217. 

&  P.  459.  {k)  5  East,  370. 

{d)  3  P.  &  D.  398. 
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ct  a  pew  to  a  non-resident  oorporation^  k  iUegaU  tbb  Conrt        1841. 
will  not  ioterfore  at  this  atage.    In  Burder  f « Filty  (a),  the      l^^"^^ 
tpiritQal  court  bad  proooiiaced  in  fafour  of  an  lUcgal  rate«  ^ 

Cur.  adv.  vuli.       Camwiw^. 

Lord  Denman  C.  J.^  at  the  sittings  after  this  term  (May 
]0)»  delivered  the  judgment  of  the  Court  as  follows: — 
This  is  a  demurrer  to  a  declaration  in  prohibition,  upon  the 
hearing  of  which  many  more  cases  were  cited,  and  a  much 
wider  range  of  argument  was  gone  into,  than  we  feel  it  neces- 
sary to  notice  in  the  judgment  which  we  are  about  to  give« 

The  declaration  discloses  that  the  church  of  St,  Mary's 
at  Cambridge  is  a  parish  church ;  that  the  greater  part  of  it 
has  for  four  or  five  centuries  been  occupied  by  the  members 
of  the  University,  but,  as  the  plaintiffs  allege,  unduly,  since 
they  are  not  parishioners  nor  occupiers  of  any  house  or 
houses  in  respect  of  which  they  claim  any  prescriptive  right. 
That  a  faculty  was  granted  by  the  ecclesiastical  court  of  Ely, 
in  the  year  1738,  but,  as  the  plaintiffs  allege,  illegally,  by 
which  a  part  of  the  nave,  called  the  Masters  of  Arts'  Pit,  and 
the  north  and  south  galleries  were  appropriated  to  the  mem- 
bers of  the  University.  That  in  the  year  1829,  the  Univer- 
sity were  desirous  of  extending  the  Masters  of  Arts'  Pit 
and  the  galleries,  and  erecting  eight  new  pews,  four  on  each 
side  of  the  extension  to  the  Masters  of  Arts'  Pit,  and  also 
Iwo  new  pews  in  a  part  of  the  porch  of  the  churchy  for 
which  pmpose  they  were  desirous  of  removing  the  organ 
from  its  then  poaiUoQ  into  the  tower,  and  making  some 
alterations.  The  declaration  also  discloses  an  agreement  by 
the  churchwardens  and  parishioners  that  these  tlungs  should 
be  done>  but  alleges  that  upon  application  for  a  faculty  to 
the  ecclesiastical  conrt  at  Ely  some  differences  arose  as  to 
part  of  the  expense  being  borne  by  the  parish,  and  as  to  the 
appropriation  of  oaa  of  the  proposed  new  pews  in  the  porch. 
It  discloses  that  a  faculty  was  decreed,  but  never  actually 
granted,  for  making  the  proposed  akeiations,  and  for  sqppro^ 

(«)  »  Law  Jomi.  (If,  S.)  Q.  B,  M7;  9.C.  4  P.  ft  t).,  Heeyel  fejK 
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1841.  printing  the  proposed  extensions  of  the  Masters  of  Arts'  Pit 
and  the  galleries  to  the  members  of  the  University.  That 
V,  the  alterations  were  accordingly  made  at  the  expense  of  the 

UwivwisiTT  University,  and  that  in  the  year  1837  the  University  obtained 
Cambbidgb.  letters  of  request  from  the  ecclesiastical  court  at  Ely  to  the 
Court  of  Arches^  and  prayed  in  the  latter  court  for  a  faculty 
confirming  the  alterations,  and  appropriating  the  extensions 
to  the  members  of  the  University.  It  then  alleges  that 
citation  issued  from  the  Court  of  Arches  to  the  perpetual 
curate,  churchwardens  and  parishioners  of  St.  Mary's,  that 
the  plaintiffs  appeared  and  petitioned  against  the  faculty; 
the  petition  is  set  out,  the  answer  of  the  University,  and  the 
reply  of  the  plaintiffs. 

Upon  these  documents  the  facts  above  set  forth  appear 
uncontradicted ;  other  facts  are  disputed,  but  they  are  none 
of  them  of  an  exclusively  temporal  nature,  neither  do  they 
appear  to  be  in  themselves  very  important.  The  declaration 
then  states  that  the  cause  is  pending,  and  being  proceeded 
with  in  the  Arches  Court,  wherefore,  and  because  the  grant- 
ing of  such  a  licence  or  faculty  as  that  prayed  for  by  the 
said  chancellor,  &c.  is  not  the  subject  of  ecclesiastical  cogni^ 
sance  and  jurisdiction,  the  plaintiffs  pray  the  judgment  of 
this  Court,  and  that  her  Majesty's  writ  of  prohibition  may 
issue. 

To  this  declaration  there  is  a  general  demurrer. 

Now  it  appears  that  the  faculty  prayed  for  has  two  ob- 
jects; first,  the  confirming  alterations  in  the  church  made 
by  the  University,  by  agreement  with  the  parishioners;  and 
secondly,  the  appropriating  the  extensions  to  the  members 
of  the  University. 

It  is  not  pretended  that  the  granting  a  faculty  as  to  alter- 
ations in  a  church,  and  as  to  the  distribution  of  seats  in 
general,  is  not  matter  of  ecclesiastical  cognisance ;  neither 
is  it  pretended  that  there  is  any  thing  objectionable  in  the 
faculty  now  prayed  for,  as  far  as  the  first  object  of  it  goes. 

The  whole  objection  rests  upon  the  second  object,  and 
cases  are  cited  to  shew  that  a  faculty  appropriating  a  pew 
to  a  man  and  his  heurs  is  bad;  that  it  cannot  be  granted 
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except  as  annexed  to  the  occupation  of  a  house  in  the  parish, 
and  that  no  person  can  claim  a  pew  in  respect  of  a  house 
out  of  the  parish,  except  by  prescription.  Therefore  it  is 
said  this  faculty  asks  too  much;  it  asks  that  which  cannot 
be  legally  granted  in  any  view  of  the  case,  that  which  the 
ecclesiastical  court  has  no  jurisdiction  to  graut,  and  therefore 
this  Court  is  called  upon  to  prohibit  the  ecclesiastical  court 
from  entertaining  the  suit  for  the  faculty  altogether. 

This  is  obviously  premature :  this  Court  has  no  power  to 
prohibit  the  ecclesiastical  court  from  granting  a  faculty  to 
confirm  the  alterations  which  have  been  made;  the  suit 
therefore  must  proceed  quoad  them,  in  order  that  the  eccle- 
siastical court,  within  whose  proper  jurisdiction  that  matter 
is,  may  determine  whether  the  faculty  shall  be  granted  or  not. 
With  respect  to  the  other  object  of  the  faculty,  assuming, 
for  the  sake  of  the  argument,  that  the  extensions  cannot  be 
legally  appropriated  as  prayed,  and  also  assuming  that  a 
prohibition  will  lie  in  respect  of  an  application,  ex  gratia, 
for  a  faculty  before  it  is  granted,  which  is  by  no  means  a 
clear  point,  still  we  are  not  to  presume  that  the  ecclesiastical 
court  will  not  take  care  to  limit  the  faculty  (if  any  be  granted) 
to  those  objects  which  may  be  legally  embraced  in  it.  The 
case  of  Byerley  v.  Windt4s(a),  which  appears  the  nearest  in 
point  to  the  present,  was  decided  entirely  upon  the  ground 
that  an  issue  was  raised  in  the  ecclesiastical  court  upon  a 
question  of  fact,  which  could  only  be  tried  by  a  jury  in  the 
temporal  court.  In  the  present  case,  no  temporal  right  is  in 
issue,  and  nothing  is  attempted  to  be  drawn  from  the  temporal 
courts  "adaliud  examen."  We  are  therefore  of  opinion 
that  the  declaration  does  not  shew  any  sufficient  grounds  for 
the  writ  of  prohibition,  and  that  judgment  must  be  given 
for  the  defendants. 

Judgment  for  the  defendants. 
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(a)  5  B.  &  C.  1 ;  &  C.  S  D.  &  R.  93. 
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Thursday,  WebbKB  V.  RlCHARDS. 

AprU  22(/. 

In  tretpasf  TRESPASS  quare  clausula  fregit.  The  only  pleai  m^^ 
^raelt  the"'"™  terial  to  notice  were  not  guilty  and  not  poMe«ied,  Issue 
plaintiff  de-     thereon. 

sen  bed  tii6 

locus  in  quo         The  plaintiff  having  obtained  a  verdict  at  the  trial  before 

as  part  of  the  Coleridge  J.  at  the  Devonshire  summer  assizes,  1839,  un- 
seabeacbyand  °.  •  .  #   • 

Ijring  between  der  the  circumstances  fully  set  forth  m  the  judgment  of  the 

marked  kw  Court,  a  rule  nisi  for  a  new  trial  was  granted  the  Michael- 
water  mark,     mas  term  following,  on  the  ground  that  the  verdict  was 

landwards^  to-  against  evidence,  the  plaintiff  not  having  proved  bis  abuttals, 

wards  the 

north  on  five  Tii-r»  i-a^o-t 

closes  particu-  J^rle,  Bere,  and  M,  SmUh  now  shewed  cause  agamst  the 
y  U  ""J SlJe  *'"•«•    They  cited  Tapley  v.  Wainwright  (a).  Bond  v.  Dwn- 

trial  it  appear-  ton{p),  Nowell  V.  Saudi  (c), 
ed  that  these 

not  immedi-         Greenwood  contr^,  appeared  to  support  the  rule,  but  the 

*^®*y  ^h'T'   C^""*^  ^^^^  ^^^y  would  call  upon  him  on  a  future  day  if  it 

cusinquo,but  should  be  necessary  to  hear  him. 

that  there  in-  Cur.  adv.  VuU. 

tenrened  a 

waste  strip  of 

shingle,  which      Lord  Denman  C.J.  at  the  sittings  after  this   term, 

the  seaLach.  (May  10)  delivered  the  judgment  of  the  Court.    This  was 

Held,  that  the  ^  rule  for  a  new  trial,  the  action  was  in  trespass,  and,  the 

aouttais  were    ^ 

not  proved.  nrst  two  pleas  being  not  guilty  and  not  possessed,  the  ques- 
tion is,  whether  the  close  in  which  the  trespasses  are  laid 
is  properly  described  in  the  declaration.  The  description 
is  as  follows  : — "  a  close  situate  in  the  parish  of  George- 
ham,  in  the  county  of  Devon,  being  part  of  the  sea  beach, 
and  lying  between  high  water  mark  and  low  water  mark 
there,  and  abutting  landwards  and  towards  the  north  in  part 
upon  a  certain  kiln  of  the  plaintiff  in  the  occupation  of  one 
John  Braylejfj  in  other  part  upon  certain  land  of  the 
plaintiff  in  the  occupation  of  the  said  John  Braylej/,  in 
other  part  upon  a  certain  road  called  Middleborough  Lane, 

(a)  5  B.  &  Ad.  395;  5.  C.  3  N.        {b)  3  A.  &  £.  26. 
&  M.  697.  (c)  2  RoU,  Abr,  678. 
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otberwiie  Freabwell  Lane,  in  other  part  upon  a  certain        1841. 
messuage  and  premises  in  the  occupation  of  Robert  Bragg, 
and  in  the  remainbg  part  landwards  and  towards  the  north 
upon  a  certain  estate  of  the  defendant  called  Middle- 
borougby  and  abutting  seawards  on  low  water  mark." 

Upon  the  opening  of  the  case  it  appeared  that  the  action 
was  brottght  for  the  erection  of  a  lime  kiln,  the  making  a 
cart  toad  across  the  sea  shore  to  the  sea,  and  the  placing 
some  heaps  of  lime  stone,  the  cargo  of  a  vessel,  on  the  soil 
between  high  and  low  water  mark.  From  the  evidence  the 
tract  in  which  the  alleged  trespasses  were  committed  was 
shewn  to  be  near  the  sea,  on  the  north  of  which  the  land 
was  divided  into  two  forms,  the  easternmost  belonging  to 
the  plaintiff,  aiid  in  the  occupation  of  John  Brayhy^  that 
on  the  vest  belonging  to  the  defendant,  and  called  Middle- 
borough.  These  farms  were  separated  by  the  lane  called 
Middleborough  Lane,  or  Freshwell  Lane,  running  north 
and  south.  South  of  these  farms  was  a  strip  of  shingle 
and  rock  between  them  and  the  high  water  mark ;  the  lime 
kiln  of  the  plaintiff  was  built  on  the  edge  of  his  fiarm  in 
the  occupation  of  Brayley,  that  alleged  to  have  been  built 
by  the  defendant  was  in  a  corresponding  situation  on  the 
edge  of  the  Middleborough  Farm ;  the  road  charged  to 
have  been  made  was  formed  in  continuation  of  the  Mid« 
dleborougfa  Lane  to  the  high  water  mark  across  the  strip  of 
rock  and  shingle ;  the  lime  stone  had  been  deposited  be^ 
tween  high  and  low  water  mark  in.  front  of  the  plaintiff's 
farm.  Upon  this  state  of  focts  the  judge  told  the  jury  that 
the  plaintiff  was  limited  to  the  proof  of  trespasses  between 
high  and  low  water  mark,  and  therefore  put  out  of  their 
consideration  the  building  of  the  lime  kiln,  and  the  making 
of  the  road,  unless  any  part  of  it  should  appear  to  have  been 
carried  below  high  water  mark,  and  this  ruling  was  ac- 
quiesced in  by  the  plaintiff;  the  judge  added  that,  although 
the  plaintiff  could  shew  no  trespass  committed  in  a  close 
between  high  and  low  water  mark  with  its  abuttals  corre- 
sponding in  every  partii;ular  with  the  descriptiou  in  the  de- 

i2 
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1841.  claration^  (as  for  example,  no  such  close  could  be  shewn 
abutting  anywhere  on  the  plaintiff's  lime  kiln,)  still,  if  there 
was  such  a  correspondence  in  the  most  numerous  and  im- 
portant details,  as  made  it  clear  that  the  defendant  could 
not  be  misled,  he  thought  that  would  be  sufficient.  The 
attention  of  the  jury  was  therefore  directed  to  two  ques- 
tions of  fact,  whether  the  space  between  high  and  low 
water  mark  was  the  soil  of  the  plaintiff,  and  whether  the 
strip  between  it  and  the  farms  was  also  his ;  and  in  con- 
sidering the  present  point  it  must  be  taken  that  the  jury 
have  rightly  found  both  these  questions  in  favour  of  the 
plaintiff.  The  plaintiff  contends  that  the  trespasses  in 
building  the  lime  kiln  and  making  the  road  being  laid  out 
of  the  case,  and  the  phrase  **  the  close  in  which,  &c."  being 
limited  to  the  place  in  which  a  tiespass  is  proved,  accord- 
ing to  the  decision  of  this  Court  in  Tapley  v.  Wain' 
Wright  {a)  he  has  sufficiently  satisfied  his  description,  as  to 
the  depositing  the  lime  stones,  by  shewing  that  done  on  a 
spot  between  high  and  low  water  mark  abutting  northward 
on  the  plaintiff's  land,  meaning  thereby  the  strips  of  shingle 
and  rock  before  mentioned.  But  there  was  no  evidence  to 
shew  that  that  strip  was  in  occupation  of  John  Braylejf, 
and  contrary  inference  was  rather  to  be  drawn  from  many 
parts  of  the  evidence.  Even  however,  if  that  difficulty 
were  removed,  it  would  appear  that  of  five  abuttals  towards 
the  north,  stated  to  belong  to  one  entire  close,  one  only 
would  have  been  found  to  correspond;  and  if  we  adopt  the 
ruling  of  the  learned  judge,  which  is  as  favourable  to  the 
plaintiff  as  can  be  safely  laid  down,  we  think  there  is  not 
such  a  substantial  correspondence  between  the  description 
and  the  proof  as  secures  the  defendant  from  being  misled. 
There  is,  however,  another  circumstance  to  be  borne  in 
mind,  that  this  description  remaining  entire,  and  the  verdict 
being  allowed  to  stand,  there  might  be  evidence  on  the  re- 
cord against  the  defendant  on  some  future  day  directly  con* 
trary  to  the  fact. 

(a)  6  B.  &  Ad.  395;  S.  C.  2  N.  &  M.  697. 
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The  case  of  Nawell  v.  Sands  {a)  was  cited  for  the  plain- 
tiffx  in  which  it  is  said  to  have  been  decided  that  an  abuttal 
*'  on  the  south  side  on  a  mill"  was  suflSciently  proved  bv 
shewing  the  mill  on  that  side  of  the  close,  although  a  high- 
way ran  between  them.  If  this  were  the  whole  description, 
we  do  not  agree  with  the  decision ;  it  is  probable,  however, 
that  there  were  other  corresponding  particulars  making  the 
whole  so  clear  as  to  come  within  what  we  conceive  to  be 
the  true  rule — that  the  party  is  not  to  be  turned  round  on 
account  of  some  minute  variance  in  one  out  of  several  par- 
ticulars, but  that  there  must  be  a  general  accurate  correspon- 
dence^  faithfully  describing  the  close  in  substance,  and  con- 
veying full  information  to  the  defendant  of  the  place  in 
which  he  is  alleged  to  have  committed  the  trespass. 

We  think  this  has  not  been  done  in  the  present  case,  and 
make  the  rule  absolute  for  a  new  trial. 
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D. 


Rule  absolute  for  a  new  trial 
without  payment  of  costs. 


(a)  «  Roll.  Abr.  678. 


The  Queen,  on  the  prosecution  of  Armstrong  and 

another,  v.  Fall  and  others.  Jan.  uth 

andMmflOtk. 

Rule  to  shew  cause  why  an  order  of  Lord  Abittger  C.  B.  On  the  trial  of 
should  not  be  set  aside.     The  order  directed  that  the  ver-  on^^traverse 

of  a  return  to  a 
writ  of  mandaroos,  which  commanded  a  scrutiny  to  be  had  of  the  poll  at  an  election  of 
parish  officers,  the  jury  found  a  venlict  for  the  prosecutors,  but  tnere  was  no  express 
finding  of  damages.  Tlie  judge  before  whom  the  trial  was,  afterwards  directed  the  ver- 
dict to  be  entered  on  the  postea,with  one  shilling  damages :  Held,  that  he  had  authority 
to  do  so,  and  that  it  was  a  proper  case  for  the  exercise  of  it. 

The  prosecutors  in  such  a  case  are  entitled  to  recover  damages  by  force  of  the  sta- 
tutes 9  Anne,  c.  30,  s.  3,  and  1  Will.  4,  c.  SI,  s.  S,  though  they  have  no  private  or 
particular  interest  apart  from  the  general  body  of  parishioners  in  the  matter  litigated. 

The  prosecutors  are  entitled  to  the  costs  of  the  proceedings  as  well  of  the  writ  as  of 
the  subsequent  proceedings  by  the  same  statutes. 

Chutre,  whether  there  being  a  return  and  traverse  the  Court  have  a  discretionary 
power  over  the  costs  of  the  writ  by  the  statute  1  Will,  4,  c.  21,  s.  6,  or  whether  that 
section  is  confined  to  cases  in  which  the  writ  of  mandamus  is  refused,  or  issued  and 
*    obeyed. 
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1841.  diet  found  for  the  prosecutor  should  be  entered  on  the 
postea^  with  one  shilling  damages.  A  meeting  for  the  elec- 
tion of  parish  oiEcers  for  the  parish  of  St.  Marj,  Lambeth, 
had  been  held«  at  which  the  rector  who  presided  directed  a 
poll  of  the  voters  to  be  taken  on  the  three  days  succeeding 
the  day  of  the  meeting  at  the  church  porch.  After  the  poll 
a  writ  of  mandamus  issued  from  this  Court  directed  to  the 
churchwardens  and  overseeis  of  the  poor  of  the  said  pslrish, 
commanding  them  "  to  attend  a  scrutiny  of  the  poll  so  taken 
at  the  porches  of  the  parish  church,  and  to  produce  theredt 
the  poor  rate  and  other  books."  To  this  mandamus  a 
return  had  been  made  and  traversed  by  Armstrong  and  ano- 
ther«  who  had  been  appointed  to  be  the  prosecutors  of  the 
traverse.  The  case  was  tried  before  Lord  Abinger  at  the 
Surrey  assizes,  when  his  lordship  directed  a  verdict  for  the 
crown  on  all  the  issues.  The  verdict  was  taken  accdt-dihgly, 
and  a  minute  made  by  the  associate  in  the  following  words, 
"  verdict  for  the  crown.*'  The  learned  judge  also  certified 
on  the  back  of  the  record  that  the  case  was  proper  to  be 
tried  by  a  special  jury.  Before  any  postea  was  formally 
entered,  the  prosecutors  proceeded  to  tax  their  costs,  but 
the  master  refused  to  do  S0|  because  upon  the  production 
of  the  record,  with  the  minute  of  the  associate  thereon,  it 
did  not  appear  that  atiy  damages  wefe  fbund  by  the  jury. 
Upon  this  a  summons  was  taken  out  before  Lord  Abinger ^ 
who,  after  hearing  counsel,  ordered  that  the  verdict  should 
be  entered  with  \$,  damages. 

A  rule  was  granted  to  shew  cause  why  that  order  should 
not  be  set  aside,  on  the  grounds,  1st,  That  the  order  was 
void,  inasmuch  as  it  was  in  effect  to  amend  the  postea,  when 
there  was  nothing  to  amend  by :  and  2ndty,  That  iio  da- 
mages could  be  given,  inasmuch  as  it  appeared  by  the  writ 
of  mandamus  that  the  matter  complained  of  was  one  of  a 
public  nature,  regarding  the  rights  of  the  parish  at  large, 
and  not  one  by  which  the  prosecutor  had  individually  sus- 
tabed  any  particular  damage. 


Fall. 
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The  Aiiomey 'General,  Thesiger,  and  Swann  (a)  shewed        1841. 
cause.     Conceding  that  the  Court,  out  of  which  the  record    .jJ^^"^^^ 
issues  may  revise  the   exercise  of  the  judge's  discretion  v. 

who  tried  the  cause  in  amending  of  the  postea,  this  is  not 
a  case  in  which  the  Court  ought  to  do  so.  It  is  clear  that 
a  judge  hds  power  to  direct  the  posteH  to  be  atnended  by 
making  it  conformable  to  the  intention  of  the  jury  :  Eddotves 
V.  Hopkins  (6),  Spencer  v.  Ooter  (c),  Mellnh  y.Richardson{d), 
Ernesiit.  BraiDn{e),  Empsori  V. Oriffln{f),  Reg.  v.  Virrier (g). 
It  cannot  be  supposed  that  it  was  the  intention  of  the  judge 
and  the  jury  to  give  no  damages,  and  thus  make  the  whole 
proceedings  a  nullity,  which  without  an  entry  of  damages 
they  wouki  be,  as  id  Kynaston  ▼«  The  Mayor  of  Shrewi^ 
bury  {h).  It  was  a  mere  form  to  inquire  whether  the  jury 
gave  nominal  damages,  it  was  a  matter  of  course  that  they 
should  do  so*  The  prosecutor  being  entitled  by  law  to 
tecover  damages  as  a  plaititiff  in  an  action  on  the  case  for  a 
false  return  might  do,  he  is  entitled  to  nominal  damages  on 
shewing  that  he  is  entitled  to  have  the  verdict  entered  for 
the  crown  at  all.  The  proof  of  an  injuria  giving  a  right  to 
a  verdict  gives  with  it  a  right  to  Nominal  damages:  Feize 
V.  Thompson  (%),  CoUerill  v.  Hobby  (Jc),  Marzetti  v.  Wil- 
Immu(/)i  Fogarty  v*  Smith  (m)* 
Before  the  stat  9  Ann.  c.  £0,  s.  2(n),  no  damages  could 

(•)  In  Hilary  term  last,  Jao.  by  the  authoritj   aforesaid,  that 

lath.  from  and  after  the  said  first  day  of 

{¥)  1  Doag.  S76.  Trinity  term,  as  often  as  in  any  of 

{e)  1  H.  BL  78.  the  cases  aforesaid,  any  writ  of 

(iQ  7  B.  ft  0.  619.  mandamus  shall  issue  out  of  any 

(e)  4  ^ng.  N.  C.  169.  of  tiie  said  Ckrarts,  and  a  return 

(/)  S  P.  Ac  D.  leo.  shall  be  made  thereunto,  it  shall 

(^)  4  P.  ft  D.  161.  and  may  be  lawful  to  and  for  the 

(h)  9  8tr.  1051.  pereon  or  persons  suing  or  prose- 

(i)  1  Tannt.  191.  ,  cuting  such  writ  of  mandamus,  to 

(k)  4  B.  ft  C.  465;  8.  C.  6  D.  plead  to,  ortreverseallorany  ofthe 

ft  R.  501.  material  facts  contained  within  tho 

(0  1 B.  &  Ad.  415.  said  retom ;  to  which  the  person  or 

(m)  4  Dowl.  P.  C.  595.  persobs  tnaking  such  return  shall 

(a)  **  And  be  it  further  enacted  reply,  Uke  issue,  or  demur;  and 
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be  recovered ;  nor  since  that  statute  could  damages  be  given 
where  the  question  was  merely  one  of  public  right,  the 
recovery  of  damages  in  that  form  of  proceeding  being  sub- 
stituted for  an  action  on  the  case,  but  the  stat.  1  Will.  4, 
c.  21,s,d(a),  in  express  terms  extends  the  power  of  tra- 
versing and  recovering  damages  to  all  other  writs  of  man- 
damus. 


Sir  F,  Pollock  and  Hayes  in  support  of  the  rule.    The 


sacli  further  proceedings  and  in 
such  manner  shall  be  had  therein, 
for  the  determination  thereof,  as 
might  have  been  had  if  the  person 
or  persons  suing  such  writ  had 
brought  his  or  their  action  on  the 
case  for  a  false  return;  and,  if  any 
issue  shall  be  joined  on  such  pro- 
ceedings, the  person  or  persons 
suing  such  writ  shall  and  may  try 
the  same  in  such  place  as  an  issue 
joined  in  such  action  on  the  case 
should  or  miglit  have  been  tried ; 
and,  in  case  a  verdict  shall  be 
found  for  the  person  or  persons 
suing  such  writ,  or  judgment  given 
for  him  or  them  upon  a  demurrer, 
or  b^  nil  dicit,  or  for  want  of  a 
replication  or  other  pleading,  he 
or  they  shall  recover  his  or  their 
damages  and  costs  in  such  man- 
ner as  he  or  they  might  have  done 
in  such  action  on  the  case  as 
aforesaid;  such  costs  and  damages 
to  be  levied  by  capias  ad  satisfa- 
ciendum, fieri  facias,  or  elegit;  and 
a  peremptory  writ  of  mandamus 
shall  be  granted  without  delay  for 
him  or  them  for  whom  judgment 
shall  be  given  as  might  have  been 
if  such  return  had  been  adjudged 
insufficient;  and,  in  casejudgment 
shall  be  given  for  the  person  or 
persons  making  such  return  to  such 


writ,  he  or  they  shall  recover  his  or 
their  costs  of  suit,  to  be  levied  in 
manner  aforesaid." 

(a)  "And  whereas  the  provisions 
contained  in  a  certain  act  of  par- 
liament passed  in  the  ninth  year 
of  the  reign  of  Queen  Anne,  inti- 
tuled *  An  Act  for  rendering  the 
Proceedings  upon  Writs  of  Man- 
damus and  Informations  in  the 
Nature  of  a  Quo  Warranto  more 
speedy  and  effectual,  and  for  the 
more  easy  trying  and  determining 
the  Rights  of  Offices  and  Fran- 
chises in  Corporations  and  Bo- 
roughs, relating  to  the  Writs  of 
Mandamus  therein  mentioned, 
have  been  found  useful  and  con- 
venient, and  the  same  ought  to  be 
extended  to  the  Proceedings  on 
other  such  Writs;'  be  it  therefore 
enacted.  That  the  several  enact- 
ments contained  in  the  said  statute 
relating  to  the  return  to  writs  of 
mandamus,  and  the  proceedings 
on  such  returns,  and  to  the  reco- 
very of  damages  and  costs,  shall 
be  and  the  same  are  hereby  ex- 
tended and  made  applicable  to  all 
oth.er  writs  of  mandamus,  and  the 
proceediugs  thereon,  except  so  far 
only  as  the  same  maybe  varied  or 
altered  by  this  act." 
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judge  was  not  warranted  in  making  the  amendment.  There  1841. 
was  nothing  to  amend  by,  and  the  amendment  was  not  an 
alteration  to  carry  into  effect  the  intention  of  the  jury,  for 
neither  judge  nor  jury  supposed  at  the  trial  that  damages 
ought  to  be  found.  Indeed  it  appears  from  the  affidavit  that, 
even  when  the  parties  were  before  the  judge  on  the  appli- 
cation for  the  amendment  of  the  postea,  he  did  not  con- 
sider that  any  damages  should  be  found  by  the  jury,  until 
his  attention  was  directed  to  the  case  of  Kynaston  v.  The 
Mayor  of  Shrewsbury  (a),  and  he  then  took  upon  himself 
to  do  that  which  ought  to  have  been  done  by  the  jury  at 
the  trial.  The  present  case  is  therefore  distinguishable 
from  all  that  have  been  cited.  What  took  place  here  is 
just  what  occured  in  Kynaston  v.  The  Mayor  of  Shrews^ 
bury  {a),  and  it  was  never  supposed  in  that  case  that  the 
judge  might  of  his  own  authority  amend  the  defect. 

But,  secondly,  the  amendment  was  unjustifiable,  for  the 
parties  traversing  the   writ   were  not   legally   entitled   to 
recover  any  damages.    The  question  in  the  present  case 
relates  to  the  mode  of  electing  parochial  officers,  and  the 
traversers  state  themselves  to  be  two  inhabitants  of  the 
parish ;  the  question  is  therefore  one  of  a  public  nature* 
and  unaccompanied  by  any  private  damage.     At  common 
law,  in  such  a  case,  an  action  for  a  false  return  was  not  sus- 
tainable^ there  being  no  individual  damage,  and  the  proper 
remedy  was  an  information  for  the  false  return,  on  which  a 
fine  might  have  been  imposed :  Rex  v.  Surgeons'  Company  (6) 
Rex  V.  Overseers  of  Spotland(c),    The  stat.  9  Ann.  c.  20, 
8.  2,  which  first  gave  the  right  to  traverse,  enacts  that  the 
party  traversing  shall  recover  damages  and  costs,  ''  in  such 
manner  as  he  might  have  done  in  an  action  on  the  case  for 
a  false  return."    And  that  statute  was  confined  to  corporate 
offices,  with  respect  to  which  an  action  on  the  case  for  a 
false  return  was  always  sustainable  by  the  party  claiming 

(a)  9  Str.  1051.  (c)  Lee's  Ca.  temp.  Hard.  184. 

(6)  1  Mk.  874. 


The  Queen 

V. 
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1841.  the  oflSce.  All  therefore  that  the  9  Anne  did,  was  to  sub- 
stitute the  shorter  process  of  a  traverse  for  the  circuitous 
mode  of  proceeding  by  action ;  but  it  made  no  alteration  in 

fAtt.  the  legal  rights  of  the  parties.  The  stat.  1  WW.  4,  c.  21, 
8.3,  merely  extends  the  enactments  of  the  stat  ofAnm  rela- 
tive to  returtis  and  the  recovery  of  damages  and  costs  to  all 
other  writs  of  maridatnus.  It  must  therefore  be  considered 
as  if  the  language  of  the  stat.  of  Annt  had  beeil  re-enacted 
by  the  last  statute,  and  the  consequence  Would  be  to  give 
the  same  right  to  recover  damages  and  costs  as  the  party 
had  in  an  action  on  the  case  for  a  false  return.  But  m 
cases  in  which  no  such  action  was  maintainable,  no  damages 
could  be  recovered ;  and  therefore  they  cannot  be  recovered 
oft  a  traverse.  The  right  to  recover  damages  is  essentially 
a  private  right,  and  it  would  be  a  violent  construction  of  the 
1  Will.  4,  the  intention  of  which  was  merely  to  shorten  the 
mode  of  proceeding,  to  hold  that  it  gave  a  right  to  recover 
damages  where  no  legal  damage  had  been  sustained.  If 
this  statute  authorises  a  traverse  in  all  cases,  the  right  to 
recover  damages  on  sUch  traverse  ought  to  be  confined  to 
those  cases  id  which  an  action  was  maintainable ;  and  in 
cades  where  no  action  could  be  maintained,  but  the  only 
remedy  was  an  information,  no  damages  ought  to  be  reco- 
verable on  a  traverse.  Upon  this  construction  of  the  statute 
the  omission  to  find  damages  at  the  trial  was  correct. 

Cur.  adv.  vuU. 

Lord  Dbnmak  C.  J.  delivered  the  jndgmetit  of  the 
Court  (a).  After  stating  the  facts  as  above  given  his  lordship 
proceeded  thas  : — A  rule  nisi  having  been  obtained  to  set 
aside  the  order,  the  case  has  been  argued  before  nS|  and  it 
has  been  contended,  1st,  That  the  order  of  the  Lord  Chief 
Baron  was  void,  inasmucli  as  it  was  in  effect  to  amend  the 
postea,  when  there  was  nothing  to  amend  by :  and  Sndly, 
That  no  damages  could  be  given,  inasmuch  as  h  appettred 

(a)  In  Hilary  term  last,  Jaa,  30. 
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by  the  vfiii  of  tnandamus  that  the  matter  complained  of  was 
one  df  a  public  nature,  regarditig  the  rights  of  the  parish  at 
large,  and  not  one  by  which  the  prosecutors  had  individually 
sustained  any  particular  damage. 

As  to  the  first,  the  entry  of  notninal  damages  in  such  a 
case  as  the  present  is  quite  of  course  and  etitirely  a  matter 
of  form,  in  which  the  jury  could  not  esereise  any  discretioti : 
(he  omission  to  mention  nominal  damages  to  the  jury,  and 
to  enter  them  as  part  of  the  associate's  minute,  was  purely 
accidental,  and  it  cannot  be  doubted  that  the  learned  judge 
intended  to  direct  the  jury  to  give  such  nomirial  damages. 
He  has  made  the  order  to  enter  them  with  that  full  impres- 
sion; and  in  such  a  cade  we  think  that  the  memory  of  the 
learned  judge  is  sufficient  without  anj^thing  written  whereby 
to  amend  the  record ;  added  to  which,  the  very  certificate 
for  the  costs  of  the  special  jury  may,  we  think,  be  treated 
as  si  document  whereby  to  amend  the  record,  sihee  that 
tertiflcate  Would  be  wholly  inoperative  Unless  dsiifaag^s  were 
given,  for  without  damages  thefe  can  be  no  costs.  We  dire, 
therefore,  df  opinion,  that  the  learned  judge  was  well  War- 
ranted in  making  this  ordef  in  ftirtheratice  of  what  Was 
plainly  Ititended,  and  did,  in  substance,  take  plsiire  at  the 
trial  of  the  cause. 

A9  to  the  second  objection,  it  is  undoubtedly  true  that  at 
common  law  the  return  to  this  mandamus  could  not  have 
been  traversed,  neither  could  the  prosecutors  have  brought 
any  action  on  the  case  for  a  false  return,  because  they  had 
not  individually  sustained  any  particular  damage.  The  only 
remedy  would  have  been  by  information  for  a  false  return, 
in  which  no  damages  would  have  been  recoverable.  All 
this  is  abundantly  clear,  from  the  case  of  Rex  v.  Overseers 
of  Spoiland{a). 

It  is  equally  clear  that  the  stat.  of  9  Ann.  c.  20,  s.  2, 
giving  the  power  of  traversing  the  return  to  a  mandamus, 
Applies  onljlto  cases  where  an  action  dn  the  case  for  a  false 

(a)  Lee*8  Ca.  temp.  Hatd.  184. 
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1841.  return  would  lie  at  common  law.  The  statute  is  pointed  to 
individual  damage;  and  expressly  enacts  that  the  prose- 
cutor shall  recover  damages  as  he  might  have  done  in  an 
action  on  the  case.  Under  this  statute  if  a  verdict  be 
taken  for  the  crown  upon  a  traverse,  without  damages,  it  is 
a  nullity,  and  upon  a  writ  of  error  a  venire  de  novo  must  be 
awarded.  This  appears  from  the  case  of  Kynaston  v.  The 
Mayor  of  Shrewsbury  (a).  But  this  is  a  traverse  under  the 
Stat.  1  WilL  4,  c.  21,  8.  S,  which  extends  the  provisions  of 
the  statute  of  Anne  to  all  writs  of  mandamus. 

The  defendants  contend  that,  though  the  words  of  this 
statute  are  general,  yet  that,  as  the  provisions  extended  by  it 
relate  only  to  cases  where  an  action  on  the  case  would  lie, 
the  general  words  must  necessarily  be  restrained  to  all  writs 
of  mandamus  where  the  prosecutor  might  maintain  an  action 
on  the  case,  though  they  should  not  relate  to  franchises  in 
corporations,  to  which  the  statute  of  Anne  was  confined, 
and  that  such  extension  was  all  that  was  intended  by  the 
statute  1  WilL  4.  We  do  not  agree  to  this  view  of  the 
statute  1  fVill.  4,  which  we  consider  to  embrace,  not  only 
in  terms,  but  in  spirit  and  intention,  all  writs  of  mandamus 
whatever.  The  objection,  however,  goes  beyond  the  ques- 
tion  of  damages,  and  amounts  to  a  denial  that  any  traverse 
could  legally  be  taken  to  the  return  to  such  a  mandamus  as 
the  present,  and,  as  the  want  of  individual  damage  appears 
on  the  record,  the  objection  is  on  the  record,  and  we  are 
not  called  upon  strictly  to  dispose  of  it  upon  the  present 
motion.  The  defendants,  however,  contend  further,  that, 
assuming  the  statute  1  Will.  4  to  embrace  all  writs  of  man« 
damns,  yet  that  it  must  be  taken  as  substituting  the  traverse 
for  an  action  on  the  case,  where  such  action  would  lie,  and 
for  an  information  where  it  would  not,  so  that  in  the  one 
case  damages  would  be  recoverable,  in  the  other  not.  We 
cannot  at  all  accede  to  this  reasoning,  or  suppose  that  the 
legislature  intended  to  give  the  prosecutor  of  such  a  writ  of 

(a)  3  Str.  1051. 
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mandamus  as  the  present  the  power  of  traversing  the  return         ^^^^* 
and  obtaining  a  verdict  without  damages^   which  verdict    r^he  Queen 
would  by  law,  as  laid  down  in  the  House  of  Lords  in  «• 

Kynaston  v.  The  Mayor  of  Shrewsbury  (a),  be  a  nullity  : 
on  the  contrary,  we  are  of  opinion  that  the  liberty  of  travers- 
ing the  return  of  necessity  includes  the  recovery  of  some  da- 
mages, if  the  party  traversing  obtains  a  verdict,  and,  as  upon 
this  part  of  the  argument  it  must  be  taken  that  the  statute 
embraces  all  writs  of  mandamus,  it  follows  that  it  has  in 
effect  done  away  with  the  distinction  with  respect  to  matter 
of  public  interest  and  matter  of  individual  damage,  so  far  as 
regards  the  remedy  by  way  of  mandamus.  For  these  rea- 
sons we  are  of  opinion  that  the  present  rule  must  be  dis- 
charged. 

Rule  discharged. 

The  master  taxed  the  prosecutor's  costs,  including  the 
costs  of  the  writ  of  mandamus.  A  rule  was  obtained  to 
shew  cause  why  this  taxation  should  not  be  reviewed,  on 
the  ground  that  by  the  stat.  1  fVilL4,  c.  21,  the  costs  of 
the  writ  are  in  the  discretion  of  the  Court,  and  that  the 
prosecutors  therefore  were  not  entitled  to  them  without  an 
order  of  the  Court,  which  had  not  been  made. 

The  Attorney 'General^  Thesiger  and  Swann  shewed 
cause  {b).  They  contended  that  there  being  a  traverse  and 
return,  the  costs  attendant  on  the  event,  by  force  of  the 
Stat.  9  Ann.  c.20,  s.2,  extended  to  all  writs  of  mandamus 
by  the  stat.  1  Will.  4,  c.  21,  s.  3,  and  that  the  case  was  not 
within  the  6th  section  of  the  latter  statute,  that  applying 
only  to  cases  omitted  in  the  statute  of  Aim,  of  writs  re- 
fused, or  issued  and  at  once  obeyed. 

Sir  jP.  Pollock  and  Hayei  supported  the  rule. 

Cur.  adv.  vult. 
(a)  9  Str.  1051.  (6)  In  Hilary  term  last,  Jan.  30th. 
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1841.  Iiord  Denman  C.J.  (a)  delivered  the  jadgmenl  of  the 

TheQuEnr    ^^^^ — f''*  ^^  ^^  ftpplication  to  direct  the  maater  to 
V.  review  h\s  taxatioo,  on  the  ground  that  he  had  no  authori^ 

to  tax  any  costs  of  the  writ  of  mandamus  without  a  rule 
previously  ohUlined  from  the  Court  for  that  special  purpose. 

The  writ  h%d  issued  to  the  parish  officers  of  Lambeth, 
whose  return  to  it  was  traversed  and  negatived  by  the  ver- 
dict of  a  jury,  on  a  trial  of  the  facts  in  issue. 

The  costs  of  the  trial  have  been  awarded :  the  question 
whether  those  of  the  writ  can  be  mcluded  in  them  depends 
on  the  last  section  of  1  WiU.  4,  c.  £1,  which,  **  for  making 
some  further  provision  for  the  payment  of  costs  on  applica- 
tions for  mandamus/'  enacts  that  ''  in  all  cases  of  applica- 
tion for  any  writ  of  mandamus  whatsoever,  the  costs  of 
such  upplieation,  whether  the  writ  shall  be  granted  or  re- 
fused, and  also  the  costs  of  the  writ,  if  the  same  shall  be 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  Court, 
and  the  Court  is  thereby  authorised  to  order  and  direct  by 
whom  and  to  whom  the  same  shall  be  paid."  But  the  3rd 
section  had  already  provided  *^  that  the  several  enactments 
contained  in  the  9  Ann.  c.  20,  relating  to  the  return  to  writs 
of  mandamus  and  the  proceedings  on  such  return,  and  to 
the  recovery  of  damages  and  costs,  are  extended  to  all  writs 
of  mandamus  and  the  proceedings  thereon."  What  then  is 
the  enactment  in  9  Ann.  relating  to  costs  ?  The  2nd  section 
enables  the  prosecutor  of  a  writ  of  mandamus  to  traverse 
the  return,  and  the  defendant  to  take  issue,  and  directs  a 
trial ;  '^  and,  in  case  a  verdict  shall  be  found  for  the  prose- 
cutor, he  shall  recover  such  damages  and  costs  as  he  might 
in  an  action  on  the  case  for  a  false  return."  Now  it  is  clear 
that  this  provision  was  not  intended  to  be  repealed  by  1 
lVilL4,  the  clause  of  which  already  cited  for  making  further 
provision  for  costs,  was  evidently  designed  merely  for  the 
cases  omitted  in  the  statute  of  Ann.  where  no  writ  is 
granted,  or,  if  granted,  is  at  once  obeyed.  Whether  the 
words  may  not  extend  farther,  and  give  the  Court  discre- 
tionary power  over  the  costs  in  all  cases,  may  be  a  question 
(a)  On  Monday;  May  lOtb. 
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fit  to  be  coqsidered ;  but  nothing  requires  the  exercise  of       1841. 

that  discretion  in  bU  cases.   The  utmost  eflfect  of  the  words    J^'^^^C^ 
-    ^  .      1     ^  ,•      .  J      .        The  Qus^H 

is  to  permit  the  Court,  on  a  proper  appucation^  to  deprive  v. 

a  party  of  costs.    We  give  no  opinion  on  this  point,  but        Fall, 

are  of  opinion  tba^  in  the  absence  of  such  applicationi  the 

prosecutor  succeeding  on  the  trial|  as  he  has  done  here,  is 

entitled  to  bis  costs.  The  rule  niust  therefore  be  discharged. 

G.  Rule  discharged  (a), 

(a)  See  the  next  case. 


The  QUEBK  V.  KelK.  Thursday, 

In  this  case  a  mandamus  had  issued  to  the  defendant  as  xjnder  the  9 

one  of  the  special  commissioners  under  a  drainage  act  (36  ^nn.  c.  ^o, 

Geo.  3f  c.  99>)  to  swear  in  a  person  of  the  name  of  Clarke,  e.  21,  the  par- 

who  claimed  to  have  been  appointed  a  special  commissioner  ^y>  whether 

prosecutor  or 
under  the  said  act.  The  defendant  had  returned  that  Clarke  defendant, 

had  not  been  duly  appointed,  and  an  issue,  joined  on  a  tra-  »"cceedin^^on^ 

verse  to  such  return,  had  been  found  for  the  crown,  subject  upon  a  traverse 

to  a  special  case.    The  final  result  of  the  proceedings  was,  ^  ma"damu8° 

that  the  defendant  had  judgment  (6).  "  entitled  to 

The  defendant,  on  the  taxation  of  costs,  was  allowed  the  the  application 
costs  of  all  the  proceedings  before  and  after  the  issuing  of  ^o'  **ie  writ  as 
the  writ.     In  this  respect  the  case  was  the  converse  of  the  costs  of  the 
preceding  case,  Reg.  v.  Fall,  where  the  costs  were  taxed  '^J^cecdmia 
by  prosecutor.  without  an  ez- 

Whilehurzt  obtained  a  rule  to  review  the  taxation  of  the^Courr  ^ 

costs,  on  the  ground  that  the  costs  which  had  been  taxed      Qu^rt^  whe^ 

ther  the  Court 
{fi)  See  the  case  Reg,  t.  Kelh^  4  P.  &  D«  185.  ha?e  a  discre^ 

tionary  power 

on  application  made  Co  disallow  such  preliminary  coitl)  under  1  Will,  4. 

A  mandamus  was  directed  to  a  commissioner  under  a  drainage  act  (36  Geo.  3,  c.  99), 

commanding  him  to  swear  into  office  a  person  daimtng  to  have  been  appointed  such 

commiasiopei'.    lie  returned  tb^t  the  claimant  was  not  duly  appointed ;  and  obtained 

judgment  upon  issue  joined  on  a  traverse  of  such  return. 

By  sei^.  52  of  the  act,  if  judgment  is  given  against  the  plaintitf  in  any  actioni  suit  or 
informatioD  commenced  or  prosecuted  against  any  person  for  any  thing  done  in  pur- 
suance of  the  act,  such  person  is  to  have  treble  costs. 

Held,  that  tlie  judgment  for  the  defendant  in  suofa  proceeding  by  mandamus  did  not 
entitle  him  to  treble  coets^  as  neither  his  refusal  to  swear  in  the  daimant  nor  the  making 
the  retnm  to  the  writ  was  a  thing  done  in  pursuance  of  the  act. 
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for  the  defendant,  of  the  application  for  the  writ,  could  not 
be  allowed  witliout  an  express  order  of  the  Court  under  I 


The  Queen     -.-.„    , 

2  Wtll.  4,  c.  21,  s.  6 


Kelk. 


Waddington  now  shewed  cause.  It  has  always  been  the 
practice  under  g^inn.  c.20,  s.  2,  to  tax  to  the  party,  obtain- 
ing  judgment  in  a  case  of  mandamus,  the  costs  of  the  appli- 
cation for  the  writ.  The  provisions  of  this  statute  with 
respect  to  costs  in  corporation  cases  are,  by  1  fVilL4,  c.21, 
s.  4,  extended  to  ordinary  cases.  By  the  later  statute  no 
provision  of  the  former  statute  is  abrogated  respecting  costs 
where  a  return  is  traversed,  as  in  the  present  case,  but  a 
new  provision  is  added  for  allowing  costs  where  the  pro- 
ceedings never  reach  such  traverse.  The  new  provision 
therefore,  even  if  it  makes  an  order  of  court  necessary  for 
obtaining  the  costs  of  the  application  for  a  mandamus,  does 
not  apply  to  the  present  case. 

Whilehurst.  It  is  not  denied  that  the  costs  of  the  writ 
include,  as  in  the  statute  of  Gloucester,  the  costs  of  the 
writ  and  of  all  subsequent  proceedings,  but  it  is  denied  that 
the  costs  of  the  writ  include  the  costs  of  anterior  proceed- 
ings. The  suing  the  writ  is  the  commencement  of  the  pro- 
ceedings mentioned  in  9  Ann,  c.  20,  s.  2;  and  the  costs  pro- 
vided for  are,  at  the  end  of  the  section,  termed  the  costs  of 
"  suit.*^  The  Court  may  award  the  costs  of  the.  rule  for  a 
mandamus  as  of  any  other  rule ;  but  the  rule  for  the  manda- 
mus being  no  part  of  the  **  suit"  by  mandamus,  the  costs  of 
the  rule  cannot  be  included,  as  of  course,  in  the  costs  of  such 
*'  suit.''  The  true  construction  of  the  statutes  is,  that  by  the 
Stat,  of  Ann.  the  costs  of  the  writ  and  of  all  subsequent  pro- 
ceedings are  to  be  paid  to  the  successful  party  where  there 
is  a  return  and  traverse,  that  is,  where  the  writ  is  not  obeyed 
at  once  ;  and  the  stat.  of  1  Will.  4  provides  for  what  was  an 
omitted  case,  viz.  the  costs  of  the  writ  where  it  is  obeyed  at 
once,  and  places  such  costs  in  the  discretion  of  the  Court. 
The  same  section  provides  also  for  what  was  a  subject 
omitted  in  toto  by  the  previous  statute,  viz.  the  costs  of  the 


EASTEll  TERM,  IV  VICT. 

rule,  and  such  costs  are  In  all  cases  submitted  to  the  discre- 
tion of  the  Court.  Without  an  order  of  the  Court  therefore 
they  cannot  be  allowed^  and  the  taxation  must  be  reviewed. 

Cur.  adv.  vuU. 

Waddingion  also  had  obtained  a  cross  rule  to  review  the 
taxation,  on  the  ground  that  the  taxing  officer  had  impro- 
perly refused  to  tax  the  defendant  his  treble  costs  of  the 
proceedings  from  the  traverse  downwards  under  the  above 
drainage  act.  The  5£nd  section  enacted  '<  that  if  any  ac- 
tion, suit  or  information,  shall  be  commenced  or  prosecuted 
against  any  person  or  persons  for  any  thing  to  be  done  in 
pursuance  of  this  act,  or  in  execution  of  the  powers  and 
authorities  hereby  given  and  granted,  every  such  suit,  action 
or  information,  shall  be  commenced  and  brought  within  six 
calendar  months  after  the  fact  committed,"  and  the  person 
so  sued  or  prosecuted  was  to  have  power  to  plead  the  general 
issue;  ^'  and  if  the  plaintiff  or  plaintiffs  shall  become  non- 
suited, or  suffer  a  discontinuance  of  his,  her  or  their  action, 
suit  or  information,  after  the  defendant  or  defendants  shall 
have  appeared,  or  if  a  verdict  shall  pass  against  the  plaintiff 
or  plaintiffs,  or  if  upon  demurrer  or  otherwise  judgment 
shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defend- 
ant or  defendants  shall  have  treble  costs,  and  shall  have  such 
remedy  for  the  same  as  any  other  defendant  or  defendants 
hath  or  have  for  costs  of  suit  in  any  other  cases  by  law." 

WMtehurst  now  shewed  cause.  The  provision  as  to  treble 
costs  does  not  apply  to  proceedings  by  mandamus,  which 
is  not  an  ''action,  suit  or  information ;"  and,  at  the  time  this 
provision  was  made,  no  such  proceeding  was  known  as  a 
traverse  to  a  mandamus  of  this  kind,  nor  until  1  WilL  4, 
c.  21.  Many  terras  in  36  Geo.  3,  c.  99,  s.  52,  are  inappli- 
cable to  the  present  case.  Mandamus  is  not  an  ''  action, 
suit  or  information;"  it  is  a  criminal  proceeding,  put  in 

VOL.  I. — o.  D.  K 
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1841.  motion  by  the  prosecutor,  but  the  crown  is  the  real  party. 
The  terms  <^done  in  pursuance  of  this  act,"  ''every  such 
7.^"^  suit,  &c.  shall  be  brought  within  six  calendar  months  after 
Kii.K«  jjjg  fgjgj  committed/'  *'  power  to  plead  the  general  issue," 
are  also  inapplicable. 

In  Fletcher  v.  Wilkins  (a)  the  Court  held  that  replevin 
was  not  an  action  within  64  Geo*  ft,  c«  44,  s.  6,  which  pro- 
vides that  no  action  shall  be  brought  against  any  constable 
or  other  officer  for  acting  under  a  warrant,  unless  he  refuses 
a  copy  of  such  warrant. 

A  non-feasance  cannot  be  an  act  done  in  pursuance  of 
the  act:  Bbmckard  y.Brambk{b)  and  JiUm  v«  Ban- 
well  (c)i  which  decided  that  the  statutes  7  Jae,  1,  o.  5,  and 
21  Jfic.  1,  c.  IQ,  giving  double  costs  to  churchwardens  and 
overseers,  do  not  extend  to  actions  brought  against  them  for 
not  paying  for  goods  sold  and  delivered.  Lord  Ellembo^ 
rough  C.J.  observing,  in  the  case  first  mentioned,  *'  Here 
all  was  in  the  negative ;  for  non-payment  is  not  an  act  done, 
but  an  act  forborne  to  be  done."  Utnphelby  v.  M*Cleam  (d) 
is  to  the  same  point ;  and,  in  Htrring  v.  fi/tcA  («),  an  action 
on  the  case  against  a  mayor  for  refusing  a  freeman's  vote 
for  the  election  of  mayor,  the  defendant,  after  nonsuit,  bavmg 
moved  for  double  costs  by  statute,  on  the  ground  that  the 
mayor  had  been  sued  for  a  matter  done  by  him  in  his  office, 
the  Court  thought  the  statute  did  not  apply  to  a  non-fea- 
sance, and  refused  the  application.  In  fVaterkouse  v. 
Keen  (f),  the  improper  taking  of  toll  by  a  toll-keeper  was 
held  to  be  ''  a  thing  done  in  pursuance"  of  the  act  then  in 
question;  but  the  Court  treated  the  action  there,  which 
was  assumpsit,  as  substantially  one  of  trespass,  as  the  toll- 
keeper  had  acted  colore  officii.  He  referred  also  to  Wrighi 
V.  Norton  {g). 

(fl)  6  East,  283.  (/)  4  B.  &  C.  200;  5.C.  6  D. 

(6)  3  Mau.  &  S.  131.  &  R.  257. 

(c)  3  East,  92.  {g)  Holt,  N.  P.  C.  458.    Sec 

id)  1  B.  &  Aid.  42.  also  CharUmoHk  v.  Biud^d^  t 

(c)  2  Lev.  250.  C.,M.&R.8W. 
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fVaddingion  contti.  The  defeodaDt  is  entitled  to  treble  1841. 
coatfl  from  the  traverse  downwards  at  all  events,  for  to  this 
extent  the  proceedings  have  all  the  qualities  of  a  suit 
Mandamus  is  a  proceeding  within  this  act,  which  applies  to 
proccediDgs  ''commenced  or  prosecuUd^  and  therefore  does 
not  exclude  criminal  proceedings ;  and,  although  this  act 
passed  before  the  proceedings  by  mandamus  in  a  case  like 
the  present  could  have  been  brought  to  issne,  as  in  an  ordi- 
nary action,  yet  there  is  no  objection  on  that  ground  to  the 
application  of  the  act  to  the  present  case,  because  such  pro- 
ceedings are  merely  a  substitute  in  point  of  form  for  the 
action  for  a  false  return,  and  the  substance  of  the  thing  re- 
mains. **  A  mandamus  is  held  to  be  an  action  within  the 
meaning  of  this  act  (i.  e.  46  Geo.  3,  c.  46)^  when  the  party 
pleads,  and  damages  and  costs  are  given  to  the  prosecutor :" 
d  TiMj  997  (d).  citing  2  Smiih,  8.  By  the  9  Ann.  c.  20, 
s.  2,  the  party  **  suing  or  prosecuting  the  mandamus  may 
plead  to  the  return,  and  the  subsequent  pleadings  are  to  be 
condticted  as  in  an  ordinary  action  for  a  false  return,  and  if 
the  party  making  the  return  obtain  judgment,  he  is  to  have 
his  **  costs  of  suit  J'  If  an  action  for  the  false  return  had 
been  directed  against  the  defendant,  instead  of  the  substi- 
tuted proceedings  by  mandamus  under  1  Will.  4,  c.2l,  and 
damages  had  been  recovered,  such  damages  would  have 
been  recovered  in  respect  of  bis  false  return,  and  not  for 
the  noQ*feasance  of  not  swearing  in  the  party  elected.  The 
return  to  the  mandamus  was  a  positive  act  done,  and  done 
under  the  local  act,  for  it  was  thereby  that  he  was  bound  to 
appear  and  make  the  return.  Waterhouse  v.  Keen  {b)  and 
Greenway  v.  Hurd  (c)  shew  that  a  thing  may  be  *'  done  in 
pursuance'*  of  a  statute  although  it  is  not  a  tort  or  mis- 
feasanee.  Any  species  of  conduct  colore  officii  is  within 
the  aet«    **  A  thing  is  to  be  considered  as  done  in  pursuance 

(a)  9th  edit  (c)  4T.  R.553. 

lb)  4  B.  &  C.  300;  S.  C.  6  D.  &  R.  257. 
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1841.  of  the  act  when  the  person  who  does  it  is  acting  honestly 
and  bon&  fide,  either  under  the  powers  which  the  act  gives, 
or  in  discharge  of  the  duties  which  it  imposes :"  Smith  v. 
Shaw  (a).  In  Waterhouse  v.  Keen(ib),  Bayley  J.  treats  the 
action  in  Umphelby  v.  M^  Clean  (c)  as  not  having  been 
brought  for  any  act  done  colore  officii. 

Cur,  adv.  vuU. 

Lord  Denman  C.  J.,  at  the  sittings  after  this  term  (May 
10),  delivered  the  judgment  of  the  Court  ((2). — Cross  rules 
were  obtained  in  this  case  for  the  master  to  review  his  tax- 
ation. One  must  be  discharged  on  the  grounds  already 
slated  in  Reg.  v.  FaH{e),  which  apply  equally  to  the  defend- 
ant as  to  the  prosecutor,  whenever  the  return  to  a  manda- 
mus is  traversed.  The  other  was  founded  on  a  claim  to 
treble  costs,  the  defendant,  who  succeeded  on  a  traverse 
of  the  return  to  the  writ  «f  mandamus,  being  said  to  be 
entitled  to  them  as  an  officer  under  the  local  act  which  ap- 
pointed him  a  commissioner.  To  such  officer  they  are 
granted,  if  he  succeed  in  any  action  brought  against  him 
for  what  he  may  have  done  in  the  execution  of  that  duty. 

This  mandamus  required  defendant  to  swear  the  prose- 
cutor into  the  office  of  commissioner;  but  the  Court  was  of 
opinion,  on  a  special  case  stated  after  trial,  that  he  was  not 
duly  elected,  and  gave  judgment  for  defendant,  who  was 
thereupon  entitled  under  9  Ann.  to  such  costs  as  he  would 
have  obtained  if  sued  for  a  false  return.  But,  if  he  had  been 
sued  in  such  action,  and  had  succeeded,  we  think  he  would 
not  have  been  so  entitled,  the  return  which  he  made  to 
the  writ  not  being,  by  any  reasonable  construction,  an  act 
done  in  the  execution  of  his  office.  No  case  cited  for  de- 
fendant established  his  right;  and  the  authorities  on  the 
other  side  clearly  proved  that  the  privilege  of  treble  costs  is 

(a)  10  B.  &  C.  S84;  S.  C.  5  M.         (c)  1  B.  &  Aid.  42. 
&  R.  295.  (d)  Lord  Denman  C.  J.,  Palte- 

(6)  4  B.  &  G.  SCO;  «S.  C.  6  D.  ton,  WiUiamt  and  Wighiman  Js. 
Ic  R.  S57.  (e)  See  the  preceding  case. 
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not  to  be  extended  by  equitable  considerations  beyond  the 
plain  import  of  the  statute. 

Rules  for  reviewing  the  taxation  of  costs  so  as  to 
disallow  defendant's  costs  of  the  application  for 
the  writ,  and  to  allow  him  treble  costs  under 
statute,  both  discharged. 
D. 


The  Queen  v.  The  Inhabitants  of  All  Saints  in 

Newcastle-upon-Tyne.  Saturday^ 

Apnl  94th. 
An  order  for  the  removal  of  Isabella  Tumbull  and  her  One  order  of 
son  from  the  township  of  Tynemouth^  in  the  county  of  j^ckde*  two^ 
Northumberland,  to  the  parish  of  All  Saints,  was  con-  members  of  a 
firmed  on  appeal,  subject  to  the  opinion  of  this  Court  upon  though'  they 
the  question  whether  pauper  and  her  son  having  independent  ^^^  indepen- 
settlements  could  be  removed  by  the  same  order.     The  ments. 
settlements  had  been  gained  by  apprenticeship  with  different 
masters  in  the  same  parish. 

R.  Ingham  appeared  in  support  of  the  order  of  sessions, 
but  the  Court  called  upon 

J.  Bayley  contri.  The  case  of  The  Parishes  of  Chewtan 
and  Complan  v.  Martin  (a)  decides  expressly  that  different 
persons  cannot  be  removed  by  the  same  order  upon  inde- 
pendent settlements.  There  it  was  argued  that  '^  the  re- 
moval of  two  families  by  one  order  is  ill :  for  suppose  the 
removal  of  one  is  legale  and  the  other  illegal,  and  there  is 
an  appeal  to  the  sessions  as  to  both,  and  the  order  is  con- 
firmed as  to  the  one,  and  reversed  as  to  the  other;  what  is 
to  be  done  in  that  case  as  to  costs,  the  statute  of  8  &  9 
Wi/L  3,  c.  30,  giving  costs  to  the  parish  in  whose  favour  the 
appeal  is  determined,  and  now  the  appeal  will  be  deter- 

(a)  I  Str.  471. 
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1841.        mined  in  favour  of  neither,  and  of  both ;  it  cannot  be  said 
-J*^"  that  the  order  is  reversed,  because  it  stands  good  at  to  part, 

Xnc  V(UE£N 

and  it  cannot  be  said  to  be  confirmed,  because  it  was  not 
held  good  as  to  the  whole.  Eyre  and  Fortescue,  justices, 
were  of  opinion^  that  the  order  was  ill,  giving  this  further 
reason,  that  the  party  removed  had  a  right  to  appeal,  for  it 
may  be  he  was  removed  from  his  own  estate,  and  then  upon 
his  appeal  it  will  consequently  draw  over  the  other  mat- 
ter in  which  perhaps  the  parties  on  all  sides  acquiesce." 
There  is  the  same  difficulty  with  respect  to  costs  against 
the  parish  losing  the  appeal  under  4  8c5  fVilL  4,  c*  76,  8.82. 
By  sect.  79  ''  no  poor  person"  is  removable  except  as  there 
directed,  and  by  the  interpretation  clause  ''person"  includes 
any  body  corporate  '^  as  welt  as  any  individual,"  but  does 
not  include  several  individuals*  This  affords  an  inference 
that  an  order  should  adjudicate  upon  one  settlement  only. 
[Lord  Denman  C.  J.  The  concluding  part  of  the  interpre* 
tation  gives  *'  person"  a  plural  meaning  if  required.] 

R.  Ingham  contrd.  The  chief  justice  took  no  part  in 
deciding  the  case  relied  upon  against  this  order  of  removal. 
The  4  &  5  tVill.  4,  c.  76,  creates  no  difficulty,  the  appeal 
may  be  confined  to  that  part  of  the  order  which  is  objected 
to.  In  both  Rex  v.  Inhabitants  of  Heptonstall  (a)  and  Rex 
v.  Inhabitants  of  Ufculm  (b)  the  order  was  sustained  for  the 
joint  removal  of  parents  together  with  their  children  who  had 
settlements  of  their  own. 


Lord  Denman  C.  J. — An  order  may  be  quashed  as  to 
part,  and  held  good  for  the  remainder.  We  cannot  say  this 
order  is  necessarily  bad  in  point  of  law. 

Patteson,  Williams,  and  Wightman  Js.  concurred. 
/)•  Order  confirmed. 

(a)  1  Burr.  S.  C.  88.  (h)  1  Burr,  S.  C.  188. 
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1841. 

The  Queen  v.  Hawoon  and  others.  Thursday, 

2^  May  6lh. 

JjLUMFREY  had  obtained  a  rule  calling  upon  the  de-  The  bail  taken 

fendants  to  shew  cause  why  the  recognisances  of  Hawdon  l^^{^^^^^^^ 
and  another  and  of  their  bail^  entered  into  on  removing  an  ment  by  a  de- 
indictment  against  Hawdon  and  othfers  by  certiorari  into  thU  Court  un- 
tbis  Court,  should  not  be  estreated  for  their  default  in  not  dcr5  PF.&3f. 
paying  the  sum  of  '280/.  4s.  \0d.  pursuant  to  a  rule  and  aU  liable  to  pay 

locatur  of  this  Court.  f*>«,  P«>»f cu- 

tor  8  costSi  al- 

An  indictment  for  libel  against  Hawdon  and  others,  pre-  though  there 
ferred  at  the  Central  Criminal  Court,  had  been  removed  in-  }*  thlg  to  that 
to  this  Court  on  the  defendants  indicted  entering  into  their  effecc  in  their 
oMrn  recognisances  for  80/.  each,  and  tiro  sureties  in  40/.  ^^^^^ 
each.     Two  of  the  defendants  had  been  afterwards  found 
guilty,  and  the  costs  been  taxed  at  the  sum  above  men- 
tioned.   The  recognisances  were  in  the  usual  terms  under 
5  TV.  Sc  M.  c.  11,  8.  2  and  8  &  9  Will.  3,  c.  33,  s.2,  a  form 
of  which  appears  in  Rex  v.  Bezant  (a). 

One  of  the  defendants  shewed  cause  in  person  (6).  The 
question  was,  whether  the  bail  were  liable  for  costs,  no 
such  liability  for  costs  appearing  on  the  face  of  the  recog- 
nisance itself. 

Humfrey  contri  cited  Rex  v.  Bezant  (a)  and  Rex  v. 
Tealc). 

Lord  DenmAn  C.  J. — ^The  general  understanding  has 
been  in  conformity  with  those  cases,  but  we  must  see  that 
the  prevailing  practice  has  had  a  lawful  origin. 

Cur.  adv.  vult. 


(a)  7  Dowl.  P.  0.  680.  man  C.  J.,  Patteton,  Williams,  and 

{b)  On  a  former  day  in   this       Wightman  Js. 
term  (April  99)  before  Loitl  Dtn-         (c)  13  East,  4. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  Tliis  was  an  application  made  to  the  Court  to 
estreat  the  recognisance  of  bail  for  nonpayment  of  costs 
under  5  fV.Si  M.  c.  ]  1.  The  application  is  opposed  by 
one  of  the  defendants,  and  not  by  the  bail,  whose  recog- 
nisance it  is  sought  to  estreat.  We  are  sensible  of  the  ob- 
jections that  may  be  made  to  imposing  upon  such  persons 
an  obligation  not  apparent  on  their  recognisance,  but  these 
have  been  urged  on  former  occasions  and  overruled.  The 
authorities  were  admitted  after  great  consideration  by  fFtV- 
liams  J.  in  Rex  v.  Bezant  (a),  and  we  cannot  feel  ourselves 
justified  in  departing  from  what  has  been  the  invariable 
practice  many  years. 

We  will  not  now  estreat  the  recognisance,  but  will  allow 

further  time,  till  the  first  day  of  next  term,  for  payment  of 

the  costs.     If  they  are  not  then  paid  the  rule  must  be  made 

absolute. 

Rule  absolute  accordingly. 

(a)  7  Dowl.  P.  C.  680. 


Wedntidtnf^  Lamb  and  others  v.  Micklewaite. 

April  %UL 

Theparticu-  DeBT  for  goods  sold  and  delivered.  The  defendant 
pifdntiff '8  do-   pl^&^c^   nunquam   indebitatus,  and  payment  of  *'  divers 

mand  stated  large  sums  of  money,  amounting  to  the  sums  in  the  decla- 
thc  action  to  .  .         ,  ,,     m,  .     ,  ^    ,         ,  .     .^.      , 

be  brought  to   ration  mentioned.      The  particulars  of  the  plaintiff's  de- 

recover  the       mand  stated  the  action  to  be  brought  to  recover  the  sum  of 

sum  of  29i.  .  ^ 

It.  Id.,  after    29/.  Is.  1</.,  being  the  balance,  after  giving  credit  for  the 

forTife^^s'lIm  of  *""^  ^^  9^®'-  ®*-  ^  '^-  P«*^  »*  various  times.  At  the  trial 
928/.  8«.  lid.  before  Lord  Denman^  at  the  sittings  after  last  tenn  at 
tiroes.  It  ap-  Guildhall,  the  plaintiff  proved  a  sale  and  delivery  of  goods 
Ihe'^liS  *^  *^®  amount  of  949/.  10s.,  and  it  was  admitted  that  a  tea- 
had  sold  and  um,  part  of  those  goods,  of  the  value  of  84/.  18s.,  had  been 
delivered,  in 

the  whole,  goods  to  the  amount  of  949/.  10«.,  but  chat  part,  to  the  amount  of  84/.  18f., 
had  been  returned  to  the  plaintiff: — Held,  that  the  return  did  not  extinguish  ab  initio 
the  demand  for  the  goods  returned,  and  that  the  plaintiff  was  therefore  entitled  to  re- 
cover for  the  balance  above  the  amount  for  which  credit  was  given. 
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returned  by  the  defendant  to  the  plaintiff.  It  was  con- 
tended that  the  defendant  on  this  evidence  was  entitled  to 
a  verdict ;  the  price  of  the  goods  returned  being  deducted* 
the  amount  of  the  plaintiff's  claim  was  864/.  12^.*  and  that 
would  be  more  than  satisfied  by  the  payments  admitted. 
The  learned  judge  overruled  the  objection,  and  the  plaintiff 
had  a  verdict  for  291.  U.  Id. 


137 


1841. 


Lamb 

V. 

MlCKEL- 

WAITE. 


J.  Bayky  now  renewed  the  objection  on  a  motion  for  a 
new  trial,  citing  Kenyon  v.  Wakes  (a)  and  Eastwick  v.  HaV' 
man  (6). 

Per  Cf]BiAM.(c) — There  cannot  be  the  least  doubt  what 
these  particulars  meant.  The  return  of  the  tea  urn  did  not 
destroy  the  right  of  action  in  respect  of  it  ab  initio*  but 
satisfied  it.  The  particulars  obviously  treat  this  return  as 
a  payment.  The  deduction  of  the  amount  for  which  credit 
was  given  from  the  whole  amount  of  the  plaintiff's  de« 
mand,  including  the  price  of  the  urn,  leaves  the  balance 
which  is  sued  for. 

G.  Rule  refused. 


(a)  2  M.  &  W.  764. 
(6)  6  M.  &  W.  13. 


(c)  Lord  Denman  C.  J.,  PaUe* 
ton,  Williomt,  and  Coleridge  Js. 


The  Queen  v.  The  Inhabitants  of  St.  Edmund's, 

SarUM.  Saturday, 

April  %3d. 

Appeal  to  the  quarter  sessions  of  the  county  of  Wilts,  Since  the  pass- 
against  an  order  of  removal  of  Thomas  Spragg  and  his  wife  5  ^c  6  WUL  4 

from  the  parish  of  St.  Edmund's,  in  the  borough  of  New  ^'  '^^>  the  bo- 
■^  .  .         .  rough  sessions 

Sarum,  to  the  pansh  of  Stockbridge,  m  the  county  of  South*  have  juris- 
diction to 
try  appeals  against  orders  of  removal ;  and,  whether  or  not  since  the  passing  of  that  sta- 
tute they  have  exclusive  jurisdiction  over  appeals  against  orders  of  removal,  if  they  are 
the  next  sessions  after  the  order  is  made,  the  county  sessions  have  no  jurisdiction  to 
try  such  appeal. 
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ampton,  at  the  Michaelmas  quarter  sessions  hoMen  at 
Marlborough  in  and  for  the  county  of  Wilts,  15th  October, 
1839*  The  respondents  objected  that  the  county  magis* 
Inh^itants  of  Urates  had  no  jurisdiction  to  hear  the  appeal,  and  that  it 
Sarum.  ^  ought  to  have  been  made  to  the  quarter  sessions  holden  for 
the  borough  of  Salisbury  on  the  14th  October,  l8Sg,  that 
borough  possessing  a  separate  Court  of  Quarter  Sessions, 
under  the  provisions  of  5  &  6  WilL  4,  c.  76,  s.  lOS.  This 
objection  was  overruled :  the  respondents  not  being  pre- 
pared to  produce  the  original  examination  of  Spragg,  the 
order  of  removal  was  quashed,  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench  as  to  the  question  of  jurisdic* 
tion  on  the  following  case  :•*- 

''  The  borough  of  New  Sarum  is  one  of  the  boroughs 
mentioned  in  the  first  section  of  the  schedule  A.  annexed 
to  the  act  5  8c  6  WilL  4,  c.  76.  Under  the  7th  section  of  the 
act  its  boundaries  are  declared  to  be  the  same  as  the  limits 
settled  and  described  in  the  act  fl  &  3  WilL  4,  c.  64.  Those 
limits  include  the  city  of  New  Sarumi  the  liberty  of  the 
close,  and  part  of  the  parishes  of  Milford  and  Fisherton 
Augur.  Previous  to  the  passing  of  the  act  5  8c  6  WilL  4, 
c.  76,  creating  the  borough.  New  Sarum  consisted  of  three 
parishes,  (of  which  the  respondent  parish  is  one)|  and 
was  originally  incorporated  by  charter  of  Hen.  S.  In  the 
year  l6ll  a  charter  was  granted  by  King  James  by  the 
name  of  the  mayor  and  commonalty  of  the  city  of  New 
Sarum,  with  a  perpetual  succession  and  power  to  the  mayor, 
recorder,  and  aldermen  to  inquire,  hear,  and  determine  with- 
in the  city  aforesaid,  all  and  all  manner  of  murders,  felonies, 
misprisions,  riots,  routs,  oppressions,  extortions,  forestall- 
ings,  regratingSi  trespasses,  offencesi  and  all  other  things 
whatsoever,  from  time  to  time  within  the  city  aforesaid  and 
the  liberties  and  precincts  thereof  arising  and  happening, 
which  to  the  office  of  a  justice  of  the  peace  in  any  manner 
belong  or  appertain,  or  which  hereafter  shall  or  may  hap- 
pen to  belong  or  appertain,  or  which  in  any  manner  before 
justices  of  the  peace  ought  to  be  or  may  be  inquired  of. 
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heftrd,  or  detenninedi  together  with  the  correctioii  and        i84i. 
punishment  thereofi  and  all  other  things  to  do  and  eiecute    ,|J[^X^^ 
within  the  said  city  aforesaid  as  fully  and  in  as  ample  a  v. 

manner  and  form  as  the  justices  of  the  peace  of  the  county  l^^lt^bitants  of 
of  Wilts  or  elsewhere,  with  the  following  non  intromittant  Sarum. 
clause,  and  **  that  the  justices  of  the  peace  of  us,  our  trus« 
tees  and  successors  in  the  county  of  Wilts  aforesaid,  or  any 
of  them  hereafter  within  the  city  aforesaid  or  liberties  there* 
of,  shall  not  in  any  manner  intermeddle  nor  have  or  exercise 
any  jurisdiction  of  any  causes,  things,  or  matters  whatsoever, 
which  to  the  justices  of  the  peace  of  the  city  of  New 
Sarum  aforesaid  by  virtue  of  these  our  letters  patent  be* 
long  or  in  any  manner  appertain/'  Charters  of  confirmation 
were  also  granted  by  King  Charles  the  1st  in  1681,  and 
Charki  the  2d  in  \675,  both  containing  the  non  intromit* 
tant  clause.  By  a  writ  of  privy  seal,  bearing  date  the  3d 
of  Jane,  in  the  sixth  year  of  King  Will.  4,  after  reciting  that 
the  council  of  the  said  borough  had,  pursuant  to  the  provi* 
sions  of  an  act  intituled  ''  An  Act  to  provide  for  Regula* 
tion  of  Municipal  Corporations  in  England  and  Wales,*' 
signified  by  petition  to  his  majesty  in  council  the  desire  of 
'  the  council  of  the  said  borough  that  a  separate  Court  of 
Quarter  Sessions  of  the  peace  should  continue  to  be  held 
in  and  for  the  said  borough,  his  said  majesty  granted  unto  the 
said  borough  that  a  separate  quarter  sessions  of  the  peace 
should  thenceforth  continue  to  be  held  in  and  for  the  said 
borough  according  to  the  provisions  of  the  said  act,  and 
assigned  the  recorder  for  the  time  being  of  the  said  borough 
''  to  inquire  the  truth  more  fully  by  the  oath  of  good  and  law* 
ful  men  of  the  aforesaid  borough,  by  whom  the  truth  of  the 
matter  should  be  better  known,  of  all  and  all  manner  of 
felonies,  misdemeanors,  and  all  and  singular  other  crimes 
and  offences  of  which  justices  of  the  peace  might  or  ought 
lawfully  to  inquire,  by  whomsoever  or  after  what  manner 
soever  in  the  said  borough  done  or  perpetrated,  or  which 
should  happen  to  be  there  done  or  attempted,  and  of  all 
and  singular  articles  and  circumsttinceS)  and  all  other  things 
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1841.         whatsoever  that  concerned  the  premises  or  any  of  them,  by 

ThQ^N    w'^omsoever  and   after   what  manner  soever  in   the   said 

V.  borough  done  or  perpetrated,  or  which  thereafter  should 

St. Edmund'^  there  happen  to  be  done  or  attempted  in  what  manner  so- 
Sarum.  ever,  and  to  inspect  all  indictments  whatsoever,  so  before 
him  the  said  recorder  taken  or  to  be  taken,  or  before  others 
late  the  justices  of  the  peace  in  the  aforesaid  borough 
made  or  taken  and  not  then  determined,  and  to  make  and 
continue  processes  thereupon  against  all  and  singular  the 
persons  so  indicted  or  who  before  the  said  recorder  there- 
after should  happen  to  be  indicted  until  they  could  be  taken, 
surrendered  themselves,  or  should  be  outlawed,  and  to  hear 
and  determine  all  and  singular  the  felonies  and  misde- 
meanors and  offences  aforesaid,  and  all  and  singular  other 
the  premises  according  to  the  laws  and  statutes  of  England 
as  in  the  like  case  it  had  been  accustomed  or  ought  to  be 
done  before  and  by  Courts  of  Quarter  Sessions  in  Eng- 
land, and  the  same  offenders,  and  every  of  them,  for  their 
offences  by  fines,  ransoms,  amerciaments,  forfeitures,  or 
other  means,  as  according  to  the  law  and  custom  of  Eng- 
land, or  form  of  the  ordinances  and  statutes  aforesaid,  it 
had  been  accustomed  or  ought  to  be  done,  to  chastise  and 
punish.  Provided  always,  that,  if  a  case  of  difficulty 
upon  the  determination  of  any  of  the  premises  should  hap- 
pen  to  arise  before  the  said  recorder  for  the  time  being, 
then  judgment  should  in  nowise  be  given  thereon  before  him 
unless  in  the  presence  of  one  of  the  justices  appointed  to 
hold  the  assizes  in  the  county  of  Wilts,  and  thereupon  it  was 
commanded  that  the  recorder  for  the  time  being  to  the 
keeping  the  peace,  ordinances,  statutes,  and  all  and  singular 
other  the  premises,  he  should  diligently  apply  himself,  and 
that  at  certain  days  and  places,  which  he  should  appoint  for 
that  purpose,  into  the  premises  he  should  make  inquiry,  and 
all  and  singular  other  the  premises  hear  and  determine  and 
perform  and  fulfil  them  in  the  aforesaid  form,  doing  therein 
what  to  justice  appertained  according  to  the  law  and  custom 
of  England,  saving  unto  his  majesty  the  amerciaments  and 
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other  things  to  him  therefrom  beloDgingi  and  it  is  further         i84l. 

commanded  by  the  tenor  of  these  presents  that  the  proper      ^-^n^^^ 

officers  of  the  aforesaid  borough,  at  certain  days  and  places,  «. 

which  the  said  recorder  should  make  known  to  them,  should  lotiabitants  of 

'  St.  Edmunds, 

cause  to  come  before  him  the  said  recorder  so  many  and       Sarum. 

such  good  and  lawful  men  of  the  said  borough,  by  whom 
the  truth  of  the  matter  in  the  premises  should  be  the  better 
known  and  inquired  into."  The  recorder  of  the  borough 
of  New  Sarum  is,  by  virtue  of  his  office,  one  of  the  jus- 
tices of  the  peace  of  the  borough. 

The  question  for  the  opinion  of  the  Court  is,  "  whether 
or  not  the  Court  of  Quarter  Sessions  for  the  county  of 
Wilts  had  jurisdiction  to  try  these  appeals." 

JBuii  and  G.  F.  Moore  (a)  in  support  of  the  order  of  ses- 
sions. It  may  be  contended  that  the  Court  of  Quarter  Ses- 
sions of  the  county  have  exclusive  jurisdiction  over  appeals  on 
orders  of  removal,  but  it  is  sufficient,  to  support  this  order  of 
sessions,  if  they  have  concurrent  jurisdiction  with  the  county 
sessions.  The  statute  of  the  8  &  9  WilL  3,  c.  SO,  s.  6,  is  a 
positive  enactment  that*  such  appeals  shall  be  tried  at  the 
sessions  of  the  county,  ahd  therefore,  wheresoever  the  juris- 
diction over  such  appeals  might  have  resided  before  it  passed, 
it  then  became  vested  exclusively  in  the  county  sessions ;  and 
borough  sessions,  though  the  charter  of  it  might  contain  a 
ne  intromittant  clause,  could  not  try  such  appeals  (6).  The 
question  therefore  depends  upon  the  effect  which  ought  to 
be  given  to  the  Municipal  Corporation  Act,  5  &  6  Will.  4, 
c.  76,  and  particularly  to  the  105th  section  of  it(c).     That 

(a)  Before  Lord  Denman  C.  J.,  year,  or  at  such  other  and  more 

IJUtkdaU,  Pattaon  and  CoUridge  frequent  times  as  the  said  recorder 

Js.  in  his  discretion  may  think  fit,  or 

{b)  Unless  that  town  was  also  a  as  his  Majesty  shall  think  fit  to 

county  in  itself;  Rex  v.  Jutticei  of  direct,  a  Court  of  Quarter  Sessions 

Carmarthen,  4  B.  &  Aid.  291.  of  the  peace  in  and  for  such  bo- 

(c)  **  And  be  it  enacted,  that  the  rough,  of  which  Court  the  recorder 

recorder  of  every  horough  shall  of  such  borough  shall  sit  as  the  sole 

hold  once  in  every  quarter  of  a  jodge;  and  such  Court  of  Quarter 
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section  says  that  the  municipal  sessions  shall  have  cogni« 
SBQce  of  **  all  crimes^  oflfences  and  matters  whatsoever,  cog- 
nisable  by  any  Court  of  Quarter  Sessions  of  the  peace  for 

Sr^EpMUHD^f  ^^'^^^^y"  *<>  ^^^  ^^  ^^  ^  affirmative  enactment  relating  to 
Sakoic.  Jurisdictions  which  before  existed  in  the  county  sessions | 
and  there  is  abundance  of  authority  for  the  proposition,  that 
an  affirmative  statute  does  not  repeal  a  prior  affirmative 
IaW|  unless  it  be  inconsistent  with  it.  These  statutes  may 
stand  well  together,  by  holding  either  that  the  county  ses« 
sioDs  have  exclusive  jurisdiction,  or  that  they  have  it  con- 
currently with  the  municipal  sessions.  According  to  the 
former  view,  the  stat.  8  8c  9  WilL  S,  c.  30,  s.  6,  would  be 
considered  as  a  legislative  provision  on  one  particular  sub- 
ject only,  viz.  on  the  tribunal  which  alone  should  try  appeals 
against  orders  of  removal,  and  the  later  provisions  would  be 
considered  as  a  general  enactment  as  to  the  jurisdiction  of 
quarter  sessions,  whicbi  not  expressly  noticing  the  earlier 
enactment,  directed  to  one  single  subject,  would  not  inter- 
fere with  it.  According  to  the  latter  view,  even  supposing 
the  latter  statute  to  clash  with  the  earlier  one  in  some  degree, 
it  would  be  to  the  extent  only  of  modifying  the  previous 
exclusive  enactment,  by  letting  in  the  municipal  sessions  to 
a  jurisdiction  over  those  appeals.  Com.  Dig.  Parliament 
(R  9),  Lord  Darcy*s  case  (a),  Viner^s  Abr.  stat.  E  6,  Lyn  v. 
WyH{b)f  Rex  v.  Pugh(c),  Paget  v.  Foley  (d),  are  strong 

Sessiooi  of  the  peace  ahall  be  a  hare  power  to  make  or  levy  any 

Couri  of  record,  and  shall  have  county  rate,  or  rate  in  the  nature 

cognUance  of  all  crimes,  offences,  of  a  county  rate,  or  to  grant  any 

and  matters  tvhatsoever  cognisable  licence  or  authority  to  any  person 

by  any  Court  of  Quarter  Sessions  to  keep  an  inn,  alehouse,  or  victu- 

of  the  peace  for  eoanties  in  Bug*  ailing  booee,  to  sell  eiciseable  li- 

land,  and  the  said  recorder  shall  quors  by  retail,  or  to  exereise  any 

have  power  to  do  all  things  neoe»-  of  the  powers  herein  specially  rested 

sary  for  eiercislng  saeh  jurisdio*  to  the  ooancil  of  such  boroogb.*' 
tioo,  Rotwithstanding  bis   beitig         (a)  Oro.  Eln.  51S. 
such  sole  jodge,  as  fully  at  any         (6)  Judgments  of  Sir  Orkndo 

such  last-mentioned  court:   Pro-  Bridgmm,  199. 
vtded  nevertheless,  that  no  reeord-        (e)  1  Doogl.  189. 
or,  by  rifiiie  of  bis  oiBee;  sMI        (d)  « ]ffii^.  N.  C.  ^9. 


£AST£R  TEBMj  IV  VICT.  148 

authorities  to  shew  that  "  a  later  statute  genend  and  affirma*        i84l. 
tive  does  not  abrc^te  a  formeri  which  is  particular  (a).*'      ^'^^^r^ 
Supposingi  however,  the  stat.  5  &  6  IfUL  4,  c.  76,  s.  lOSf  «. 

to  give  a  jurisdiction  to  the  municipal  sesMons  to  trj  these  Inhabitants  of 
appeals,  it  is  still  but  an  affirmative  statute,  and  inconsistent  '  Sarum. 
with  the  Stat.  8  &  9  Will.  3,  only  to  the  eitent  of  taking 
away  the  eiLclusiveness  of  the  county  sessions.  A  later 
affirmative  statute  repeals  a  prior  affirmative  only  to  the  ex- 
tent  to  which  it  is  inconsistent  with  it  $  Foster's  case  (6)^  Com. 
Dig.  Parliament  (R  9),  Hner^s  Abr .  stat.  E  6,  Zyu  v.  fVyn  (c), 
Paget  V.  Foley  (d),  Rex  v.  Pinney  {e),  Rex  v.  Leicester  (/)• 
It  is  true  the  first  section  of  the  5  &  6  Will.  4,  c.  76,  repeals 
so  much  of  all  laws,  statutes  and  charters,  relating  to  the 
boroughs  named  in  the  schedule  A.  and  B.,  of  which  this  is 
one,  but  the  previous  right  to  have  quarter  sessions  at  the 
county,  in  respect  to  this  borough,  is  not  inconsistent  with 
the  105th  section  of  the  statute.  The  provision,  indeed, 
does  not  carry  the  repeal  further  than  the  act  itself  would 
do,  if  it  contained  provisions  inconsistent  with  a  previous 
statute  or  charter.  The  proviso  in  section  105  is  said  to 
shew  that  every  subject  of  jurisdiction  passes  to  the  borough 
sessions,  except  those  expressly  excepted.  But  the  excep- 
tions were  intended  to  prevent  the  recorder  having  any  juris- 
diction over  the  subjects  excepted,  such  as  licensing  public 
houses,  which  it  was  never  intended  by  the  legislature  to 
give  him,  and  without  such  express  exceptions,  the  recorder 
would  have  had  the  jurisdiction;  The  Queen  v.  The  Recorder 
ofHmH{g)f  The  Qneen  v.  St.  Lawrence,  Ludlow  {h). 

Sir  F.  Pollock  and  Slade  contrd.     A  later  statute  repeals 
a  prior  one,  if  it  be  inconsistent  with  it,  or  if  otherwise  an 

(a)  Com.  Dig.  Parliament  (R  9).         (/)  7  B.  &  C.  6  ^  .S.  C.  9  D.  & 

(6)  11  Rep.  63.  R,  772. 

(c)  Judgments  of  Sir  Orlando         (g)  8  A.  &  £.  038;  S.  C.  3  N. 
BridgmM,  188.  k  P.  595. 

(d)  2  Bing.  N.  C.  679.  (A)  11  A.  &  E.  170;  S.  C.  3  P. 

(e)  2B.Sc  C.  382;  &  C.  3  D.  &  D.  165. 
Ss  B.  578. 
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intention  to  abrogate  it  appear.    The  first  section  of  the 
The  QuEEir    Municipal   Corporation  Act  repeals  all  ''  laws,  statutes^ 
V.  usagesi**  charters,  grants  and  letters  patent,  inconsistent  with 

St.  Edmund's,  ^^^  provision,  and  the  105th  with  the  proviso,  and  the  107th 
Sarum.  and  1 11th  sections  abundantly  shew  the  intention  to  vest  in 
the  municipal  sessions  all  the  jurisdiction  in  matters  arising 
within  the  municipality,  over  which  previously  the  county 
sessions  had  jurisdiction;  Cotes  v.  Knight  (d)j  and  Cri^  v. 
Bunburyib),  Affirmative  words  may  abrogate  prior  affir- 
mative words,  where  an  implication  arises  that  they  were 
intended  to  have  that  effect.  Caies  v.  Knight  (a)  and  Cmp 
V.  Bunhury  (6)  are  instances  of  the  application  of  this  rule. 
But,  if  the  city  and  the  county  have  concurrent  jurisdiction^ 
it  is  found  in  this  case  that  the  city  sessions  were  those  oc* 
curring  next  after  the  order  was  made,  and  to  the  city 
sessions  the  appellants  were  bound  to  take  their  appeal. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,in  the  Trinity  term  following  (May 
29),  delivered  the  judgment  of  the  Court.— The  act  8  &  9 
fViU.  3,  c.  30,  8.  6,  required  that  the  appeal  against  any 
order  of  removal  of  any  poor  person  from  out  of  any  parish, 
township  or  place,  shall  be  tried  at  the  general  or  quarter 
sessions  of  the  peace  for  the  county,  division  or  ridings 
wherein  such  parish  Sec.  doth  lie,  and  not  elsewhere,  any 
former  law  or  statute  to  the  contrary  notwithstanding. 

Thus  the  trial  of  an  appeal  against  removal  from  a  parish 
in  any  city  or  town,  not  being  a  county  of  itself,  took  place 
at  the  quarter  sessions  for  the  county  at  large,  not  at  those 
holden  for  the  town,  though  the  charter  might  contain  a  ne 
intromittant  clause 

The  Municipal  Reform  Act,  by  section  103,  enables  the 
crown  to  grant  a  Court  of  Quarter  Sessions  to  towns  corpo- 
rate, and  appoints  the  recorder  the  sole  judge  in  such  court. 

(a)  3  T.  R.  448.  {b)  8  Bing.  394. 
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Then  the  105th  assigns  to  it  jurisdiction  over  all  offences        1841. 
"  and  matters  whatsoever,  cognizable  by  any  Court  of  Quar-    JJ'^'X^^ 
ter  Sessions  of  the  peace  for  counties  in  England/*  and  to  v, 

the  recorder  "  power  to  do  all  things  necessary  for  exercising  St!*Edmu»^^^^^ 
such  jurisdiction.^  Sarum. 

The  present  case  is  that  of  an  order  of  removal,  made  by 
two  justices  of  the  peace  for  the  city  of  Salisbury,  for  re- 
moval of  paupers  from  a  parish  in  the  city,  against  which 
an  appeal  was  tried  at  the  October  session  for  the  county  of 
Wilts,  and  there  quashed,  subject  to  a  case,  which  stated  a 
very  old  charter  granted  to  the  city,  and  another  much  more 
recent,  in  the  reign  of  James  the  First,  with  a  ne  intromit- 
tant  clause,  and,  since  the  passing  of  the  Municipal  Reform 
Act,  the  grant  of  a  charter  in  the  usual  form,  under  the  lOSd 
section,  above  quoted. 

The  question  is,  whether  the  8  &  9  Will.  3,  which  clearly 
applied  to  Salisbury  before,  has  been  kept  alive  for  the  pur^- 
pose  of  this  trial,  notwithstanding  the  recent  charter. 

Much  learning  and  great  ingenuity  were  employed  in 
maintaining  the  affirmative  of  this  proposition,  but,  while  we 
hold  that  a  positive  enactment  is  not  to  be  repealed  by 
inference,  we  must  also  acton  the  maxim ''  Leges  posteriores 
priores  contrarias  abrogant,"  wherever  it  comes  into  ope- 
ration. Here,  the  quarter  session  of  the  city,  under  its 
former  charters,  was  deprived  of  the  cognizance  of  appeals 
against  orders  of  removal,  by  the  8  &  9  Will.  3.  But  the 
Municipal  Act  gives  to  the  city  sessions  all  the  jurisdiction, 
and  to  the  recorder  all  the  power,  that  formerly  belonged, 
not  to  the  quarter  sessions  of  a  town  corporate,  but  to  any 
county  quarter  sessions.  The  use  of  these  words,  without 
reference  to  the  8  &  9  Will.  3,  might  raise  an  argument  that 
that  act  was  not  in  the  contemplation  of  the  parliament  of 
5  &  6  WilL  4,  though  most  probably  it  was,  for  the  strongest 
objection  to  local  justices  of  peace  was  removed  by  the 
appointment  of  a  single  judicial  officer:  but,  even  if  this 
intention  were  doubtful,  the  words  are  not.  They  give  the 
recorder  the  trial  of  all  matters  that  could  be  tried  Jby  a 

VOL,  1. —  G.  D-  L 


146  CASES  IN  THE  QUEEN's  BENCH, 

1841.         county  session.     This  appeal  is  one  of  those  matters,  it  is 

^^y^^jT^"^       therefore  given  to  the  recorder,  and  the  words  *'  not  else- 
The  Queen  .  °  '. 

t;.  where,"  in  the  statute  Will.  3,  being  contrary,  are  abrogated. 

Inhabitants  of      j^  j^^^  ^^^^  follow  that  there  might  not  be  a  concurrence 
St.  Edmund  6>         .     .     .     .  .        ® 

Sarum.       of  jurisdictions:  but,  if  there  is,  the  borough  sessions  were 

holden  earlier  than  those  for  the  county,  and  the  appeal 

ought  to  have  been  to  the  former.     The  rule  for  quashing 

the  order  of  sessions  must  be  absolute. 

G.  Order  of  Sessions  quashed  (a), 

(a)  See  the  next  case. 


The  Queen  v.  The  Justices  of  Salop  (6). 

(The  Queen  v.  Tlie  Justices  of  Lancashire.) 

(The  Queen  v.  The  Justices  of  Suffolk.) 

A  borough,  1  HE  Queen  v.  The  Justices  of  Salop.] — Mandamus  to  the 

quarter  ses-  defendants  to  hear  an  appeal  against  an  order  made  by  jus- 

sions  under  jjces  of  the  borough  of  Shrewsbury,  for  the  removal  of  a 

G.  7C,  has  ex-  pauper  from  the  borough  to  a  parish  witbm  the  said  county. 

diction ioir'  "^^^  return,  which  set  out  a  charter  of  Car.  I,  granted  to 

an  appeal  the  borough  of  Shrewsbury,  with  a  ne  intromittant  clause, 

^r  of  removal  ^"^  *  grant  of  quarter  sessions  and  appointment  of  recorder, 

made  by  bo-     under  5  8c  6  Will,  4,  c.  76,  was  argued  on  a  concilium  (c). 
rough  justices.         .  i        ,         •  r  t         %     i 

It  was  agreed  to  be  taken  as  a  fact,  though  there  was  no 

statement  of  it  in  the  return,  that  the  borough  sessions  took 

place  before  the  county  sessions,  which  had  refused  to  hear 

the  appeal. 

CorbeUy  in  support  of  the  return,  contended  that  the  pre- 
ceding case  of  Reg.  v.  St.  Edmutui\  Sarum  (d),  which  had 
decided  that  the  appeal  must  be  taken  to  the  borough  ses- 
sions, if  they  were  held  before  the  county  sessions,  would 
lead  to  great  inconvenience,  for,  as  the  appeal  must  be  to 

(b)  Decided  at  the  sittings  after      fore  Lord  Denman  C.  J.,  PalUsenf 
Trinity  term,  1841  (June  19).  WUl'mms  and  Coieridgt  Js. 

(f)  In  Trinity  term,  June  5,  be-  {d)  Ante,  p.  1S7. 
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the  next  sessions,  and  a  notice  be  given  of  fourteen  days, 
and  the  recorder  might  fix  his  own  time  of  holding  his 
sessions,  the  appellant  could  not,  when  he  had  to  give  bis 
notice,  know  whether  the  borough  or  the  county  sessions 
would  be  the  next  sessions.  If  the  jurisdiction  of  the 
borough  and  county  sessions  is  concurrent,  no  greater  incon- 
venience  will  follow  than  from  the  concurrent  jurisdiction 
of  the  superior  courts  of  law. 

Phillimorey  contrd,  contended  that,  independently  of  the 
borough  sessions  taking  place  first,  they  had  exclusive  juris- 
diction. He  cited  Brown  v.  Mck  Millan  (a)  and  Doe  d. 
Bywnter  v.  Brandling  (A),  upon  the  construction  of  statutes 
generally,  and  Rex  v*  Saimbury  (jc),  upon  the  conflict  of 

jurisdiction. 

Cur.  adv.  vult. 
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1841. 
The  Queen 

V. 

Justices  of 
Salop. 


The  Queen  v.  The  Justices  of  Lancashire.] — This  was  a 
rule  for  a  certiorari  to  remove  an  order  of  the  defendants,  at 
the  quarter  sessions  for  the  county,  quashing  an  order  made 
by  justices  of  the  borough  of  Liverpool,  for  the  removal  of 
a  pauper  from  the  borough  to  a  township  within  the  county. 
Liverpool  had  a  grant  of  quarter  sessions  under  5  &  6 
Will.  4,  c.  76,  and  had  previously  a  charter  without  a  ne 
intromittant  clause. 

Starkie  and  Addison  shewed  cause  (</),  and  referred  to 
Blanklej/  v.  Winstanley  {e),  Bates  v.  WinstanleyiJ'),  and 
Reg.  V.  Bridgewater  (g). 

Cresswell  and  Crompion  supported  the  rule. 


(a)  8  Dowl.  P.  C.  85«. 
(6)  7  B.  &  C.  642;  S.C.  1  M. 
frR.600. 

(c)  4  T.  R.  451. 

(d)  T.T.  1841  (June  1  J),  before 
Lord  Venman  C.  J.,  Pattetm  and 


Cur.  adv.  vult, 

Wiitiam  Js. 

(e)  3  T.  R.  «79. 

(/)  4  Mau.  &  S.  4^9. 

(g\  10  A.  &  E.  711 ;  5.  C.  2  P. 
&  D.  586. 
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184 J.  The  Queen  v.  The  Justices  of  Suffolk^] — This  was  a  rule 

Th^^^       ^^^  *  mandamus  to  the  county  justices  to  hear  an  appeal 

t7.  against  an  order  made  by  justices  of  the  borough  of  Ipswich, 

Jusuces  of     f^^  ii^g  removal  of  a  pauper  from  the  borough  to  a  parish 

within  the  county.     The  borough  previously  had  a  charter 

with  a  ne  intromittant  clause,  and  under  5  &  6  Will.  4, 

c.  76,  had  obtained  a  grant  of  quarter  sessions. 

Prendergast  shewed  cause,  and  Palmer  supported  the 
rule  (fl). 

Cur,  adv.  vuli. 

ijovd  Denman  C.  J.  delivered  the  judgment  of  the 
Court  in  Reg.  v.  Salop. — We  have  lately  held  that  under  the 
105th  section  of  the  Municipal  Reform  Act,  the  Court  of 
Quarter  Sessions  for  the  borough  has  jurisdiction  to  try  an 
appeal  against  the  removal  of  a  pauper.  This  case  and 
some  others,  which  have  been  since  argued,  require  us  to 
determine  whether  that  jurisdiction  is  exclusive. 

The  8th  section  of  8  &  9  Will.  3,  c.  30,  is  cautiously 
penned,  probably  to  avoid  giving  offence  to  the  magistrates 
in  limited  jurisdictions,  but  framed  in  the  spirit  of  jealousy 
towards  them.  It  found  them,  when  assembled  in  quarter 
sessions,  empowered  to  try  appeals  and  other  questions  in 
which  the  members  of  the  court  were  likely  to  be  interested 
or  prejudiced ;  and,  without  naming  them,  transferred  that 
power  to  the  county  sessions,  wherein,  and  not  elsewhere, 
they  are  from  thenceforth  to  be  tried. 

Now  we  have  lately  shewn  and  held  that  those  exclusive 
wl)rds  are  abrogated  by  the  lOdth  clause  of  the  Municipal 
Reform  Act,  which  lodges  in  the  hands  of  the  recorder  all 
the  powers  and  functions  (with  some  specified  exceptions) 
that  had  been  transferred  to  the  county  sessions  by  the  act 
of  Will.  3.  It  is  possible,  though  highly  improbable,  that 
the  legislature  may  have  intended  to  give  a  concurrent  power 

(a)  T.  T.  1841  (June  8). 
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of  trial  to  two  jurisdictions  so  differently  constituted^  and        1841. 
thus  to  open  new  sources  of  litigation  as  to  the  manner  in    J!^*Y^^ 
wbicn,  of  two  competent  jurisdictions,  one  may  possess  itself  «. 

of  an  appeal  cause,  to  the  exclusion  of  the  other,  and  the  J"«^><^  ^^ 
Still  more  senous  doubts  on  the  validity  of  trials  for  crimes 
which  fall  within  the  same  provision.  It  is  equally  possible, 
and  in  a  less  degree  improbable,  that  the  intention  to  pre- 
vent these  evils  may  have  been  entertained,  but  not  carried 
into  effect;  or,  finally,  that  the  whole  subject  may  have  been 
overlooked.  In  any  one  of  these  cases  we  should  be  bound 
to  discover  what  the  law  is,  and  declare  it,  without  any 
regard  to  the  consequences  of  its  imperfection. 

The  rules  for  interpreting  statutes  have  been  much  dis- 
cussed in  these  arguments,  but  we  apprehend  that,  in  apply- 
ing them  to  questions  on  the  effect  of  an  enactment,  we  can 
never  safely  lose  sight  of  its  object. 

We  have  already  referred  to  that  of  the  stat.  Will.  3. 
It  was  to  deprive  the  borough  sessions  of  their  power  in 
certain  cases,  and  this  is  effected  by  giving  it  exclusively  to 
the  county  sessions.  Parliament,  in  William  the  Third's 
time,  may  be  supposed  to  address  the  borough  justices  of  the 
peace : — "  We  cannot  trust  you  with  this  power.  We  take 
it  from  you  and  authorise  the  county  justices  of  the  peace 
to  act  in  your  place.''  But  the  parliament  of  WilL  4  holds 
the  opposite  language: — *'  We  wish  you  to  be  restored  to 
the  jurisdiction  of  which  you  were  deprived,  and  have  taken 
effectual  means  to  prevent  the  abuse  which  led  to  the  depri- 
vation." Since,  then,  the  object  is  directly  reversed,  and  the 
borough  sessions  empowered  to  act,  we  cannot  reasonably 
doubt  that  parliament  designed  to  put  an  end  to  that  power, 
which  had  been  for  the  first  time  given  to  a  foreign  body, 
for  the  purpose  of  supplying  the  deficiency  of  judicature 
which  the  exclusion  had  caused. 

The  two  enactments  are  substantially  but  one.  ''  Let  A, 
perform  the  oflice  which  we  take  from  B."  But  when  B.'s 
office  is  revived  in  him,  A.'s  must  cease,  as  far  as  the  exclu- 
sion of  B.  is  concerned,  and,  that  exclusion  being  manifestly 
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1841.        the  sole  reason  for  giving  A.  the  office,  he  is  ipso  facto 
deprived  by  the  reappointment  of  B. 
V.  The  first  section  of  the  Municipal  Act  repeals  all  former 

Justices  of  i^^g  jjjj^j  j^j.^  contrary  to  its  provisions,  not  indeed  going 
further  than  the  principle  of  the  common  law,  but  explain- 
ing, perhaps,  why  it  was  not  thought  necessary  to  repeal,  in 
express  terms,  the  act  of  Will,  3. 

The  1 1 1  th  clause  is  generally  admitted  not  to  apply  to  the 
quarter  sessions,  and  to  have  been  framed  with  special  regard 
to  the  altered  boundary  of  boroughs,  but  it  certainly  furnishes 
evidence  of  the  desire  felt  by  the  legislature  to  prohibit  the 
county  magistrates  from  interfering  with  those  who  had 
authority  in  the  borough.  ' 

Upon  the  whole,  we  think  that  the  quarter  sessions  for 
the  borough  of  Shrewsbury  had  exclusive  right  to  try  the 
present  appeal,  and  that  this  rule  for  quashing  the  order  of 
the  county  sessions  must  be  made  absolute. 

D.  Rule  absolute  (a). 

(a)  See  the  precediog  case,  and  Reg.  v.  Deane,  pott. 


The  Queen  v.  The  Inhabitants  of  £astville(A). 

IFf//.  4,  c.  76,    Upon  appeal  against  an  order  of  justices  for  the  removal 

s.  81,  the  Qf  Sarah  the   wife   of   William   Thirst  ins  and    her   three 

grounds  of  re-  •  i  r.  •  i 

moval  must  be  children  from    the  parish  of  Friskney  to  the  township  of 

phchly'^MOie  Ea^^^'^e,  both  in  the  parts   of  Lindsey  in  the  county  of 

grounds  of  Lincoln,  the  sessions  confirmed  the  order,  subject  to  the 

Under  an  opinion  of  the  Court  of  Queen's  Bench  on  the  following 

examination  case, 

rally  that  the  I^^  ^^^  examination  of  the  pauper,  on  which  the  order 

pauper  IS  set-    ^f  removal  was  founded,   she  stated  as  follows: — "My 
tied  m  the  ap-  '  ^        '' 

pellant  parish,  husband,  William  Thirsting,  absconded  and  left  me  in  the 
the  respond- 
ents will  not  {b)  Decided  T.T.  1841  (May  39> 
be  allowed  to 
prove  a  settlement  there  by  hiring  and  service. 


£AST£R  TERM,  IV  VICT. 

parish  of  Friskney  about  seventeen  weeks  ago ;  I  have  often 

heard  my  husband  say  {a)  that  his  place  of  settlement  was  in 

fiastville  in  the  said  parish ;  I  have  received  within  the  last 

year  frum  Mr,  Keui,  of  Easlville,  a  Christmas  box,  which  '"habitants  of 

Eastville. 
IS  given  to  the  poor  persons  that  belong  to  their  parish ;  and 

Mr.  Tasting  and  Mr.  Claier,  charge* bearers  and  inhabitants 

of  Eastville,  told  me  that  we  (meaning  myself  and  husband) 

belonged  to  their  parish,  and  that  Mr.  TuUing  said  they  had 

taken  my  husband  without  any  order ;  I  have  been  married 

four  years  to  my  said  husband  last  September,  and  have 

three  children  now  living  with  me  by  him,  viz.  Phabe,  aged 

about  three  years,   William  and  John  (being  twins),  aged 

seven  mouths,  and  I  am  now  chargeable  to  the  parish  of 

Friskney;^ 

The  statement  of  the  ground  of  appeal  was  as  follows : —  . 
That  the  said  William  Thiniing's  settlement  is  not  in  the 
said  parish  of  Eastville,  as  stated  in  the  examination  of  the 
said  iiarah  ThirstiHg;  that  the  said  Sarah  Thirsting  did 
not  receive  relief  from  the  inhabitants  of  Eastville  as  a  poor 
person  belonging  thereto,  as  stated  in  her  examination ; 
that  Mr.  Tusiing  and  Mr.  Claler,  or  either  of  them,  did  not 
admit  that  the  settlement  of  the  said  William  Thirsting  was 
in  the  said  parish  of  Eastville,  nor  was  the  said  William 
Thirsting  ever  received  by  the  said  parish  of  Eastville  as  a 
pauper  belonging  thereto,  without  an  order  of  justices,  as  in 
the  said  examination  is  alleged. 

On  the  trial  of  the  appeal  the  respondents  proposed  to 
prove  a  settlement  gained  by  the  pauper's  husband  in  the 
appellant  township  by  hiring  and  service:  the  appellants 
objected  to  the  admission  of  evidence  to  that  effect,  citing 
the  8 1  St  section  of  the  4  &  5  Will.  4,  c.  76. 

The  Court  of  Quarter  Sessions  received  the  evidence. 
The  respondents  in  addition  gave  evidence  of  verbal  state- 
ments by  certain  inhabitants  and  rate  payers  of  the  appel- 
lant parish,  in  order  to  shew  admissions  by  the  appellant 
parish  of  the  settlement  of  the  pauper's  husband  in  their 

(«)  As  to  hearsay  evidence  in  these  casesi  see  Reg,  v.  Bier  low,  pott,  160. 
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1841.         parish,  which  evidence  was  contradicted  by  other  evidence 
^"^^^'"^^      given  by  the  appellants. 

^^  .W        rpi^g  appellants  also  called  witnesses  to  rebut  the  proof 
Inhabiiants  of  ^f  ^  settlement  by  hiring  and  service  in  the  appellant  pa- 

J2fASTVILLE«  ^ 

rish. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  whether  the  evidence  on  behalf  of  the  respondents 
to  prove  a  settlement  by  hiring  and  service  in  the  appellant 
parish  was  admissible  or  not. 

Whitehurst  and  Willmore  in  support  of  the  order  of 
sessions.  The  respondents  were  entitled  under  their  exa- 
mination to  give  evidence  of  a  settlement  in  the  appellant 
parish  by  hiring  and  service.  It  is  true  that  the  examination 
states  generally  that  a  settlement  has  been  acquired  in  the 
appellant  parish  without  specifying  by  what  means  it  has 
been  acquired.  But  the  respondents  under  4  &  5  WilL  4, 
c.  76,  s.  81,  are  not  bound  to  supply  their  grounds  of  re- 
moval with  the  same  particularity  which  is  required  from  the 
appellants  in  their  statement  of  the  grounds  of  appeal :  Rex 
V.  Kehedon  {a).  Generality  in  the  examination,  as  appears 
from  that  case,  does  not  preclude  the  respondents  from 
going  into  evidence  in  support  of  their  examination.  Rex  v. 
Mislerton(b)  wad  JE!x  parte  Broseky{c)  were  decided  on  the 
ground  that  the  evidence  did  not  support  the  examination, 
but  was  inconsistent  with  it.  [Coleridge  J.  I  think  I  was 
wrong  in  the  distinction  I  took  in  Rex  v.  Kehedon  (a),  as 
to  the  4  Sc  5  Will,  4,  c.  76,  not  tying  the  respondents  down 
to  the  same  particularity  as  it  does  the  appellants.]  If  the 
examination  is  too  general,  the  appellants  should  have 
objected  to  it  on  that  ground  in  their  notice,  instead  of 
taking  issue  on  the  facts  contained  in  the  examination.  All 
the  respondents  had  to  do  at  the  trial  was  to  prove  the  issue 
taken,  as  in  any  ordinary  action.     The  appellants  could  not 

(fl)  5  A.&E.  687;  S.C.  1  N.&       &  P.  109. 

P.  V.  (c)  7  A.  &  £.  423;  5.  C.  «  N. 

(6)  6  A.  &  E.  878;  S.  C.  2  N.      &  P.  355. 
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go  into  this  objection,  of  which  they  had  given  no  notice :         1841. 

jRer  ▼.  Bromyard  (a)  and  Rex  v.  Withernwick  (b).  n^X^^ 

The  QuEBN 

V, 

Wildman,  contri,  contended  that  the  distinction  pointed  Inhabitants  of 
out  in  Rex  v.  Kelvedon  (c)  could  not  be  sustained,  and  that      ^"^'^^^• 
the  generality  objected  to  in  this  examination  would  be  fatal 
to  a  statement  of  grounds  of  appeal,  referring  to  Reg.  v. 
Whitley   Upper  {d),  Reg.  v.  Justices  of   West  Riding  {e\ 
Reg.  V.  Middleton  Teasdale  (/),  and  Reg,  v.  Bridgeioater  (g). 

Lord  Denman  C.  J. — The  objection  was  distinctly  taken 
at  the  trial,  and  it  ought  to  prevail  notwithstanding  Rex.  v. 
Kelvedon{c). 

Patteson,  Williams,  and  Coleridge  Js.  concurred. 

D.  Order  of  Sessions  quashed. 

(a)  8  B.  &  C.  940;  &  C.  8  M.  (d)  11  A.  &£.  90;  S.  C.  3  P.& 

&  R.  S80.  D.  81. 

(6)  6  A.  &  £.  5273  ;  S.  C.  3  N.  (e)  10  A.  &.  E.  685;  S.  C.  3  P. 

&P.  433.  &D.  46S. 

(f)  5  A.  &  E.  687 ;  5.  C.  I  N.  (/)  10  A.  &  E.  688;  S.  C.  3  P. 

&  P.  138.  &  D.  473. 

(g)  10  A.  &E.  693. 


Reynolds  v.  Newton.  Saturday, 

May  bth. 

Sir  fV.  W.  FOLLETT,  on  a  former  day  in  this  term,  had  Where  a  party 

,.   -jij.  vri-i_  A  arrested  under 

obtained  a  rule  ordering  a  wnt  of  habeas  corpus  cum  causa  ^^^^^  ^^  isdis- 

to  issue  to  the  Marshal  of  the  Marshalsea,  to  bring  up  the  chained  on  the 

defendant,  with  a  return,  &c.,  and  ordering  the  plaintiff,  and  vilege,  the  writ 

also  the  plaintiffs  in  about  ten  other  actions,  to  shew  cause  *"  "^1  ^^^  . 
■^  '  cuted,  and  he 

why  the  defendant  should  not  be  discharged  out  of  custody,  may  be  re- 

The  following  are  the  material  facts  of  the  case  : — on  the  J^^^®"  jj^  pjj_*' 

7th  January  last  the  defendant  was  arrested  on  a  ca.  sa.  at  vilege  expires. 

the  suit  of  one  Phillips:  writs  of  execution  in  the  other  party,  against 

whom  there 
are  several  writs  of  ca.  sa.  in  the  sheriff's  office,  is  taken  underoneof  them  in  ezecation 
ofajadgment  not  duly  revived  by  scire  facias,  the  nrresr,  though  illegal^  is  not  illegal 
from  any  wrongful  act  on  the  part  of  the  sheriff,  and  therefore  enures  as  a  good  arrest 
under  all  the  other  writs. 


154 

1841. 

RfiYKOLDS 
V. 

Newtoh. 


CASES  IN  TH£  QUEEN  S  BENCH^ 

actions  also  were  in  the  hands  of  the  sheriff  previously  to  the 
arrest.  Pafteson  J.,  at  chambers,  had  discharged  defendant 
from  the  execution  at  the  suit  of  Phillips,  on  the  ground 
that  the  judgment,  which  was  more  than  a  year  old,  had  not 
been  revived  by  scire  facias,  but  the  learned  judge  was  of 
opinion  that  the  same  ground  did  not  extend  to  invalidate 
the  execution  of  the  other  writs,  and  that  the  detention 
of  the  defendant  under  them  was  legal.  As  to  these  wnts 
therefore  the  defendant  was  remanded. 

As  to  Reynolds  v.  Newton  and  four  others  of  the  above 
actions,  the  defendant  also  applied  to  the  same  learned 
judge  for  his  discharge  on  another  ground,  viz.  that  he  had 
previously  been  taken  under  a  ca,  sa.  in  Reynolds  v.  Newton 
on  the  28th  February,  1840,  at  which  time  writs  of  ca.  sa. 
in  the  said  four  other  actions  also  were  in  the  sheriff's 
hands,  and  that  he  had  been  discharged  from  these  writs  (by 
Tindal  C.  J.  at  chambers)  as  being  a  barrister,  at  the  time 
of  the  arrest,  on  his  way  to  join  circuit  (a).  He  therefore 
contended,  before  Patteson  J.,  that  the  writs  in  these  five 
actions  had  already  been  executed,  and  could  not  authorise 
his  present  detention.  The  learned  judge  dismissed  the 
application,  being  of  opinion  that  the  writs  in  question  were 
still  in  force. 

The  present  motion  had  for  its  object  the  discharge  of  the 
defendant  from  all  the  executions  except  that  in  Phillips  v. 
Newton,  which  had  already  been  held  bad  for  want  of  the 
scire  facias. 


Crompton,  E,  V,  Williams,  Barstow^  Butt,  and  !V.  H. 
Watson,  now  shewed  cause  in  the  different  actions.  The 
defendant  is  not  entitled  to  his  discharge ;  although  he  was 
illegally  taken  in  satisfaction  of  the  stale  judgment  in  Phil- 
lips V.  Newton,  yet  his  detention  in  these  actions  is  legal, 
because  the  original  arrest  was  not  illegal  by  the  wrongful 
act  of  the  sheriff  himself.     The  general  rule,  that  where  the 


(a)  As  to  the  pri?ilege  of  a  barrister  see  Newton  v.  ConUabte,  po9t. 
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sheriff  has  several  writs  against  a  party  and  arrests  on  one 
writ  he  arrests  also  on  all  the  others,  together  with  the  excep- 
tion that  the  arrest  does  not  so  enure  to  the  other  writs  if 
it  was  illegal  by  the  wrongful  act  of  the  sheriff  himself,  is 
established  by  Barratt  v.  Price(a)j  Robinson  v.  Feire/i3(6), 
Collins  V.  YevD€iks(c\  Pearson  v.  Yewens{d),  Barclay  v. 
Faber (e),  Huichim  v.  Kenrick (J),  and  other  cases.  The 
writ  in  Phillips  v.  Neupton  would  have  protected  the  sheriff 
if  he  had  been  called  to  account  for  making  the  arrest. 
This  shews  that  the  arrest  was  not  illegal  by  his  wrongful 
act.  The  sheriff  was  not  only  authorised  but  bound  by  the 
writ  to  arrest.  The  arrest  was  good  as  regards  the  sheriff, 
mod,  indeed,  with  reference  even  to  the  plaintiff,  execution 
OD  a  judgment  not  revived  by  scire  facias  is  not  void,  but 
voidable  by  writ  of  error ;  2  JVms,  Saund.  6  a,  n.  Bustle's 
case  (g)  was  "  debt  upon  an  escape  against  a  sheriff.  He 
pleads  nihil  debet;  and  by  verdict  it  was  found  that  the  plain- 
tiff recovered  against  J.  S.  in  debt,  and  after  the  year  passed 
had  a  capias  ad  satisfaciendum  against  him,  and  the  sheriff  by 
force  of  it  took  him,  and  suffered  him  to  escape ;  and  if 
upon  this  matter  he  was  chargeable  for  this  debt  was  the 
question ;  and  it  was  adjudged  he  should ;  for  though  the 
process  was  erroneously  awarded,  yet  it  was  sufficient  for 
the  sheriff  to  arrest  him,  and  he  might  justify  in  a  false  im- 
prisonment, and  therefore  cannot  let  him  at  large.'' 
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Sir  W,  W.  Follett  and  Atherton  contr^  The  circum- 
stance that  no  action  will  lie  against  the  sheriff  affords  no 
criterion  of  the  validity  of  the  arrest  for  any  purpose,  for  the 
sheriff  may  be  protected  though  acting  under  a  writ  that  is 
void.  ''  If  a  writ  of  execution  bear  teste  out  of  term,  the 
sheriff  is  justifiable,  and  yet  shall  not  be  liable  in  an  action 
of  escape,  for  it  is  a  void  writ;"  per  Holt  C.  J.  in  Shirley  v. 


(a)  9  Bing.  566. 
{h)  5  M.  &  W.  149. 
(c)  10  A.  &  £.  570;  8.  C. 
&  D.  439. 


(</)  5Bing.  N.  G.489. 
It)  S  B.  &  Aid.  743. 
2  P.  (/)  a  Burr.  1051. 

(g)  Cro.  Eliz.  188. 
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fVriglU  (a).  If  there  was  no  valid  judgment  to  warrant  the 
defendant's  arrest^  the  arrest  and  all  that  depends  on  it  is 
void.  Mortimer  v.  Pigott  (6)  shews  that  execution  of  a 
judgment  more  than  a  year  old,  and  not  revived  by  scire 
facias,  is  not  merely  voidable  but  a  nullity.  The  original 
arrest  then  being  a  nullity /what  becomes  of  the  detainers? 
It  seems  from  Frosfs  case  (c), ''  that  where  a  man  is  in  cus- 
tody of  the  sheriff  by  process  of  law,  and  afterwards  another 
writ  is  delivered  to  him  to  arrest  the  body  of  him  who  is  in 
his  custody,  presently  he  is  in  his  custody  by  force  of  the 
second  writ,  hy  judgment  of  law,  although  he  do  not  actually 
arrest  him."  Since,  therefore,  where  an  arrest  has  been 
made  on  one  writ,  the  arrest  on  the  others  is  by  intendment 
of  law  and  relation  to  the  first  writ,  if  the  first  writ  is  gone, 
the  others  have  nothing  to  relate  to,  and  they  cannot  have 
an  independent  operation,  because  no  arrest  is  actually 
made,  or  otherwise  than  by  relation.  The  case  would  be 
different  if  there  had  been  actual  arrest,  but  there  was  only 
one  warrant  in  this  case,  and  only  one  actual  arrest,  viz. 
in  Phillips  v.  Newton.  In  Ex  parte  Ross  {d)  (and  Ex 
parte  Hawkins  {e)  is  to  the  same  effect),  where  a  bankrupt 
was  arrested  while  in  attendance  on  the  commissioners. 
Lord  Eldon  C.  said,  ''  It  has  repeatedly  been  determined 
that,  if  the  arrest  is  bad,  all  the  other  writs  are  rendered 
inoperative  as  detainers;  nor  can  there  be  any  differ- 
ence whether  such  writs  were  lodged  before  or  ajier  the 
arrest.  It  is  the  arrest  alone  that  gives  efiicacy  to  the  de- 
tainers; and,  if  it  be  illegal,  it  can  give  effect  to  nothing." 
These  two  cases  also  furnish  instances  where  the  criterion 
proposed  on  the  other  side  fails ;  no  action  could  have  lain 
against  the  sheriff  for  the  arrest,  and  yet  the  detainers  were 
held  bad.  Spence  v.  Stuart  {/)  is  another  case  of  the  same 
class.     \Patteson  J.   In  those  cases  the  privilege  which  in* 


(a)  2  Salk.  700. 
(6)  2  DowL  P.  C.  615;  S.  C.  4 
A.  &  £.  363,  D. 
(c)  1  Coke,  89  a. 


{d)  1  Rose,  260. 
(c)  4  Ves.  691. 
(/)3ER8t,  89. 
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validated  the  arrest  would  apply  equally  to  the  detainers.]         1841. 
The  only  warrant  on  which  this  defendant  was  taken  being      ^-^"v^^^ 
good  for  nothing,  the  existence  of  other  writs  can  make  no  9. 

difference.     In  Barclay  v.  Faber  (a),  and  Davies  v.  Chip-      Newton. 
pendale^b),  where  the  detainers  were  supported^  the  original 
arrest  was  irregular  only  and  not  void^  and  in  Howson  v. 
Walker  (c)  the  officer  in  the  second  action  had  a  warrant, 
and  made  an  actual  arrest,  and  without  collusion. 

The  defendant  is  at  all  events  entitled  to  his  discharge 
from  the  five  writs  which  were  in  the  sheriff's  hands  when 
the  arrest  was  made  in  February,  1840,  for  those  writs  are 
dead.  In  RoL  Abr.  903,  it  is  said  that,  if  a  defendant  ad- 
judged to  account  is  arrested  for  not  accounting  properly, 
and  afterwards  released  by  privilege  of  parliament,  he  may 
be  taken  again  afterwards  on  a  special  writ,  reciting  the 
special  matter.  By  2Jae.  1,  c.  13,  after  reciting  that  it  was 
doubtful  whether  a  person  arrested  in  execution,  and  released 
for  privilege  of  parliament,  could  be  ever  taken  again  on  a 
new  writ,  it  is  enacted  that  the  plaintiff,  in  such  a  case,  may 
have  a  new  writ  of  execution  when  the  privilege  ceases. 
It  seems,  therefore,  that  in  an  ordinary  case,  having  nothing 
to  do  with  privilege  of  parliament,  the  defendant  cannot  be 
taken  again,  or  that,  at  all  events,  a  fresh  writ  would  be 
necessary  for  the  purpose.  Unless  the  sheriff  could  have 
returned  non  est  inventus  to  these  writs,  it  follows  that  they 
were  executed. 

Lord  Dbnman  C.J. — It  is  gratifying  to  hear  points 
concerning  the  liberty  of  the  subject  argued  with  so  much 
zeal  and  ability.  But  I  am  clearly  of  opinion  that  the  de- 
fendant cannot  avail  himself  of  any  of  the  objections  urged 
against  his  detention.  The  defendant  claims  his  discharge 
on  the  ground  that  the  writ  in  the  first  action  was  a  nullity, 
because  the  judgment  was  more  than  a  year  old  and  had 
not  been  revived  by  scire  facias.    That  writ  may  have  been 

(a)  2  B.  &  Aid.  743.  (c)  3  W.  Bl.  823. 

(6)  2  B.  &  P.  283. 
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a  nullity  as  regarded  the  plaintiff  in  the  action,  but  it  was 
not  a  nullity  as  regarded  the  sheriff.  The  sheriff  was  bound 
to  arrest  under  that  writ;  and  the  defendant's  detention  un- 
der the  other  writs  is  perfectly  legal.  Where  a  sheriff, 
having  several  writs,  arrests  a  party  under  one  of  them,  it 
is  said  that  it  is  only  by  fiction  of  law  and  relation  that  he 
arrests  under  the  other  writs  also.  But  it  is  not,  in  my 
opinion,  any  fiction  of  law,  or  relation  or  intendment.  The 
question  is,  what  authority  has  the  sheriff  at  the  time  of  the 
arrest.  He  has  the  authority  of  all  the  good  writs  in  his 
hands  at  the  time,  and  it  does  not  signify  which  of  the  writs 
he  chooses  to  act  upon.  Where  the  sheriff  indeed  acts  in 
the  first  instance  collusively  or  misconducts  himself,  his 
subsequent  acts,  which  cannot  be  supported  without  taking 
advantage  of  his  original  wrong,  are  null  and  void,  and  can- 
not protect  him. 

It  is  also  contended,  as  to  some  of  the  writs  under  which 
the  defendant  is  now  detained,  that  they  have  already  been 
executed  and  could  not  be  executed  a  second  time.  My 
brother  Patteson,  when  the  case  was  before  him  at  cham- 
bers, was  of  opinion  that  a  writ,  the  execution  of  which  is 
set  aside  on  the  ground  of  privilege,  is  still  in  force.  I  am 
of  the  same  opinion.  The  statute  of  James  relates  entirely 
to  privilege  of  parliament,  and  cannot  be  taken  as  a  declara* 
tion  that  a  new  writ  is  necessary  wherever  any  ordinary 
execution  has  been  set  aside  on  the  ground  of  privilege. 
The  whole  matter  is  this  :  facts  which  are  known  to  the 
party  arrested,  but  not  to  the  sheriff,  are  communicated  to 
the  judge,  and  he  allows  the  party  to  go  at  large  to  exercise 
his  privilege,  but  the  writ  is  not  executed. 


Patteson  J. — ^The  point  of  privilege  was  fully  argued 
before  me  at  chambers,  and  I  remain  precisely  of  the  same 
opinion  as  formerly,  that  the  writs,  as  to  which  the  defend- 
ant was  discharged  for  privilege,  have  not  been  executed. 
No  one  ever  dreamt  that  where  a  party  was  discharged 
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from  execution  for  the  purpose  of  auy  ordinary  privilege,  as 
attendance  on  court,  the  debt  for  which  he  was  taken  was 
discharged.  The  statute  of  James  applied  to  members  of 
parliament,  and  cleared  up  doubts  respecting  the  legality  of 
arresting  them  again  after  they  had  been  once  discharged 
for  privilege.  It  is  said  that,  though  fresh  writs  might 
have  issued  in  the  actions  in  which  the  defendant  was  dis- 
charged, the  writs  under  which  he  has  once  been  detained 
have  discharged  their  office,  and  cannot  serve  again.  It 
may  be  that  there  are  no  instances  where  a  party  has  been 
taken  a  second  time  under  the  same  writ,  but  that  may  be 
accounted  for.  Formerly  writs  were  returnable  at  a  time 
certain,  and,  if  that  ran  out  before  the  privilege  expired,  a 
fresh  writ  would  be  necessary. 
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Williams  J. — The  principal  question  is  shortly  this: 
what  is  the  effect  of  an  arrest  by  a  sheriff  when  he  has 
several  writs  in  his  office.  It  is  clear  from  the  authorities 
that  an  arrest  on  one  of  them  is  an  arrest  on  all,  subject  to 
the  qualification  in  Barratt  v.  Price  (a),  that  the  actual 
arrest  must  not  be  illegal  by  the  wrongful  act  of  the  sheriff. 

WiGHTMAN  J. — It  is  consistent  with  all  the  authorities 
to  say  that  where  the  sheriff  arrests  on  one  of  several  writs 
in  his  hands*  which  is  good  on  the  face  of  it,  and  not  known 
to  the  sheriff  to  be  tainted  with  any  irregularity,  he  arrests 
on  all  the  other  writs  also.  On  the  other  hand,  where  the 
sheriff  is  guilty  of  a  wrongful  act  in  arresting  on  the  first 
writ,  then  the  detention  on  the  other  writs  is  also  wrongful. 


Rule  discharged. 


(a)  9  Bing.  566. 
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SITTINGS  AFTER  EASTER  TERM. 


Monday^ 
May  10th. 

An  order  of 
removal  can- 
not be  made 
upon  hearsay 
evidence 
alone. 


The  Queen  v.  The  Inhabitants  of  Ecclesall  Bierlow. 

On  appeal  against  an  order  for  the  removal  of  William 
Chappell,  Esther  his  wife,  and  their  three  children,  from  the 
township  of  Dodworth  to  the  township  of  Ecclesall  Bier- 
low, both  in  the  West  Riding  of  Yorkshire,  the  Court  of 
Quarter  Sessions  for  the  said  riding,  holden  on  the  6th  of 
July,  1840,  con6rmed  the  order>  subject  to  the  opinion  of 
this  Court  on  the  following  case : — 

The  only  examinations  whereon  the  said  order  was  made, 
were  examinations  of  the  pauper's  father,  and  of  the  pauper 
himself,  and  were  in  the  words  following  ; — 

'^  The  examination  of  William  Chappell  of  Cawthome, 
mason,  touching  the  place  of  his  son's  legal  settlement, 
taken  upon  oath  before  us,  two  of  her  Majesty's  justices  of 
the  peace,  acting  in  and  for  the  said  riding,  the  26th  day  of 
February,  1840,  who  saith  as  follows : — *  I  am  sixty-two 
years  of  age,  and  was  bom  at  Doncaster  in  the  said  riding, 
but  the  place  of  my  father's  settlement  was  at  Ecclesall 
Bierlow  in  the  said  riding,  as  I  have  heard  him  say,  and 
believe  to  be  true,  and  I  have  heard  my  father  say  that  he 
has  had  relief  from  the  overseers  of  Ecclesall  Bierlow  afore- 
said, and  I  never  did  any  act  in  my  own  right  to  gain  a 
settlement.  About  thirty  eight  years  ago  I  was  married  at 
Cawthome  church  to  Martha  Robson  my  now  wife,  by 
whom  I  have  six  children ;  and  I  have  a  son  named  William, 
aged  thirty-two  years,  and  who  is  now  ill,  and  resides  in  Dod- 
worth, but  who  never  was  an  apprentice  or  did  any  act  in 
his  own  right  to  gain  a  settlement,  and  that  he  is  now  ac- 
tually chargeable  to  Dodworth  aforesaid.' 

*'  The  examination  of  William  Chappell  the  younger,  of 
Dodworth,  (the  pauper)  touching  the  place  of  his  settlement, 
taken  upon  oath  before  us,  two  of  her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  said  riding  the  26th  day  of 
February,  1840,  who  saith  as  follows  : — '  I  am  thirty-two 
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years  of  age,  and  was  bom  at  Cawthorne  in  the  said  riding, 
but  the  place  of  my  father's  settlement,  as  /  have  heard  him    xhT^uTEw 
Uiy,  and  believe  to  be  true,  is  at  Ecclesall  Bierlow  in  the  y. 

said  riding.  I  have  heard  the  above  examination  read  over  Ecclesall 
to  me,  and  I  believe  the  same  to  be  true,  and  that  I  never  Bierlow. 
did  any  act  in  my  own  right  to  gain  a  settlement.  I  was 
married  at  Silkstone  church  about  seven  years  ago  to 
Mither  Hobson  my  now  wife,  by  whom  I  have  three  chiU 
dren,  namely,  Charles  aged  seven  years,  Eliza  aged  five 
years,  and  Rachael  aged  about  one  year,  and  that  I  am  poor 
and  actually  chargeable  to  Dodworth  aforesaid.'  " 

A  copy  of  the  said  order  of  removal,  and  of  the  said 
examinations,  whereon  the  said  order  of  removal  was  made, 
and  a  notice  of  chargeability,  were  sent  to  the  appellants, 
as  prescribed  by  the  statute  4  &.  5  Will.  4,  c.  76,  s.  79* 

The  appellants  duly  gave  a  notice  of  appeal,  which  con- 
tained the  following  grounds  of  appeal : — 

That  the  place  of  the  legal  settlement  of  the  said  William 
Chappell  and  Esther  his  wife  and  their  three  children,  in 
the  said  examinations,  or  either  of  them,  upon  which  the 
order  of  removal  in  this  case  was  made,  is  mentioned,  is 
not  now,  and  was  not  at  the  time  of  the  taking  the  said 
examinations,  or  either  of  them,  or  at  the  time  of  the  making 
the  said  order  of  removal,  in  the  said  township  of  Ecclesall 
Bierlow. 

That  the  place  of  settlement  of  the  grandfather  of  the 
said  pauper  William  Chappell  was  not  in  the  said  town- 
ship of  Ecclesall  Bierlow,  nor  had  he,  the  said  grandfather, 
relief  from  the  overseers  of  Ecclesall  Bierlow  aforesaid,  as 
in  the  said  examinations,  or  either  of  them,  in  this  case  is 
mentioned,  nor  otherwise,  nor  was  the  place  of  settlement 
of  the  father  of  the  said  pauper  William  Chappell  at  Eccle- 
sall Bierlow  aforesaid,  as  in  the  said  examinations,  or  either 
of  them,  is  also  mentioned. 

That  the  said  order  of  removal  in  this  case  is  bad  and 
inoperative,  and  the  examinations  on  which  it  is  made  are 
defective^  and  insufficient  to  ground  and  support  the  same. 

VOL.  I. — G.  D.  M 
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1841.  On  die  heariiu^  cf  the  said  appeal  at  the  said  Court  of 

^"^^^"^       Quarter  Sessions,  the  counsel  for  the  appellants  insisted,  be- 

The  ^2c7E£S 

^  fore  any  evidence  was  heard,  that  the  order  of  removal  in 

Inhabitants  of  question  should  be  discharged,  inasmuch  as  the  examinatioos 

ECCLCSALL  .  .  . 

BicaLuw.  whereon  it  had  been  made  were  msufficient  to  support  it. 
The  grounds  of  the  insuflSciency  relied  on  were,  first, 
that  the  examinatiom  anUatMed  no  legal  ewdeuce  of  the 
pauper's  settlement  being  in  the  appellant  township ;  and 
secondly,  that,  even  if  there  were  any  such  evidence,  it  was 
confined  to  the  naked  fact  of  relief  having  been  given  to  the 
pauper's  grandfather  by  the  appellant  township,  and  that  it 
ought  to  have  appeared  on  the  examinations  in  what  town- 
ship or  place  the  pauper's  grandfiither  was  residing  when 
such  relief  was  given.  The  Court  of  Quarter  Sessions  de- 
cided that  these  objections  to  the  examinations  did  not 
afford  a  sufficient  ground  for  discharging  the  order,  and 
proceeded  to  hear  the  appeal,  and,  having  heard  it,  con- 
firmed the  order  of  removal. 

If  the  Court  of  Qoeeu's  Bench  should  be  of  opinion  that 
the  objections  insisted  on  by  the  counsel  for  the  appellant 
township,  or  either  of  them  as  above  staled,  ought  to  have 
prevailed,  then  the  original  order  of  removal,  and  the  judg- 
ment of  the  Court  of  Quarter  Sessions  confirming  the  same, 
shall  be  quashed;  and  if  the  Court  of  Queen's  Bench  should 
be  of  the  contrary  opinion,  then  the  said  order  of  removal 
and  the  said  judgment  of  the  Court  of  Quarter  Sessions 
shall  be  confirmed. 

Erie  and  W.  Walker,  in  support  of  the  order  of  sessions. 
The  sessions  rightly  overruled  the  objection  that  the  order 
of  removal  was  made  upon  hearsay  evidence.  Hearsay 
evidence  is  sufficient  to  support  a  commitment  for  felony. 
Caves.  Mouiitaui{a).  If  an  order  of  removal  cannot  be 
made  upon  hearsay  evidence  alone,  it  must  be  contended 
that  the  admission  of  any  particle  of  hearsay  evidence  will 
vitiate  the  order,  although  there  may  have  been  sufficient 
legal  evidence  also  taken,  for  it  cannot  be  ascertained  on 

(a)  1  M.  &  Gr.  «57 ;  &  C.  1  Scott,  N.  R.  J32. 
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which  portion  of  the  whole  evidence  the  justices  have  pro-        1841. 

ceeded.     Is  an  order  then  to  be  quashed  because  the  at-       ^-^v^^ 
„    .  .    .  ^  TbeQtJBBM 

testing  witness  is  not  called  to  prove  an  indenture  of  ap-  9. 

prendceship,  or  because  secondary  evidence,  or  an  instru-  Inhabitants  of 

neiit  wrongly  stamped,  or  the  testimony  of  a  felon  convict,     BieaLow. 

as  in  Htg.  v.  /illemuH(Q\  has  been  improperly  admitted? 

But  the  statement  of  the  pauper  himself,  so  far  from 
being  hearsay  evidence,  is  in  the  nature  of  an  admission  by 
tbe  pnrly  against  whom  the  order  is  made,  and  consequently 
the  best  evidence.  In  the  preliminary  inquiry  before  the 
justices,  the  pauper  and  the  respondent  parish  are  the  con- 
tending parties.  The  respondent  parish  camplaim  against 
the  pauper  under  13  &  14  Car,  2,  c.  12,  which  treats  him 
as  a  person  who  has  come  to  despoil  a  foreign  parish.  It 
seems  that  because  the  pauper  is  the  party  complained 
against,  ihat  it  has  been  considered  proper,  although  not 
absolutely  necessary,  that  the  pauper  himself  should  have 
notice,  and  be  heard  before  removal;  Hejc  v.  W^hes(b); 
Afiott^mous(c) ;  Rex  v.  Bagwotth(d)\  Rex  v.  Everdon  (e). 
The  statute  of  Car,  2  seems  to  have  contemplated  nothing 
more  than  a  summary  jurisdiction,  and  that  it  should  be 
put  in  motion  by  the  mere  complaint  of  the  parish  officers, 
which  need  not  be  on  oath ;  Rex  v.  StandUh  with  Lang- 
tree  (J) ;  and  see  Rex  v.  Southwold (g) ;  for, although  it  has 
been  held  {Hunger  Hunger  v.  Wardeniji))  that  the  statute 
requires  an  examination  to  be  taken  on  oath  before  making 
the  order,  yet  the  terms  of  the  statute  do  not  seem  to  re- 
quire this. 

Before  the  Poor  Liaw  Amendment  Act,  then,  (4  &  5  WilL 
4,  c.  76,)  it  would  seem  that  the  order  might  have  been 
made  upon  the  mere  complaint  against  the  pauper.  What 
alteration  has  been  made  by  this  statute?  By  sect.  79  a 
pauper  cannot  be  removed  until  twenty-one  days  after  notice 

(a)  10  A.  &  £.  699.  (e)  9  East,  101. 

(b)  Andr.  23B.  (/)  1  Barr.  S.  C.  150. 

(c)  Comb.  478.  Ig)  1  Burr.  S.  C.  140. 
\d)  Cald.  S.  C.  179.  (A)  3  Seas.  Ca.  40. 

m2 
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1841.         of  chargeability,  together  with  a  copy  of  the  order  of  re- 

^■^^^^^^      moval  and  of  the  examination  upon  which  the  order  was 

^  ^^  ^      made,  shall  have  been  sent  to  the  parish  to  which  the  order 

Inhabitants  of  jg  directed.     By  sect.  80  the  officers  of  the  latter  parish 

ECCLESALL  .    •  .  r  1  I 

BrERLow.  givnig  notice  of  appeal  may  have  access  to  the  pauper  to 
examine  him  concerning  his  settlement.  By  sect.  81  the 
appellant  parish  is  to  give  notice  of  its  grounds  of  appeal, 
and  to  be  restrained  at  the  trial  from  going  into  any  other 
grounds  than  those  of  which  notice  has  been  given,  and  on 
the  other  hand,  the  respondeut  parish  is  to  be  confined  to 
the  grounds  of  removal  stated  in  the  order  and  examination 
But  these  provisions  apply  entirely  to  the  proceedings  to 
be  had  after  the  order  of  removal  has  been  made,  and  can- 
not therefore  affect  in  any  way  the  mode  of  taking  the 
examination  before  the  order  is  made.  The  respondents 
are  to  be  confined  to  the  ground  stated  in  their  order  and 
examination,  but  not  to  the  evidence  on  which  the  order  is 
founded.  They  may  bring  forward  any  additional  evidence 
at  the  trial  before  the  quarter  sessions,  where  the  parties  to 
the  inquiry  are  the  appellant  parish  against  the  respondent 
parish,  instead  of  the  removing  parish  against  the  pauper. 
{^Paiteson  J.  If  the  examination  is  as  general  as  the  order, 
no  information  is  given  to  the  parish  to  which  the  order  is 
directed,  for  they  have  no  right  of  access  to  the  pauper,  un- 
less they  give  notice  of  appeal.  But  they  ought  to  have  some 
information  of  the  case  against  them  during  the  twenty-one 
days  given  them  for  the  purpose  of  considering  whether  they 
will  appeal  or  not.]  Before  the  new  act,  the  order  might 
have  been  made  on  the  pauper  saying  merely  that  he  was 
settled  in  a  particular  parish.  All  that  the  examination  is 
required  to  state  is  the  ground  of  settlement,  just  as  the  de- 
claration states  the  ground  of  action,  not  the  evidence  by 
which  it  is  to  be  supported.  The  various  cases  decided 
on  the  sections  above  cited  have  established  that  explicit 
notice  must  be  given,  on  the  one  hand,  of  the  settlement 
upon  which  the  order  is  made,  and  on  the  other,  of  the 
grounds  of  appeal,  and  also  that  there  must  not  be  a  van- 
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ance  between  such  notice  and  the  evidence  given  at  the         1841. 

trial,  but  it  has  never  been  decided  that  the  particular  evi-    J!^^J^ 

.     .  ,  The  Queen 

dence  as   to  the  matenal   fact  in  issue  is  to  be  mutually  v. 

disclosed  between  the  parties  beforehand ;  and  indeed  the  ^^^I^l^s^l^ 

law  seems  to  discountenance  such  a  practice,  lest  it  should      BrERLow. 

lead  to  the  tampering  with  witnesses.      In  Rex  v.  Kelve- 

doH  {a)  the  order  was  made  upon  hearsay  evidence,  and  it 

has  been  the  uniform  practice  to  act  upon  such  evidence 

in  these  cases.     It  is  unjust  that  the  removing  parish  should 

be  permanently  charged  with  a  pauper,  because  the  justices, 

acting  as  a  preliminary  tribunal,  have  received  inadmissible 

evidence.     The  caie  should  be  sent  back  to  them.     The 

recent  statute  3  &  4  Will,  4,  c.  40,  concerning  the  removal 

of  paupers  bom  in  Scotland  and  Ireland,  recognises  the 

legality  of  hearsay  evidence,  for  by  the  form  of  examination, 

given  in  the  schedule,  it  is  enough  for  the  pauper  to  state 

he  was  bom  in  either  of  those  countries,  according  to  the 

best  of  his  knowledge  and  belief. 

It  is  an  insuperable  objection,  to  any  interference  with 

the  ordinary  practice  of  making  orders  of  removal  upon 

hearsay  evidence,  that  the  magistrates  have  no  power  to 

compel  the  production  of  evidence. 

Cresswell  and  Pashley^  contri,  were  not  heard. 

Lord  Den  MAN  C.J. — I  have  no  doubt  whatever  that 
the  magistrates  should  have  the  usual  kind  of  legal  evidence 
before  making  an  order  of  removal.  Their  order  is  a  war- 
rant to  the  parish  officers  to  remove  the  pauper,  and  should 
not  issue  except  on  legal  evidence.  It  is  said  that  the  pau- 
per is  a  party  before  the  magistrates,  and  that  his  hearsay 
statement  is  in  the  nature  of  an  admission.  I  do  not  think 
that  he  is  a  party,  and,  even  if  he  were,  his  statement  of 
what  he  had  heard  some  one  else  say  would  not  be  evidence 
against  him.  The  objection  pointed  out  is  a  good  ground 
of  appeal,  and  we  must  give  effect  to  it. 

(fl)  5  A.  &  E.  687;  S,  C,l  N.  &  P.  138. 
VOL.  I. — G.  D.  N 
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1841.  Patteson  J. — Whatever  the  case  may  have  been  for* 

"^^-^^       merl y,  it  is  clear  that  since  the  4  &  6  Will.  4,  c.  76,  the  liti. 

The  QuBiN  ,  .  1  mi  I.  ^ 

9.  gatiDg  parties  are  the  two  parishes,     ibe  argument  tnat 

^'e?***'*"*'  ®^  the  pauper  is  a  party,  and  that  nothing  can  be  stronger  than 
BiBRLow.  his  bare  admission,  goes  too  far,  for,  if  he  had  stated  posi* 
lively  that  he  was  settled  in  A.,  that  would  not  do;  the 
ground  of  settlement  would  stilt  have  to  be  stated,  and  to 
be  supported  by  legal  evidence.  It  is  said  that  inconve- 
nience will  ensue  from  our  requiring  legal  evidence,  as  an 
indenture  of  apprenticeship  or  other  evidence  may  have  to 
be  sent  for  from  a  great  distance.  But,  if  the  case  goes  to 
the  sessions,  the  sessions  must  have  legal  evidence;  the 
witnesses  must  be  produced  at  some  time  or  another.  The 
appellants  have  clearly  pointed  out  the  objection,  and  it 
must  prevail,  if  a  removing  parish  think  their  evidence 
will  not  do,  they  should  abandon  their  order,  and  apply  for 
another  when  they  can  get  better  evidence. 

Williams  J. — The  object  of  the  sections  that  have  been 
commented  on,  of  the  new  act,  are  decisive  to  my  mind. 
They  were  intended  to  prevent  litigation,  by  making  the 
case  of  each  party  known  to  the  other.  Now  an  order  of 
removal  made  upon  hearsay  evidence  is,  for  this  purpose, 
as  if  made  upon  no  evidence ;  for  the  legal  evidence,  which 
must  afterwards  be  adduced  at  the  trial,  would  come  upon 
the  appellants  by  surprise. 

Wight  MAN  J.  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  In  TA«  Queen  v.  The  Inho"  would  be  vitiated  because  part  of 

bUantt  of  Telbury^  decided   cbe  the  evidence  taken  has  been  im* 

same  day  and  on  the  same  point,  properly  admitted  bjf  the  removing 

Lord  Denman  C.  J.  observed  dui^  justices/'    See  also  the  next  case, 

ing  the  argument,  <'  We  have  not  The  Queen  v.  The  InkobiianU  qf 

yet  said,  and  should  be  unwilling  L^deard  Sl»  Lawrence^ 
to  say,  that  an  order  of  removal 
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The  QvEBN  V.  The  Commissioners  for  Paving  ^^T^^L 

Cheltenham  (a).  and 

A  Saturday, 

RULE  had  been  obtained,  in  Michaelmas  term  last,  to      May  \h. 

shew  cause  why  an  order  (which  had  been  brought  up  by  A  statute 

certiorari),  made  at  the  Gloucestershire  general  quarter  ses-  certiorari  wilt 

sions,  in  April,  1840,  should  not  be  quashed.    By  the  order  "jjis  c^urt' 

in  question  the  sessions  had,  on  appeal,  quashed  a  rate,  made  from  setting 

by  the  defendants  the  3d  of  January,   1840,  upon  certain  judgmeDt  of 

occupiers  in  the  town  of  Cheltenham,  under  1  &  2  Geo.  4,  «"  inferior 

c.  cxxi.  (local  and  personal,  public),  intituled  **  An  Act  for  case  of  mal- 

better  paving,  lighting,  cleansing,  watering,  and  improving  ^««|*tion. 

1^  iierei  ac 
the  town  of  Cheltenham,  Sec.**  the  quarter 

The  affidavits,  on  which  the  rule  was  granted,  stated  that  ^iheTusdSs 
an  unusually  large  number  of  magistrates,  amounting  to  voted  in  sup- 
about  thirty,  had  attended  at  the  trial  of  this  appeal,  which  onler^in  which 

lasted  three  days.     That  on  the  first  day  two  objections  tl>ej  ^^f®  »"■ 
,  ,        ,  .  ,  .  .  i.    ,        ,  teresied,  held, 

were  taken,  under  the  special  provisions  of  the  above  sta-  (hat  the  Court 

tute,  on  behalf  of  the  respondents,  against  the  jurisdiction  was  improperly 
of  the  sessions  to  hear  the  appeal.     That  upon  the  motion  and  a  case  of 
of  one  of  the  magistrates  they  retired  to  a  private  room  to  ^^e^oQ^l*^'* 
consider  these  objections,  and  afterwards  returned  to  Court  and  the  order 
and  overruled  them.     That  deponents  were  informed  and  removed  not- 
believed  that  a  discussion  and  division  took  place  when  the  withstanding  a 

statute  taking 
magistrates  so  retired,  and  that  five  magistrates  (naming  awaycertio* 

them),  who  were  assessed  to  the  rate,  took  part  in  such  ™"'JI? 
discussion  and  division,  and  voted  against  the  objections. 

That,  on  the  second  day,  another  objection,  which  had  a 
most  important  bearing  on  the  result  of  the  appeal,  was 
taken  by  the  respondents  to  the  reception  of  certain  evi- 
dence. That  the  magistrates  again  retired,  and,  on  their 
return  to  Court,  overruled  the  objection.  That  deponents 
were  informed  and  believed  that  a  discussion  and  division 
took  place  on  this  occasion  also;  that  the  chairman,  who 

(a)  'Reg,  V.  The  Inhabitanls  of     have  followed    Reg.  v.  EccUmU 
lydeard StLawrence fy9h\chshou\d      BierloWj  will  be  found  pmt^  191. 
VOL.  I. — G.  D,  O 
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1841.  did  not  vote,  was  of  opinion  that  the  objection  was  good; 
"^  that  eight  divided  in  its  favour,  and  eleven  against  it.  That 
V.  deponents  were  informed  and  believed  that  three  magis- 

Paving  CV)M^  trates  voted  with  the  majority  oh  this  occasion,  who,  though 
M188IOKER9.  Hot  assessed  by  name  to  the  rate  in  question,  were  directly 
interested  in  quashing  the  rate,  as  being  shareholders  or 
partners  in  certain  companies,  carrying  on  business  in  build- 
ings, which  were  occupied  by  their  servants,  for  the  pur- 
poses of  such  business,  their  servants  being  assessed  in 
respect  of  such  occupation,  and  the  amount  of  the  assess- 
ment paid  out  of  the  funds  of  the  companies.  The  com- 
panies so  referred  to  were  the  Cheltenham  and  Gloucester 
Tram-road  Company,  the  Gloucestershire  Banking  Com- 
pany, and  the  National  Provincial  Bank  of  England.  The 
same  three  magistrates  were  stated  to  have  taken  part  in 
the  proceedings  on  the  first  day  also. 

That  on  the  third  day  the  magistrates  retired  to  consider 
their  final  judgment,  when  a  discussion  took  place;  that 
they  afterwards  divided  in  open  Court,  and  decided,  by  a 
majority  of  ten  to  five,  that  the  rate  should  be  quashed. 
That  deponents  were  informed  and  believed  that  two  of  the 
said  three  magistrates,  so  interested  as  being  members  of 
companies  contributing  to  the  rate,  took  part  in  the  discus- 
sion on  this  day  also,  and  voted  with  the  majority. 

Afiidavits,  in  opposition  to  the  rule,  made  by  magistrates 
who  took  part  in  the  proceedings,  stated  that  no  division 
whatever  took  place  on  the  first  day,  all  the  magistrates  but 
two  or  three  being  of  opinion  that  the  appeal  should  be 
proceeded  with,  and  the  chairman  saying  it  was  useless  to 
divide,  because  they  were  all  one  way.  These  affidavits 
contained  no  other  material  statement  of  fact.  They  de- 
nied generally  that  deponents  had  acted  partially  or  cor- 
ruptly, or  that  any  interested  magistrates  had  taken  part  in 
the  proceedings. 

Sir  J,  Campbell  and  W,  J.  Alexander  now  shewed  cause. 
[Lord  Denman  C.  J.  It  will  be  better  to  consider  first 
whether  the  certiorari  clause  (section  136)  in  this  act  extends 
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to  prevent  our  interference  in  a  case   of  malversation.]        1841. 

That  section  is  in  the  following  terms :  "And  be  it  further      ^^^n^^^ 

.     .  _i  J-  .1  TheQuEEH 

enacted,  that  no  order^  verdicty  rate,  assessment,  judgment,  «. 

conviction,  or  other  proceeding,  touching  or  concerning  any  Cheltenham 
offence  against  this  act,  or  any  bye-law  or  order  in  pursu*  missiomebs. 
ance  thereof,  shall  be  quashed  or  vacated  for  want  of  form 
only,  or  be  removed  or  removable  by  certiorari,  or  any  other 
writ  or  proceeding  whatsoever,  into  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  any  law  or  statute  to  the 
contrary  thereof  in  anywise  notwithstanding/' 

This  Court  has  often  repudiated  the  jurisdiction  to  sit  as 
a  court  of  error  from  the  quarter  sessions,  even  in  cases 
where  certiorari  has  not  been  taken  away:  Rex  v.  Justices 
of  Monmouihshire  (a).  So  in  a  later  case  of  the  same 
name  (6),  which  is  immediately  applicable,  because  the 
certiorari  was  moved  for  in  that  case  on  the  ground  that 
one  of  the  justices,  who  voted  in  favour  of  the  respondent 
parish,  on  appeal  against  an  order  of  removal,  was  interested 
as  being  a  rated  inhabitant  of  that  parish,  the  Court  dis- 
charged the  rule  for  a  certiorari,  though  the  Case  of  FoX' 
ham  Tithing  (c\  The  Parish  oj  Great  Charte  v.  Kenningm 
ton{d\  Rex  v.  The  Inhabitants  of  Yarpole{e\  and  Rex  v. 
Gudridge{f)f  were  cited  to  shew  that  the  interference  of 
interested  magistrates  had  entirely  denuded  the  inferior 
Court  of  its  jurisdiction.  The  Cheltenham  Paving  Act 
employs  the  most  stringent  terms  in  taking  away  the  certi- 
orari, and  the  late  cases  of  Reg.  v.  Bristol  and  Exeter  Rail- 
way  Company(g),  Reg.  v.  Sheffield  and  Manchester  Railway 
Company  (A),  Rex  v.  The  Justices  of  the  West  Riding  (i), 
are  strong  instances  to  shew  the  disposition  of  this  Court 
to  respect  the  certiorari  clause,  even  where  the  proceedings 

(fl)  4  B.  &  C.  844;  5.  C.  7  D.  (/)  5  B.  &  C.  459;  5.  C.  8  D. 

&  R.  334.  &  R.  217. 

(6)  8  B.  A  C.  137;  5.  C  2  M.  {g)  1  P.  &  D.  170,  n. 

&R.  17«.  (A)  3  P.  &  D.  111. 

(c)  %  Salk.  607.  (i)  1  A.  &  E.  563;  S.  C.  S  N. 

(i<}SStr.  1173.  &M.  809. 

(0  4T.  R.  71. 

O  2 
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1841.        in  question  have  been  in  direct  contraTenlion  of  the  statute, 

**-^^^^^      and  have  led  to  manifest  injustice.     Lord  Oakley  v.  Ken^ 

V.  ttftgton  Canal  Company  (a),  and  Norris  v.  Smith  {b),  may 

Oheltbsbaic  i^  cited  also  to  shew  generally  that  any  act  done  nominally 

MissioMEu.    in  pursuance  of  a  statute,  even  though,  as  in  the  former  of 

the  two  cases,  it  be  done  with  bad  fiuth,  may  be  within  the 

protection  of  a  statute,  as  to  notice  or  to  limitation  of 

action.     [Lord  Deaman  C.  J.   Do  the  certiorari  clauses 

apply  where  the  inferior  Court  is  not  properly  constituted  ?] 

In  Reg.  V.  Sheffield  and  Manchester  Railway  Company  (c), 

already  cited,  the  sheriff's  deputy  was  no  more  than  a 

stranger. 

But  it  can  never  be  taken  as  a  general  rule  of  law  that 
any  infinitesimal  amount  of  interest  in  any  one  member  of 
a  Court  will  vitiate  its  proceedings.  Would  a  judge  of  this 
Court  be  incompetent  to  take  part  in  a  case  affecting  the 
East  India  Company  or  the  Bank  of  England,  because  he 
held  stock  in  either  of  those  companies  ?  In  Rex  v.  The 
Justices  of  Monmouthshire  {d),  the  interested  vote  affected 
the  result  of  the  trial,  yet  this  Court  did  not,  on  that  account, 
revise  the  judgment  of  the  Court  of  Quarter  Sessions.  In 
the  present  case,  the  only  magistrates  who  were  person- 
ally assessed  to  the  rate  in  question,  took  part  in  the  pro- 
ceedings of  the  first  day  only.  But,  it  cannot  be  said  that 
they  did  any  judicial  act;  they  retired  with  their  fellow  jus- 
tices, but  the  Court  was  nearly  unanimous,  and  the  question 
was  never  put  to  the  vote.  But,  even  if  the  magistrates 
rated  had  actually  voted  and  turned  the  scale  by  so  voting, 
it  is  clear  that  this  Court  has  no  power  to  interfere. 

Lord  Denman  C.  J. — If  a  case  of  malversation  is  made 
out  against  the  justices,  the  certiorari  clause  will  not  pre- 
clude our  interference.  We  have  no  doubt  that  this  Court 
has  power  to  declare  null  and  void  the  proceedings  of  any 
inferior  Court  which  are  brought  about  by  malversation. 

(a)  5  B.  &  Ad.  138.  (c)  3  P.  ft  D.  111. 

(6)  10  A.  &  £.  188;  S.  C.  3  P.  (d)  4  B.  &  C.  844;  iS.  C.  7  D. 

k  D.  353.  ft  R.  334. 
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The  certiorari  clause  in  a  statute  assumes  that  the  order  or        i84i. 
judgment  in  question  has  been  the  act  of  the  proper  authority,      y^^^^^y 
lawfully  constituted,  and  that  cannot  be  the  proper  authority  ^^ 

lawfully  constituted  which  has  been  improperly  brought  Oheltenhau 
together  and  packed  from  unworthy  motives.  If  therefore  misszohers. 
the  case  is  established  which  is  set  up  on  the  other  side, 
the  certiorari  clause  will  be  no  obstacle  to  our  seeing  that 
justice  is  done.  On  that  point  we  need  not  hear  any  fur- 
ther argument.  My  brother  Williams  remembers  a  case  in 
which  Lord  EUenborough  acted  upon  the  same  principle  (ci). 

Sir  fV.  W.  Fottett  (with  whom  were  Kelly  and  Richards) 
contnL  The  G>urt  having  decided  that  the  statute  taking 
away  the  certiorari  will  not  prevent  the  interference  of  this 
Court,  if  a  case  of  malversation  be  made  out  against  the 
justices,  it  remains  to  shew  that  the  conduct  of  some  of 
the  justices,  who  were  parties  to  this  order,  amounted  to 
malversation.  It  is  a  maxim  of  the  common  law  that  no 
man  shall  be  judge  in  his  own  cause,  and  an  express  provi- 
sion of  the  legislature  (the  l6  Geo,  2,  c.  18)  was  necessary, 
to  enable  justices  out  of  sessions  ''  to  make,  do  and  execute 
all  and  every  act  or  acts,  &c.  appertaining  to  their  office  as 
justice  or  justices  of  the  peace,  so  far  as  the  same  relates 
to  the  law  for  the  relief,  maintenance  and  settlement  of 
poor  persons,  for  passing  and  punishing  vagrants,  for  repair 
of  the  highways ;  or  to  any  other  laws  concerning  parochial 
taxes,  levies  or  rates ;  notwithstanding  any  such  justice  or 
justices  of  the  peace  is  or  are  rated  to  or  chargeable  with  the 
taxes,  levies  or  rates,  within  any  such  parish,  township  or 
place  affected  by  any  such  act  or  acts  of  such  justice  or 
justices  as  aforesaid."  The  same  statute,  however,  ex 
abundanti  cautel^,  contained  the  following  proviso  (section 
3),  in  confirmation  of  the  common  law  in  other  respects : 
''  That  this  act,  or  any  thing  therein  contained,  shall  not 
authorize  or  empower  any  justice  or  justices  of  the  peace, 
for  any  county  or  riding  at  large,  to  act  in  the  determination 

(a)  See  the  judgment  of  Williams  J.,  pott* 
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1841.         of  any  appeal  to  the  quarter  sessions  for  any  such  county 
,J^"  or  riding,  from  any  order,  matter  or  thing  relating  to  any 

9.  such  parish,  township  or  place,  where  such  justice  or  jus- 

Cbeltei^am  ij^^,  ^f  iii^  peace  is  or  are  so  charged,  taied  or  chargeable 
MissioKEEs,  as  aforesaid;  any  thing  herein  contained  to  the  contrary 
notwithstanding."  It  appears,  in  the  present  case,  that 
on  each  of  the  three  days  of  the  trial  there  were  some 
justices  present  who  acted  as  judges  in  their  own  cause. 
On  the  first  day  there  were  five  present,  who  were  assessed 
by  name  to  the  rate  appealed  against*  On  all  three  days 
there  were  some  justices  present  who  were  members  of 
companies  contributory  to  the  rate;  and  on  the  second  day, 
three  justices,  so  interested,  when  the  division  was  eleven 
to  eight  against  the  rate,  actually  turned  the  scale  in  their 
own  cause.  But  this  Court,  in  the  exercise  of  its  jurisdic- 
tion over  inferior  Courts,  for  the  purpose  of  seeing  that 
justice  is  duly  administered  by  them,  will  not  think  it 
necessary  to  cast  up  the  votes,  like  an  election  committee, 
and  so  inquire  whether  the  judgment  under  review  was 
really  the  act  of  a  majority  duly  qualified.  The  judgment 
is  the  act  of  the  whole  Court,  and  that  Court  must  be  pro- 
perly constituted ;  the  question  therefore  is,  whether  a  party 
had  a  right  to  sit  as  judge,  not  what  he  did  as  judge,  l^hus 
in  Rex  v.  Gmdderidge  (cr),  where  an  interested  magistrate 
had  voted,  againsi  his  interest,  for  the  granting  a  case  to 
this  Court,  and  it  was  sought  to  uphold  the  proceedings  of 
sessions  on  this  ground,  Jbbott  C.  J.  said,  **  We  think  the 
safer  course  is  for  us  to  say  that  magistrates  should  not 
interfere  in  any  way,  in  cases  where  they  are  directly  or 
indirectly  interested."  It  appears  from  the  Ca$e  of  Forham 
TTMtJig  {h),  already  mentioned,  that,  if  a  judge  of  one  of  the 
superior  Courts  were  interested  in  a  suit  in  his  own  Court, 
the  very  form  of  the  placita  would  be  altered.  On  the  first 
day  of  this  trial  there  was  no  actual  division,  but  interested 
magistrates  took  part  in  the  discussion,  and  it  is  impossible 
to  say  how  far  the  influence  of  any  one  interested  magistrate 

(a)  8  D.  8c  R.  «17.  {*)  «  Salk.  607. 
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may  have  conduced  to  the  decision.     The  verdict  of  a  jury         i84l. 

could  not  stand  under  such  circumstances,  and  all  confidence      ^-^/^^ 
,        •     •   •  ....         ....       1  .     .^  .     .       TheQuBBN 

m  the  administration  of  justice  will  be  destroyed,  if  it  be  «. 

held  that  it  signifies  not  how  active  a  part  an  interested  Cheltenhah 
^  ...  Paving  Com- 

member  of  a  Court  may  take  in  discussing  or  otherwise     missiomers. 

dealing  with  a  cause,  provided  he  does  not  influence  the 
result  by  his  actual  vote.  [Lord  Denman  C.J.  Rex  v.  The 
Justices  of  Monmouthshire  (a)  seems  against  your  argument] 
If  that  case  decides  what  is  contended  for  on  the  other  side, 
it  cannot  be  maintained ;  it  would  go  to  shew  that  a  judg- 
ment would  not  be  disturbed  even  if  every  magistrate  pre- 
sent were  interested.  [Patteson  J.  The  report  of  the  case 
in  2  Man.  &  R.  172i  as  Rex  v.  The  Inhabitants  of  Uske, 
is  somewhat  different  from  the  other  report.]  It  is  difficult 
to  understand  the  case,  hot  the  report  of  it,  as  Rex  v.  The 
Inhabitants  of  Vske  would  rather  shew  that  Lord  Ten- 
terden  C.  J.  never  meant  to  say  that  this  Court  would  not 
in  any  case  disturb  an  order  of  sessions,  where  interested 
magistrates  have  taken  part  in  the  proceedings.  The  case 
is  best  explained  by  referring  to  Rex  v.  The  Inhabitants  of 
Yarpole(b)f  and  it  is  clear,  upon  looking  at  the  circumstances 
of  the  two  cases,  that  all  that  this  Court  refused  to  do  in 
either  case,  was  to  put  itself  in  the  place  of  sessions,  and 
to  pronounce  the  judgment  which  the  sessions  ought  to 
have  pronounced.  In  Rex  v.  YarpoIe{b),  eight  magistrates 
at  sessions  were  for  confirming,  and  seven  for  quashing,  an 
order  of  removal.  It  was  objected  that,  as  three  of  the 
eight  were  interested,  they  ought  not  to  vote ;  but  they  did 
vote,  and  the  order  was  confirmed,  subject  to  the  opinion 
of  this  Court,  whether  they  had  a  right  to  vote  or  not. 
Both  the  original  order  of  justices  and  that  of  sessions 
having  been  removed,  a  rule  nisi  was  obtained  for  quashing 
both  orders.  "  But  Lord  Renyon  C.  J.  said  that  could  not 
be  done,  as  no  judgment  for  quashing  the  original  order 
was  entered  on  the  rolls  of  the  sessions.     If  the  Court  of 

(a)  8  B.  &  C.  137;  5.C.  a  M.  &  R.  179.         {b)  4  T.  R.  71. 
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1841.        sessions  had  quashed,  instead  of  confirming  the  original 
^"^^^•^      order,  there  could  have  been  no  difficulty  now.     But  the 
V.  parties  cannot  come  here  per  saltum;  and,  as  no  judgment 

Chgltenham  fpc  quashing  the  order  of  justices  was  given  at  the  sessions, 
MissioNEBs.  we,  as  a  Court  of  error,  cannot  do  what  the  Court  below 
should  have  done.  We  must  make  that  part  of  the  rule 
absolute  which  has  for  its  object  the  quashing  of  the  order 
of  sessions,  and  direct  the  justices  below  to  enter  a  conti- 
nuance, Sec.  when  they  may  decide  it."  The  application, 
therefore,  was  to  quash  both  orders;  but  the  order  of 
removal  had  not  been  made  by  interested  justices.  This 
Court  therefore  had  no  ground  for  disturbing  immediately 
the  original  order,  and  it  could  not  do  so  mediately  through 
the  order  of  sessions,  for,  as  the  sessions  bad  confirmed  the 
original  order,  that  order  was  not  affected  by  setting  aside 
the  order  of  sessions,  and  this  Court  considered  itself  in- 
competent to  go  further,  and  pronounce  the  proper  judg- 
ment for  the  sessions.  But  the  order  of  sessions  itself 
having  been  made  by  interested  magistrates,  was  set  aside. 
In  Rex  V.  The  Justices  of  Monmouthshire  (ja)  also,  where 
four  justices  at  sessions  were  equally  divided,  and  the  case 
was  adjourned,  the  application  was  to  quash  both  the  origi- 
nal order  of  removal  and  the  order  of  sessions  for  the 
adjournment,  on  the  ground  that  one  of  the  four  magistrates 
was  interested  in  supporting  the  order  of  removal,  and  that 
if  he  had  not  been  present  the  sessions  would  not  have 
adjourned.  The  decision  of  the  Court,  as  appears  from 
the  report  in  2  Man.  &  R.  172,  evidently  was  grounded  on 
Rex  V.  The  Inhabitants  of  Yarpole(fi),  and  amounted  to  no 
more  than  this,  that,  with  respect  to  the  original  order,  this 
Court  would  not  put  itself  in  the  place  of  the  sessions  and 
quash  it,  and  that  the  sessions  had  jurisdiction  to  adjourn, 
which  was  the  only  thing  they  had  done;  and  Lord  Tenter^ 
den  C.  J.  pointedly  reprobated  **  a  magistrate's  voting  in 
cases  where  he  has  a  personal  interest,**  as  being  a  course 

(a)  8  B.  &  C.  137;  5.  C.  3  M.  &  R.  172.  (b)  4  T.  R.  71. 
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"  not  consisteDt  with  the  due  administration  of  justice*'  (a).        i841. 
(He  was  then  stopped.)  '^^v^'^i/ 

V. 

Lord  Dbnman  C.  J.— We  have  already  decided  that  the  Chbltehham 

Paviko  Com- 
certiorari  clause  does  not  take  away   the   power  of  this    HiasioMBRs. 

Court  to  superintend  and  control  the  proceedings  of  in- 
ferior Courts,  where  they  are  not  properly  constituted. 
If  a  Court  is  not  properly  constituted  it  is  not  compe- 
tent to  proceed  a  step,  and  we  need  not  enter  into  the 
consideration  of  how  the  members  composing  the  Court 
polled,  or  of  what  was  the  question  before  it. 

In  this  case  it  is  clear  that  the  course  taken  by  the  ses- 
sions on  the  second  day  cannot  be  supported.  On  that 
day  three  justices  took  an  active  part,  who  were  interested 
in  the  question  before  them.  That  is  a  sufficient  reason 
for  saying  that  no  order  emanating  from  a  Court  of  which 
they  were  members  can  stand.  I  find  they  took  part  in 
the  proceedings,  that  is  enough.  I  will  not  inquire  what 
part.  As  much  censure  has  been  cast  upon  the  magis- 
trates in  this  case,  I  will  take  this  opportunity  of  saying 
that  I  should  be  most  unwilling  to  adopt  the  view  that  is 
suggested  of  their  conduct  by  these  affidavits — before  doing 
so,  I  should  wish  for  the  verdict  of  a  jury.  In  deciding 
this  case  I  do  not  mean  to  say  there  may  not  be  cases 
where  a  magistrate  who  is  interested  may  be  present  with- 
out vitiating  the  proceedings.  If  his  interest  were  very 
slight,  and  at  the  same  time  notorious,  and  not  objected  to, 
or,  at  all  events,  if  any  thing  took  place  which  could  be 
construed  into  consent,  it  would  be  monstrous  to  say  that 
his  presence  would  vitiate  all  the  proceedings.  Great  in- 
convenience, especially  in  borough  sessions,  might  arise 
from  our  laying  down  such  a  rule.  It  would  perhaps  be 
well  if  an  interested  magistrate  were  always  to  declare  the 

(a)  ADOther  point  was  discussed,  not  material  to  report,  the  act  al- 
whether  under  the  particular  cii^  lowed  the  appeal  to  the  quarter 
cunutances  of  this  case,  which  are     sessions. 
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184L         ground  of  objectioo  to  which  he  might  be  obnoxious  on 

/"^^T^"^       the  score  of  interest,  and  then  the  parties  might  waive  their 
Th«QuB£ir  .  u  /        .  ..  .        L 

9.  objection.     Here  there  is  no  pretence  for  supposing  that 

Pavikc"com-  ^^^  respondents  consented  that  the  interested  magistrates 

mssioMERt.    should  take    part.     Our  only  difficulty   in   this  case  has 

arisen  from  the  case  of  Rex  v.  The  Ju$lices  of  Monmouth' 

shire  (a).     But  it  is  difficult  to  reconcile  what  Lord  Ten* 

terden  is  there  reported  to  have  said*  with  his  known  habits 

of  thought;  and  the  other  report  of  the  same  case  by  the 

name  of  Rex  v.  The  Inhabiiants  of  Uske  {b),  shews  that  he 

did  not  intend  to  lay  down  any  thing  at  all  inconsistent 

with  our  present  judgment.    We  cannot  suppose  he  wished 

to  sanction  in  any  way  the  principle  that  proceedings  taken 

at  sessions  by  magistrates  interested  in  the  question  before 

them  were  exempt  from  revision  by  this  Court. 

Patteson  J. — I  doubted  for  some  time  whether  that 
which  took  place  on  the  6r8t  day  would  justify  us  in  making 
this  rule  absolute.  But,  without  going  into  that,  I  entirely 
agree  with  my  lord  that  what  took  place  on  the  second  day 
is  quite  enough  to  vitiate  the  proceedings  on  that  day;  three 
out  of  the  eleven  magistrates  on  one  side  were  interested, 
and,  if  these  three  were  struck  off,  it  would  destroy  the 
majority.  At  the  same  time  I  am  not  prepared  to  say  that, 
if  one  interested  magistrate  had  voted  with  fifty  others  who 
were  not  interested,  it  would  vitiate  the  proceedings.  It 
may  be  so,  but  it  is  not  necessary  to  lay  that  down,  and  I 
can  conceive  that  great  injustice  might  be  done  by  laying 
that  down ;  for  a  magistrate  interested  on  the  ground  of  his 
being  a  member  of  some  joint  stock  company  might  never 
once  think  of  that  circumstance,  and  then  the  party  who 
failed  might  fish  out  the  objection,  to  the  defeat  of  justice. 
In  this  very  case  the  three  magistrates  who  voted  on  the  se- 
cond day  might  never  have  thought  of  their  connection  with 
the  different  companies  as  giving  them  any  interest.  Though 
I  do  not  give  any  opinion  on  what  took  place  the  first  day, 

(a)  8  B.  &  C.  JSr.  (6)  2  Man.  &  R.  172. 
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I  may  say  I  was  surprised  to  hear  the  mere  circumstance         i84i. 

relied  on  of  the  interested  magistrates  not  actually  voting.         v^s/^^^ 

Many  attempts  have  been  made  lately  to  get  rid  of  the  ^ 

certiorari  clause  in  acts  of  parliament,  on  the  eround  that  Cheltenham 

...^  ,  ...  ..  o.    Pacing  C«m- 

the  mfenor  Court  has  acted  without  jurisdiction.     Such     mission  ebb. 

attempts  I  think  ought  to  be  carefully  watched,  and  I  will 

confine  myself  on  this  occasion  to  saying  that  it  is  on  the 

special  ground  of  malversation  that  I  decide. 

The  affidavits,  in  support  of  this  rule,  are  very  volu- 

minous,  and  a  good  deal  that  is  stated  in  them  is  hearsay, 

and  is  contradicted.     I  think  it  right  to  say  that  in  making 

this  rule  absolute  I  do  not  mean  to  say  that  any  of  the 

magistrates   were  partial  or  corrupt,  or  knew  they  were 

doing  any  thing  wrong. 

Williams  J. — I  also  decide  with  reference  to  the  pro- 
ceedings of  the  second  day.  I  agree,  that,  if  interested 
magistrates  are  present,  and  the  contending  parties  look 
on,  so  as  in  any  way  to  imply  a  desire  that  the  Court  so 
constituted  should  proceed,  the  proceedings  of  the  Court 
should  not  be  disturbed.  But,  with  profound  respect  for 
the  doubt  which  my  brother  Patteson  has  just  expressed 
on  the  subject,  I  may  be  permitted  to  say  that  I  entertain 
a  strong  impression  (a  good  deal  strengthened  by  the  sta- 
tute Sir  W.  Pollett  referred  to)  that,  speaking  generally, 
the  circumstance  of  a  Court  being  improperly  constituted 
would  vitiate  its  proceedings.  The  case  which  i  men- 
tioned to  my  lord  was,  as  Mr.  Robinson  informs  me,  Reg. 
V.  Rishion,  decided  in  1813.  The  application  there  was 
not  opposed  certainly,  but  still  it  is  a  primi  facie  case 
applicable  to  the  present  to  shew  that  this  Court  will  inter- 
fere with  the  proceedings  of  an  inferior  Court  which  has 
been  ill  constituted. 

WiGHTMAN  J.  concurred. 

Rule  absolute. 
D. 
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Monday^  The  Qu EEN  V.  The  Inbabitants  of  Aberdabon. 

May  \Qlh. 

Pauper  ap-  ON  appeal  against  an  order  for  the  removal  of  a  pmuper 

a  lenemenu  *^  ^^^  parish  of  Aberdaron,  the  quarter  sessions  for  the 

The  owner  county  of  Carnarvon  confirmed  the  order^  subject  to  the 

unless  another  opinion  of  this  Court,  upon  the  question  whether  Owen 

person  would  Jones,  the  husband  of  the  pauper,  gained  a  settlement  in 

become  joint-  ,             -.rn-           ,               j.....       • 

tenant  with  the  parish  of  Llanistymdwy,  under  the  foUowmg  circum- 

him.    On  this  stances: 
the  two  be- 
came joint-  In  180g,the  pauper's  husband  applied  to  become  tenant, 

nTa  year.  ^®  ^°«  ^-  ^-  ^^^^^f  ^sq.,  of  a  certain  dwelling-bouse  and 
Pauper  enter-  premises  in  Llanistymdwy.  The  agent  of  the  said  T.  P. 
occupied  the     Jones  refused  to  let  to  the  pauper's  husband,  unless  his 

tenement  ex-    father-in-law  became  joint-tenant  with  him,  and  the  tene- 

clusively,  and  ,        •* 

paid  ail  the      ment  was  accordmgly  let  to  the  pauper's  husband  and  his 

"al/^— Hdd  fal'>er-in-law,  as  joint-tenants,  at  the  yearly  rent  of  1 7/.  17*., 
the  demise  and  thereupon  or  shortly  afterwards  the  pauper's  husband 
and"anothe™  alone  entered  into  the  occupation  of  the  tenement,  and  con- 
and  the  rent  tinned  in  such  sole  occupation  thereof  for  five  years,  with- 
year,  that  he  out  any  benefit  to  or  interference  by  his  father-in-law,  who 
^^tt"lemeii°*^  resided  twenty  miles  therefrom.  The  pauper's  husband 
under  13  &  14  alone,  from  time  to  time,  paid  the  whole  of  the  rent  for  the 
Cur.  ,c.  2.     gj^gj  f^yj.  yg3,.g  Qf  j[,g  gjjij  period,  and  15/.  on  account  of 

the  fifth  year  thereof,  and  his  father-in-law  did  not  pay  any 
part  of  the  rent,  though  his  name  was  also  inserted  as  joints 
tenant  in  each  of  the  receipts. 

It  was  contended,  on  behalf  of  the  appellant  parish,  that 
there  was  a  ''  coming  to  settle"  by  the  pauper's  husband 
upon  the  tenement,  and  that  consequently  a  settlement  was 
gained  in  Llanistymdwy;  but  the  sessions  considered  that, 
as  the  pauper's  father-in-law  was  joint-tenant,  and  jointly 
liable  with  him  for  the  rent  of  17/-  17«*  (though  the  occu- 
pancy was  by  the  pauper's  husband  alone,  and  the  rent  paid 
by  him),  no  such  settlement  was  gained. 

Greaves,  in  support  of  the  order  of  sessions.     This  was  a 
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joint  taking  by  two  persons  of  a  tenement  under  the  value 

of  20/.,  and  therefore  would  give  a  settlement  to  neither :    -J*^*^^ 
'  ®  The  Queen 

Rex  V.  Great  Wakering{a).    (He  was  then  stopped.)  v. 


Jervis  contr^.  It  was  not  until  59  Geo.  3,  c.  50,  that 
either  hiring  or  payment  of  rent  was  necessary  to  this  spe- 
cies of  settlement.  The  present  case  is  under  IS  &  14 
Car,  2,  c.  12,  and  the  pauper  ^'  came  to  settle*'  upon  a  tene- 
ment of  10/.  value,  within  the  meaning  of  that  statute.  It 
was  not  necessary  that  there  should  have  been  any  contract 
whatever,  and  the  circumstance  of  there  being  a  contract 
was  never  material,  except  to  shew  that  the  pauper  occupied 
independently!  and  not  as  servant:  2  NoL  P.  C.  1  {b).  Rex 
V-  Fillonglejf{c)  RexY.  Netherseal{d\  Rexs.Lahetiheath(e)f 
Rex  V.  ChedUton  {f)f  Rexv,  Hehham(g\  (in  both  which 
last  cases  Rex  v.  St.  Michael,  in  Coventry  (A),  was  cited 
contri,)  Rex  v.  St. Mary,  Newington(i).  But,  in  point  of 
fact,  the  taking  in  this  case  was  not  by  the  two  persons; 
the  pauper's  husband  was  really  the  sole  tenant  as  well  as 
the  sole  occupier;  his  father-in-law  was  a  mere  nominal 
joint-tenant,  by  way  of  surety,  which  is  immaterial :  Rex  v. 
Butley  {k)f  and  Rex  v.  Hooe  (/)•  Even  if  the  taking  was 
by  both,  his  father-in-law  might  have  underlet  the  whole  to 
the  pauper's  husband. 

Greaves.  In  Rex  v.  Great  Wakering(a)  there  was  some 
evidence  of  such  underletting,  for  the  receipts  shewed  that 
the  rent  was  paid  by  the  pauper  only.  Here  there  is  no 
such  evidence,  and  the  Court  will  not  presume  an  under- 
letting.   Although  no  renting  was  necessary  under  Id  &  14 

(tf)  5  B.&  Ad.  971;  S.  C.  3  N.  (/)  4  B.  &  C.  230;  &  C.  S  D. 

&  M.  47.  &  R.  969. 

(b)  4th  ed.  (g)  3  B.  &  Ad.  620. 

(e)  1  T.  R.  458.  (A)  15  East,  567. 

{d)  4  T.  R.  258.  (i)  ^  B.  &  Ad.  540;  S.  C.  2  N. 

(0  1  B.  &  C.  531;  5.  C.  2D.  &  M.  S57. 

&  R.  816.  (k)  1  Borr.  S.  C.  107. 

(/)  4  East,  362. 


Inhabitants  of 
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184].         Car,  2,  yet  the  cases  shew  that,  where  there  is  a  joint  rent- 

^^^'^^       ing,  no  settlement  is  gained  by  any  one  joint-tenant,  unless 

V.  the  value  of  the  tenement  divided  by  the  number  of  tenants 

Inhabitants  of  ^jn    j^^  |q/  f^^  ^^^^  of  them:  Croft  v.  Gaimford(a),  Alflr- 

den  V.  Barham  (6). 

Lord  Denman  C.  J. — If  we  followed  exactly  the  words 
of  13  &  14  Car.  %  c.  1^2,  we  should  be  led  very  far  firom 
the  decisions.  It  is  found  indeed  that  the  tenement  was 
occupied  by  the  pauper's  husband  solely,  but  that  it  was 
not  let  to  him  solely,  it  might  afterwards  have  been  un- 
derlet to  him  by  his  father-in-law,  but  that  is  not  found,  and, 
upon  the  case  staled,  his  fether-in-law  might  have  come  in  at 
any  time  and  have  occupied  with  him.  According  to  the 
decisions,  and  particularly  Rex  v.  Hooe{c),  we  are  bound 
to  say  that  no  settlement  was  gained. 

Patteson  and  Williams  Js.  concurred. 

D,  Order  of  Sessions  confirmed  (d). 

(a)  2  Bott,  P.  L.  194  (6th  ed.).  (c)  4  East,  S62. 

(6)  2  Bott,  P.  L.  197  (6th  ed.);  {d)  Wightman  J.  was  absent. 

S.C.  1  Burr.  S.  C.  311. 


Mondity,  £)qe  d.  RoSE  RiDDELL  V.  GwiNNELL. 

May  lOM. 

By  the  custom  XhIS  was  an  action  of  ejectment,  tried  at  the  spring 

Chehenham»     assizes  for  the  county  of  Gloucester,  in  1836,  before  ^/ctrr- 

as  settled  by 

1  Car.  1,  the  widow  of  a  copyholder  is  entitled  to  dower  out  of  all  the  customary  lands 
of  which  her  husband  was  tenant  during  the  coverturv,  although  he  did  not  die  tenant, 
such  lands  having  been  aliened  during  the  coverture  b^  the  husband  alone,  without  the 
wife  having  been  examined  in  Court,  or  having  joined  in  the  surrender. 

Where  such  lands,  between  the  time  of  alienation  by  the  husband  and  of  his  death, 
have  been  improved  in  value  by  buildings,  the  widow  is  entitled  to  dower,  according  to 
their  value  at  the  time  of  his  death,  although  one-third  remain  not  built  upon.  And  if 
the  lands  so  aliened  are,  at  the  death  of  the  husband,  in  the  possession  or  several  per- 
sons, whether  by  the  immediate  act  of  the  husband  or  the  act  of  his  alienee,  dower 
must  b«  assigned  as  to  one-thiid  of  the  lands  of  each  such  possessor. 
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fon  B.,  when  the  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  Court  upon  a  special  case,  with 
liberty  for  either  of  the  parties  to  turn  it  into  a  special  ver- 
dict, if  they  should  think  proper. 

The  case  was  stated  at  very  great  length,  but  the  material 
facts  are  sufficiently  noticed  in  the  judgment  of  the  Court. 

A  private  act  of  I  Car.  1,  c.  1(a),  the  customs  of  the 
manor  before  the  act  passed,  and  the  court  rolls,  were  to  be 
considered  as  part  of  the  case. 
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The  case  was  argued  (6)  in  Michaelmas  term,  1839.  by 
R.  F.  Richards  for  the  lessor  of  the  plaintiff,  and  Sir  W.  W, 
FoUeti  for  the  defendant,  who  submitted  to  the  Court  that 
the  decision  in  Riddell  v.  Jeiiner  (c)  ought  to  be  reviewed. 

Cur.  adv  vult. 


Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  first  question  in  this  case,  viz.  whether  there 
was  sufficient  proof  of  marriage,  was  conceded,  on  the 
argument,  to  be  in  favour  of  the  lessor  of  the  plaintiff. 

The  second  question  is,  whether  the  widow,  according 
to  the  customs  of  the  manor  of  Cheltenham,  as  settled  by 
Stat.  I  Car.  1,  was  entitled  to  her  dower  or  freebench  as 
to  all  the  copyhold  lands  of  which  her  husband  was  seised 
during  the  coverture,  or  only  as  to  those  of  which  he  died 
seised.     Prior  to  that  statute  she  was  entitled  only  as  to 


(a)  "An  Act  for  settling  and  con- 
firmation of  copyhold  estates  and 
castoms  of  tenants  in  base  tenure 
of  the  manor  of  Cheltenham,  in 
the  county  of  Gloucester,  and  of 
the  manor  of  Ashley,  otherwise 
called  Charleton  Kings,  in  the  said 
couoty,  being  holden  of  the  said 
manor  of  Cheltenham,  according 
to  an  agreement  thereof  made  be- 
tween the  kiflg*s  most  excellent 
majesty,    being    then    Prince    of 


Wales,  Duke  of  Cornwall  and  of 
York,  and  Earl  of  Chester,  Lord 
of  the  said  manor  of  Cheltenham, 
and  Gyles  Greville,  Esq.,  Lord  of 
the  said  manor  of  Ashley,  and  the 
said  copyholders  of  the  said  seve- 
ral manors/' 

(6)  Nov.  t6  and  19,  before  Lord 
Denman  C.  J.,  Patttton^  Williams 
and  Coleridge  Js. 

(c)  lOBing.  29;  8.C.  3  M.  & 
Scott,  673. 
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those  of  which  he  died  seised ;  but  she  had  the  whole  of 
them  for  her  life,  and  twelve  years  after,  if  she  disposed 
of  them,  or,  if  she  married  again,  her  second  husband  had 
them.  The  descent  also  of  copyhold  lands  was  to  the 
youngest  son. 

By  the  statute  of  Car.  1,  the  descent  was  directed  from 
thenceforth  to  be  in  fee  simple,  according  to  the  rules  of 
the  common  law,  except  that  the  eldest  daughter  should 
takci  instead  of  all  the  daughters. 

This  alteration  of  the  descent  is  important  only  because 
an  argument  was  raised,  that,  as  the  estate  was  to  descend 
as  at  common  law,  it  must  descend  with  all  the  common 
law  incidents,  and  dower  as  one  of  them. 

Whether  such  a  consequence  would  follow  or  not,  in  the 
absence  of  any  express  provision  by  the  statute  itself,  in 
regard  to  dower  or  freebench,  is  not  material,  as'  we  are 
of  opinion  that  the  statute  has  such  express  provision. 
Section  5  enables  copyholders  to  assign  to  their  wives  for 
life  any  part  of  their  messuage  and  lands  for  their  jointure; 
and  the  latter  part  of  section  8  provides  that  wives,  who 
before  marriage  accept  of  such  jointure  of  their  husband's 
customary  lands,  or  after  marriage  accept,  and  after  the 
death  of  the  husband,  agree  to  such  jointure,  shall  be  barred 
to  demand  any  dower  of  those  or  any  other  customary  lands 
of  their  husbands.  Section  8,  in  the  early  part,  enacts  that 
the  wives  shall  from  thenceforth  have  for  dower,  during 
their  lives,  the  third  part  only  of  their  husbands'  customary 
lands,  and  the  said  third  part  to  be  set  forth  and  assigned 
to  them  by  the  homage  of  the  Court,  wherein  the  present- 
ment of  the  death  of  the  husband  shall  be  presented,  or 
within  such  time  next  after  the  same  Court  as  shall  be 
limited  by  the  stewards.  It  then  provides  that  women, 
theretofore  vCives  of  copyholders  dying  tenants,  and  wives 
of  these  copyholders,  might  enjoy  the  customary  lands  of 
their  then  or  late  husbands  dying  tenants,  under  the  old 
custom.  This  section,  in  the  enacting  parts,  has  no  words 
of  confining  its  operation  to  lands  of  copyholders  dying 
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ienanis,  or  lands  of  which  they  died  seised, — but  in  the 
proviso  for  preservation  of  the  old  rights  it  has, — thereby 
making  a  marked  distinction,  and  when  it  is  considered  that 
the  widow's  right  was  reduced  from  the  whole  for  her  life, 
and  twelve  years  after,  to  one-third  for  her  life,  the  distinc- 
tion can  hardly  have  been  unintentionaU 

But  the  statute  does  not  rest  there,  for  by  section  9, 
wives  of  copyholders,  which  shall  join  in  any  grant  or  sur- 
render with  their  husbands  of  any  of  the  customary  messuages 
or  lands,  being  first  solely  and  secretly  examined  in  Court, 
according  to  the  custom  there,  shall  be  concluded  and 
barred  afterwards  to  claim  any  right,  title  or  estate  what- 
soever of  or  in  those  lands  so  by  them  surrendered  and 
granted  as  aforesaid. 

If  this  section  applies^to  all  the  husband's  copyholds  it 
is  conclusive  of  the  question,  because  it  shews  that  the  wife, 
during'^her  husband's  life,  has  an  interest  in  all  the  copy- 
holds, which  she  may  bar  or  refuse  to  bar  by  conveyance, 
after  being  solely  examined.  Whereas,  if  she  is  entitled 
only  to  an  interest  in  such  lands  as  her  husband  dies  seised 
of^  the  section  would  be  entirely  useless  and  absurd,  her 
conveyance  would  be  wholly  immaterial,  and  her  husband 
might  convey  away  without  her  consent,  and  so  she  would 
be'barred,  whether  she  joined  or  not. 

The  learned  counsel  for  the  defendant  felt  this,  and  there- 
fore insisted  that  the  9th  section  must  be  referred  to  the 
6th,  and  applied  not  to  all  the  husband's  copyholds,  but 
only  to  cases  where  copyholds  have  been  assigned  to  a  wife 
for  jointure,  and^  observed,  upon  the  introduction  of  the 
word  messuages  in  this  9th  section,  which  is  found  in  the 
beginning  of  the  5th  section,  but  not  throughout  the  8th. 
Yet  the  latter  part  of  the  8th  section  plainly  relates  to  the 
same  subject-matter  as  the  5th,  for  it  declares  the  conse- 
quence of  wives  accepting  the  jointure  which  the  5th  section 
enables  the  husbands  to  make;  it  follows  that  the  word 
lands,  in  the  latter  part  of  the  8th  section,  must  be  as  exten- 
sive as  the  words  messuages  and  lands  in  the  5th.    In  truth 

VOL.  I. — G.  D.  P 
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the  criticism  is  much  too  minute,  and  we  cannot  think  that 
the  introduction  of  the  word  ''messuages"  in  the  5th  and 
gth  sections,  sufficiently  indicates  an  intention,  on  the  part 
of  the  legislature,  to  confine  the  operation  of  the  9th  section 
to  the  cases  mentioned  in  the  5ih,  and  are  of  opinion  that 
it  applies  to  all  the  copyholds  of  the  husband,  and  for  the 
reasons  above  stated  is  conclusive  upon  this  question. 

An  objection  was  made  that  the  third  part  is  to  be  set 
forth  by  the  homage,  and  it  was  asked  how  can  the  homage 
present  the  death  of  a  person  who  did  not  die  tenant  ?  We 
see  no  objection  to  their  presenting  the  death  of  any  person, 
whether  tenant  or  not,  upon  whose  life  any  copyhold  estate 
may  depend,  or  by  whose  death  any  copyhold  estate  may 
be  affected,  or  any  new  estate  arise.  We  do  not  rely  on  the 
use  of  the  word  *^  dower*'  in  the  statute,  as  importing  that 
the  wife  should  take  dower  as  of  a  freehold  estate;  but,  by 
an  examination  of  the  whole  scope  and  language  of  the  sta* 
tute,  have  come  to  the  conclusion  that  the  wife  is  entitled 
to  one^third  of  all  the  copyholds  of  which  her  husband  was 
seised  during  the  coverture  for  her  life,  as  her  dower  or 
freebench ;  and  we  are  fortified  in  this  conclusion  by  the 
decision  of  the  Court  of  Common  Pleas  in  Siddell  v.  Jen- 
ner(q),  being  upon  this  very  point. 

The  third  question  is,  whether  the  widow  shall  have  a 
third  part  of  the  lands  according  to  their  value  at  the  time 
when  her  husband  aliened  them,  or  at  the  time  of  his  death, 
or  at  the  time  of  the  assignment.  In  the  present  case,  the 
value  at  the  time  of  the  death  and  at  the  time  of  the  assign- 
ment, though  some  years  elapsed  between  them,  seems  to 
have  been  the  same. 

The  question  is  between  the  value  of  the  lands  at  the 
time  of  alienation  and  of  the  death  of  the  husband.  It 
appears  that  the  lands  have  been  greatly  improved  by  build- 
ing,  but  that  one-third  at  least  of  the  lands,  aliened  by  the 
husband,  remained  not  built  on.  That  part,  however,  is 
not  in  the  hands  of  the  defendant,  for  though  the  husband 
aliened  to  one  person,  that  person  parcelled  out  the  lands 
(a)  10  Bin&  39 ;  5.  C.  3  M.  &  Scott,  673. 
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to  several  others.  We  are  of  opinion  that  where  the  lauds 
at  tlie  death  of  the  husband  are  in  possession  of  several 
persons,  whether  by  his  the  husband's  act,  or  the  act  of  his 
alienee,  dower  must  be  assigned  as  to  one-third  of  the  lands 
in  each  person's  possession,  and,  therefore,  that  the  ques« 
tion  above  stated  is  raised  in  this  case,  notwithstanding  the 
quantity  of  land  stilt  remaining  not  built  on. 

Very  little  is  to  be  found  in  our  books  upon  this  ques- 
tion. What  authorities  are  found  are  collected  by  Mr. 
Park  in  his  valuable  Treatise  on  Dower,  p.  255,  et  seq. 
The  principal  authority  is  Perkins  (a),  sect.  328,  who  lays 
it  down, ''  that  if  the  feoffee  build  thereupon  a  castle  or  a 
mansion  house,  or  other  buildings,  or  otherwise  doth  im- 
prove it,  so  that  it  is  worth  more  by  the  year  than  when  it 
was  in  the  possession  of  the  husband,  the  wife  shall  not 
have  dower  but  according  to  the  value  it  was  at  tlie  time  of 
the  husband;  and  yet,  if  a  disseisor  build  upon  land  which 
he  hath  by  disseisin,  and  the  disseisee  enter,  he  shall  have 
the  building.  Sic.,  the  difference  is  apparent.'*  The  very  next 
section  of  Perhitu,  viz.  329t  l^ys  down  that,  if  the  feoffee 
^  takes  down  the  building,  and  the  feoffor  dieth,  the  wife 
shall  have  dower  according  to  the  value  of  the  land  as  it 
was  at  the  time  of  the  death  of  the  husband,  and  hath  no 
remedy  for  the  taking  away  of  the  building  before  the  death 
of  the  husband,  notwithstanding  that  the  building  was  upon 
the  same  land  in  the  possession  of  the  husband  during  the 
coverture;  for  the  wife  hath  not  right  to  have  dower  before 
the  death  of  the  husband.  Tamen  quaere  of  this  case.'' 
The  two  sections  are  certainly  not  very  consistent.  The 
wife's  right  to  dower  is  doubtless  not  consummate  until  the 
death  of  her  husband,  and,  if  that  be  a  good  reason  why  she 
must  submit  to  the  intermediate  deterioration  of  the  pro- 
perty, it  is  also  a  good  reason  that  she  should  have  the 
advantage  of  the  intermediate  improvement  of  it.  If  the 
alienee  be  considered  as  in  the  place  of  the  husband  in 
regard  to  the  land,  and  to  have  the  same  rights  that  he  bad, 
(«)  Perkins's  Profitnble  Book. 
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1841.  there  cannot  be  a  doubt  but  that  the  time  when  the  value  is 
to  be  ascertained  must  be  the  death  of  the  husband,  and,  if 
the  alienee  suffers,  it  is  his  own  fault  for  improving  land 
on  which  he  must  have  known  that  the  wife's  right  would 
attach  if  she  survived  her  husband.  So  the  reason  for  tbe 
doctrine  of  the  S28th  section,  given  in  a  note  to  Co,  Lit.  32  a, 
from  Lord  Hale's  MSS.,  applies  equally  to  the  d£9tb. 
^*  For  the  heir  is  not  bound  to  warrant  except  according  to 
the  value  as  it  was  at  the  time  of  the  feoffment,  and  so  the 
wife  would  recover  more  against  the  feoffee  than  be  would 
recover  in  value,  which  is  not  reasonable."  Mr.  Park 
refers  to  the  Book  of  Assizes  (14  Ass.  12)  as  a  judgment 
for  the  widow,  salvis  aedificiis,  and  says,  "  It  is  added,  with 
some  inconsistency,  'and  no  damage,  because  the  land  was 
amended  by  building  upon  it.' "  On  examination  of  the 
original  authorities,  it  will  appear  that  here  some  confusion 
has  taken  place,  and  two  cases  have  been  reported  as  one. 
For  the  former  of  them  is  not  in  the  Book  of  Assizes,  but  in 
Fitz.  Abr.  Dower,  pi.  192 :  To  a  writ  of  dower  against  W., 
he  pleaded  ''quod  emit  terram  illam  de  viro  suo  nudam  et  iu- 
aedificatam  et  super  asdi6cavit  et  libenter  concedit  ei  tertiam 
partem  suam  salvis  ei  aedificiis.  Et  ideo  ipsa  habeat  sei- 
sinam  suam  salvis  eidem  W.  domibus  suis  sedificatis,  &c., 
quod  habet  alibi  extra  aedi6cia  ubi  habere  poterit  terram 
suam."  But  the  latter  part  of  the  sentence  stated  by  Mr. 
Park,  respecting  damages,  is  in  14  Assizes,  12,  and  is  tbe 
case  of  a  prior,  who  recovered  by  default  in  an  assize  of 
novel  disseisin — "  Et  Tassize  dicunt  que  a  nul  damage,  &c. 
car  la  place  est  amende  per  edifier," — a  decision  wholly 
foreign  to  the  present  subject.  Plowdeu^s  46th  quaere  is  in 
these  terms :  *^  A  woman  is  entitled  to  have  dower  of  a 
marsh;  the  heir,  by  his  industry,  makes  it  good  meadow; 
she  recovers  it,  and  shall  be  endowed  of  the  third  part  as  it 
now  is,  because  her  title  is  to  the  quantity  of  land,  not  to 
the  value;  but,  if  the  heir  improves  the  land  by  building,  or 
the  like  collateral  improvement,  it  shall  be  otherwise,  Quiere, 
if  the  heir  suffers  the  houses  upon  the  land  to  decay,  shall 
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the  wife  be  endowed  of  the  land  according  to  its  value^ 
when  it  was  in  the  possession  of  her  husband,  or  shall  she 
have  the  third  part  as  it  now  is«  and  be  allowed  in  damages 
for  the  impairing?     And  it  seems  that  damages  shall  not 
be  recouped  in  assize  for  the  improvement  of  such  marsh.*' 
Then  follows  the  passage  from  Co.  Lit.  32  a,  with  the  note 
from  Hale*$  MSS.,  already  referred  to.     Hitherto,  all  these 
authorities,  we  think,  admit  of  a  general  answer,  from  con- 
sidering the  nature  of  dower  and  the  remedy  provided  for 
it   by   the  law   of  England.     The   right   unquestionably 
attaches  on  all  the  lands  of  which  the  husband  was  seised 
during  the  coverture,  and  as  certainly  attaches  at  the  period 
of  bis  death.     If,  indeed,  the  assignment  of  dower  be  post- 
poned, the  value  must  be  taken  at  the  period  of  assignment, 
and,  as  the  sheriff,  in  case  of  any  dispute,  is  the  appointed 
judge  for  dividing  the  land  by  metes  and  bounds,  it  is  diffi- 
cult to  see  how  that  duty  can  be  performed  at  any  other  time. 
But  we  must  examine  the  authorities  more  in  detail.     On 
that  of  Perkins  we  have  already  pointed  out  its  obvious 
inconsistency.     We  may  add  that  he  supports  his  proposi- 
tion by  no  authority,  and  shews  his  owii  doubt  of  its  cor* 
rectness  by  the  quaere  which  he  subjoins. 

But  his  3£8th  section  derives  countenance  from  Hale*s 
MSS.  cited  in  Mr.  Hargrave^s  note.  The  reason  there 
stated  cannot,  however,  be  a  just  one,  if  the  wife  is  properly 
considered  as  an  entire  stranger  to  all  dealings  between  the 
husband  and  his  feoffee.  It  also  appears  to  prove  too 
much,  for  it  would  extend  to  all  manner  of  improvements 
as  well  as  building.  The  case  in  Fitz.  Abr.  is  open  to  two 
constructions — either  that  the  law  would  compel  the  widow 
to  accept  her  dower  out  of  the  uncovered  land,  where  a 
sufficient  portion  was  left  in  that  state,  or  that  in  the  par- 
ticular instance  an  amicable  arrangement  was  made,  and  the 
purchaser  was  therefore  permitted  to  have  the  full  benefit 
of  his  own  improvements,  from  a  view  of  what  was  then 
considered  expedient  and  equitable.  The  latter  appears  the 
more  probable  supposition,  and  considerations  of  that  sort 
would  probably  at  all  times  influence  those  whom  the  law 
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1841.  trusted  to  make  the  assignment  The  estimate  of  value  award- 
ing a  part  of  the  estate  to  the  widow  could  bardlj  fail  to  be 
perplexed  by  the  existence  of  buildings  on  the  land,  whether 
erected  of  old  time  or  since  the  husband's  death.  The 
GwiiiHELL.  widow  was  not  to  be  endowed  of  a  castle,  if  for  the  defence 
of  the  realm,  because  that  seems  to  have  been  rather  re- 
garded as  public  than  private  property ;  nor  was  she  to  be 
endowed  of  the  mansion  house  or  capital  messuage,  if  that 
was  caput  baroniae  vd  comitates,  the  meaning  of  which 
words  underwent  much  discussion  in  the  Lady  Gerard^t 
case  (a);  but,  even  if  it  were  caput  baroniae,  we  have  it  laid 
down  by  as  old  an  authority  as  Bracion,  b.  2,  fol.  97  b,  that 
she  must  have  her  dower,  even  of  a  house  so  denominated, 
if  no  other  dwelling  can  be  found  for  her,  ut  habeat  ubi 
caput  reclinet.  If,  on  the  other  hand,  ii  is  meant  that  the 
edifices  raised  by  an  alienee  can  never  be  assigned  to  the 
widow,  she  must  then  of  necessity  be  endowed  by  means 
of  a  money  payment,  if  the  whole  land  happened  to  be 
built  upon.  This  state  of  things,  never  thought  of  in 
ancient  times,  may  commonly  occur  now.  But,  how  is  the 
estimate  to  be  made  ?  If,  according  to  the  present  value, 
the  alienee  gains  nothing  by  the  sale;  if,  according  to  any 
former  value,  when  is  it  to  be  assumed, — at  the  period  of 
alienation  or  of  the  husband's  possession  before — and  how 
will  it  be  possible  for  such  an  inquiry  to  be  brought  to  a 
satisfactory  termination?  Plowden's  quaere,  and  his  own 
opinion  upon  it,  as  well  as  Lord  Coke's,  appear  to  be 
in  the  widow's  favour;  but  it  is  introduced  by  a  reason 
which  would  apply,  and  to  her  prejudice,  in  a  case  like  the 
present.  But  then  Lord  Coke's  authority  is  against  him, 
and  he  founds  himself  on  no  other  reason  than  that  im- 
provement by  building  is  collateral  to  the  land.  But  why 
collateral  ?  It  occupies  and  obliterates  the  land,  and  makes 
an  assignment  of  it  impossible,  and  destroys  the  very 
means  of  ascertaining  its  independent  value.  The  effect 
of  planting  with  timber  or  sowing  with  corn,  or  indeed  of 
improving  by  any  expensive  process,  is  much  the  same,  ex- 
(a)  1  Ld.  Raym.  72. 
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cept  perhaps  for  this  last  circumstance ;  but  we  cannot  see 
anj  reason  for  calling  them  less  collateral  than  building. 
These  text  writers  indeed  speak  of  the  heir,  not  of  an 
alienee,  and  it  is  truly  observed  that  an  heir  voluntarily  lays 
out  his  money  on  that  which  he  not  merely  knows  to  be 
subject  to  the  rights  of  another,  but  which  at  the  very  time 
ought  to  have  been  assigned  to  and  possessed  by  another. 
But  the  same  observation,  in  part,  applies  to  a  purchaser, 
who  must  be  presumed  to  know  the  title  of  his  vendor  and 
the  liabilities  of  the  estate  purchased.  Perkins's  distinc- 
tion between  a  feoffee  and  a  disseisee  rests  on  no  authority, 
nor  do  we  see  how  the  rights  of  all  the  dowress  are  to  be 
affected  by  it.  She  knows  nothing  of  the  title  under  which 
it  is  held,  and  indeed  questions  of  the  most  difficult  nature 
might  arise,  whether  the  party  in  possession  is  a  wrongful 
disseisor  or  a  feoffee  with  a  good  title.  Must  these  be 
decided  by  the  sheriff  before  she  can  enjoy  the  provision 
made  for  her  by  the  law  ? 

The  sheriff's  duty  in  assigning  dower  may  be  extremely 
arduous,  if  he  is  only  to  determine  on  a  fair  distribution 
according  to  the  value  of  the  property,  varying  as  it  may 
through  all  the  difficult  portions  of  a  large  estate ;  but  it 
would  become  impracticable  if  he  bad  to  examine  into  the 
evidence  of  alienation,  and  the  legal  effect  and  consequences 
of  it,  or  if  he  was  bound  to  assign  not  according  to  the 
state  of  things  then  existing,  but  with  reference  to  matters 
as  they  may  be  shewn  to  have  existed  in  the  lifetime  of  the 
husband,  peradventure  many  years  before.  By  these  con- 
siderations we  are  led  to  conclude  that  dower  attaches  on 
the  husband's  real  property  at  the  period  of  his  death,  ac- 
cording to  its  then  actual  value,  without  regard  to  the 
hand  which  brought  it  into  the  condition  in  which  it  is 
found,  the  law  apparently  presuming  that  it  will  con- 
tinue substantially  the  same  up  to  the  assignment.  Mr. 
Park  informs  us  that  the  understanding  of  the  profession 
is,  that  the  wife  shall  be  endowed  of  the  land  as  she  finds  it 
at  the  time  of  her  title  to  dower  consummated.  We  have 
permission  from  Sir  Edward  Sugden  to  state  that  he  always 
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considered  the  rule  to  be  that  the  widow  is  entitled  to  have 
assigned  to  her  as  her  dower  so  much  in  value  as  is  equal 
to  a  third  in  value,  according  to  the  condition  of  the  estate 
at  the  time  of  her  husband's  death.  This  opinion,  contra- 
dicted by  no  judicial  authority,  is  an  important  evidence  of 
the  law  on  a  subject  very  unlikely  to  be  brought  into  Court 
in  hostile  controversy,  but  almost  always  certain  to  be 
arranged  by  the  advice  of  eminent  conveyancers,  regulated 
in  some  respects  by  domestic  circumstances,  but  surely  not 
without  some  reference  to  the  general  principles  of  law 
handed  down  through  a  succession  of  ages. 

Ulterior  questions  were  discussed  at  large,  and  might 
appear  to  call  for  particular  consideration,  if  they  were  not 
in  fact  disposed  of  by  what  M'e  have  already  laid  down  : — 
1st.  That  the  assignment  of  dower  is  naught,  because  by 
the  custom  the  husband's  death  ought  to  be  presented  at 
the  next  homage,  and  the  dower  then  assigned  by  them. 
But  we  must  consider  the  homage  as  placed  by  the  custom 
in  the  office  of  the  sheriff  at  common  law,  and  we  have 
already  seen  that,  though  the  right  to  dower  attaches  on  the 
event  of  the  husband's  death,  the  assignment  may  be  de- 
layed even  long  enough  to  allow  the  heir  time  to  erect 
buildings  on  the  land.  There  ought  indeed  to  be  a  reason- 
able degree  of  promptitude  in  preferring  all  claims,  but  we 
should  not  be  justified  in  saying  that  delay  was  alone  a 
sufficient  proof  of  the  claimant  being  wrong  in  any  sense 
of  the  word,  because  it  may  have  been  caused  by  ignorance 
of  facts,  by  the  conduct  of  the  opposite  party,  or  even  by 
negligence  in  those  who  have  the  duty  to  perform.  In  the 
present  instance  the  special  case  reminds  us  that  there  was 
a  necessity  for  issuing  a  writ  of  mandamus  to  the  homage 
to  compel  the  assignment.  2nd.  Some  of  these  buildings 
were  erected  long  after  the  death  of  the  husband,  not  even 
by  the  purchaser  from  him,  but  by  various  sub-purchasers. 
But  this  cannot  prevent  Lord  Coke*s  rule  from  applying, 
and  the  hardship  is  voluntarily  incurred  by  those  who  ought 
to  have  informed  themselves  correctly  of  the  title  which 
they  took.     Srd.  Some  objection  was  taken  to  the  mode 
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of  assigning  dower  in  two  respects,  both  by  awarding  a  1841. 
third  part  of  the  property  of  each  separate  owner,  and  by 
dividing  the  several  houses  into  chambers,  a  third  of  which 
are  to  be  allotted  to  the  plaintiff  as  dower.  On  both  points 
the  authority  of  Co.  Lit,  is  in  the  plaintiff's  favour.  In- 
deed the  former  objection  ought  rather  to  come  from  her, 
for  that  arises  from  a  division  which  may  be  injurious  to 
her,  and  which  her  paramount  right  might  be  thought  to 
dispense  with,  but  ensures  perfect  justice  to  all  the  pur- 
chasers. Lord  Coke  asserts  that  it  is  the  proper  course. 
As  to  the  latter  objection  against  the  partition  of  houses, 
it  is  removed  by  the  same  high  authority. 

Possibly  all  the  objections  that  have  been  made  may  be 
answered  by  the  nature  of  the  proceeding  which  has  oc- 
curred in  the  performance  of  a  duty  imposed  by  law  on  the 
homage,  and  has  not  been  questioned  by  any  competent 
jurisdiction.  But,  thinking  what  has  been  done  right  in  its 
details  as  well  as  on  the  general  principle,  we  have  thought 
ourselves  bound  to  act  on  that  opinion,  and  direct  that  the 
verdict  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


The  Queen  v.  The  Inhabitants  of  Lydeabd  St. 

Lawrence  (a). 

On  appeal  to  the  Somersetshire  sessions  against  an  order  stateroent'of 

for  the  removal  of  Elizabeth  Winter  and  Emma  her  child,  *»hat  he  has 

heard  and  be- 

(a)  Decided  (June  14)  at  the  sittings  in  banc,  af\er  Trin.  T.  1841.       lieves  as  to 

the  place  of 
bis  birth  is  within  the  rule  exeluding  hearsay  evidence,  and  insufficient  to  support  an 
order  tor  his  removal. 

Where  the  pauper,  who  gave  such  hearsay  evidence  as  to  the  place  of  his  birth,  was 
stated  in  the  examination  to  be  in  gaol  for  felony,  and  it  was  made  as  a  ground  of  appeal, 
a^inst  the  order  for  his  removal,  that  it  was  not  proved  upon  the  oath  of  any  credible 
witness  where  or  when  he  was  bom : — Held,  that  the  notice  sufficiently  pointed  to  the 
objection  that  the  evidence  itself  was  hearsay,  and  was  not  to  be  taken  as  a  mere  ob- 
jection to  the  competency  of  the  witness. 

An  esiamination  stating  **  I  was  bound  apprentice  with  /.  H,  of  &c.  but  it  was  agreed 
in  the  indenture  that  I  should  serve  the  last  forty  days  of  my  apprenticeship  in  L.,  and 
I  served  the  last  forty  days  in  L.  with  A.  fi."— Held  insufficient,  as  a  ground  of  removal 
under  4  &  5  WilL  4,  c.  76,  because  it  was  not  stated  that  the  original  master  assented 
to  the  service  with  A.  H. 
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184 1.         from  the  parish  of  Spaxtoii  in  the  county  of  Somerset,  to 
J^^'X^^^      ^^^  parish  of  Lydeard  St.  Lawrence  in  the  same  county,  as 
V.  the  place  of  the  last  legal  settlement  of  fVilliam  Winter^  the 

^"ly^de^a"^"*^  husband  of  the  said  Elizabeth,  the  sessions  confirmed  the 
SlLawrencb.  order  subject  to  the  opinion  of  this  Court  upon  the  follow- 
ing case : — 

The  examinations  of  fViltiam  WiiUer  the  younger,  the 
husband  of  the  pauper,  and  fVilliam  Winter,  the  father  of 
the  pauper's  husband,  upon  which  the  order  of  removal  was 
made,  were  as  follows  : — 

**  The  examination  of  WUliion  Winter^  now  confined  in  Wilton  gad 
in  the  said  county  for  felony,  taken  on  oath  before  me,  one  of  her  Ma- 
jesty's justices  of  the  peace  acting  in  and  for  the  said  county,  this  15th 
day  of  July,  1840,  who  saith,  that  I  am  now  about  twenty-five  years 
old;  I  was  bora  in  the  parish  of  Lydeard  St.  Lawrence,  as  I  have  heard 
and  believe;  I  have  done  no  act  whereby  to  gain  a  legal  settlement  on 
my  own  account;  about  January  last  I  was  removed  by  an  order  of 
removal  from  the  parish  of  North  Cadbury  in  the  said  county  to  the 
palish  of  Lydeard  St.  Lawrence  in  the  said  county,  the  last  legal  place 
of  settlement  of  my  father  William  Winter,  as  I  have  heard  and  believe; 
I  have  a  wife  named  EUzabeth,  and  one  child  named  Emma,  aged  about 
three  years  and  a  half. 

Sworn  before  me,  F.  Warre.  William  Winter.^' 

The  above  examination  was  duly  certified  by  the  magis- 
trate. 

**  The  examination  of  William  Winter^  now  residing  in  the  parish  of 
Bagborough  in  the  said  county,  shoemaker,  taken  on  oath  before  us, 
two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  said 
county,  this  SOlli  day  of  July,  1840,  as  to  tlie  settlement  of  his  son, 
William  Winter^  who  saith  as  follows : — My  son  William  Winter  hath 
not,  to  the  best  of  my  knowledge  and  belief,  gained  any  legal  place  of 
settlement  on  his  own  account;  my  parents  were  legally  settled,  as  I 
hone  heard  and  believe,  in  the  parish  of  Lydeard  St.  Lawrence ;  I  was 
bora  in  the  parish  of  Lydeard  St.  Lawrence,  as  I  have  heard  and 
believe;  I  was  bound  apprentice  by  indenture  with  John  Hurley  of 
Fitzhead,  shoemaker,  but  it  was  agreed  in  the  indenture  of  apprentice- 
ship that  I  should  serve  the  last  forty  days  of  my  apprenticeship  in  the 
parish  of  Lydeard  St.  Lawrence,  and  Jjeroedthe  last  forty  days  of  my 
apprenticeship  in  Lydeard  St.  Lawrence  with  Aaron  Hurley,  my  master's 
father;  I  have  had  relief  from  the  overseers  of  the  parish  of  Lydeard 
St.  Lawrence;  my  son  William  Winter  was  removed  in  January  last  by 
an  order  of  removal  from  the  parish  of  North  Cadbury  in  the  said 
county,  to  the  parish  of  Lydeard  Sc.  Lawrence  in  the  same  county, 
as  the  last  legal  place  of  his  settlement ;  I  was  examined  before  the 
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magistrates  as  to  the  legal  place  of  settlement  of  mjr  son,  when  the  1841. 

order  of  remoTal  was  made."  s^^,^^• 

Tlie  Queen 

The  following  are  the  grounds  of  appeal  applicable  to  v. 

tk;.  •*«^#  ^e^u^  ^— ^.  Inhabitants  of 

this  part  of  the  case :—  Lydeard 

Because  the  said  William  Winter  and  the  said  Elizabeth  SuLawbence. 
Winter  and  their  said  child  are  not,  and  never  were,  legally 
settled  in  the  said  parish  of  Lydeard  St.  Lawrence^  as  set 
forth  in  the  several  and  respective  examinations  of  the  said 
WHtiam  Winter  and  William  Winter^  his  father.     Because 
it  does  not  appear  by  either  of  the  said  examinations  where 
or  in  what  manner  the  said  Elizabeth  Winter  and  Emma 
Winter  became  legally  settled  in  the  said  parish  of  Lydeard 
St.  Lawrence.    Because  it  is  not  true  that  the  said  William 
Winter,  the  father,  was  bound  apprentice  by  indenture  with 
John  Hurley  of  Fitzhead,  shoemaker,  nor  that  he  the  said 
William  Winter  did  serve  the  last  forty  days  of  liis  alleged 
apprenticeship  in  Lydeard  St.  Lawrence  with  Aaron  Hur- 
ley, his  master's  father,  under  any  indenture  of  apprentice- 
ship, or  with  the  consent  of  the  said  John  Hurley.     Be- 
cause it  does  not  appear  in  either  of  the  said  examinations 
that  the  said  William  Winter,  the  father,  at  any  time  served 
the  said  Aaron  Hurley  by  the  consent  of  the  said  John 
Hurley^  or  in  any  other  manner,  under  any  indenture  of 
apprenticehip,  nor  when  or  by  whom  or  for  what  time  the 
said  William  Winter,  the  father,  was  bound  apprentice  by 
indenture  with  John  Hurley^  as  in  the  said  examination  of 
the  said  William  Winter,  the  father,  is  alleged,  and  which 
said  John  Hurley  in  the  same  examination  is  described  as 
of  Fitzhead,  shoemaker,  and  there  is  no  person  of  that 
name  and  description  now,  or  at  or  about  the  date  of  the 
said  order,  residing  at  Fitzhead,  nor  any  person  of  the  name 
and  description  of  Aaron  Hurley,  father  of  John  Hurley, 
now,  or  at  or  about  the  date  of  the  said  order,  residing  in 
the  said  parish  of  Lydeard  St.  Lawrence,  and  the  said  ex- 
aminations are  too  general,  and  are  wanting  in  sufficient 
particularity  in  each  of  these  last-mentioned  respects.     Be- 
cause no  examination,  or  any  copy  thereof,  has  ever  been 
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sent  to  the  overseers  of  the  said  parish  of  Lydeard  St. 
fr^^^^C^^       Lawrence,  proving  or  seitifig forth  vpon  oath  of  any  credible 
V.  witness  when  or  where  the  said  William  Winter,  the  son,  was 

St.LAWREhcs.  The  only  examinations  sent  to  the  appellants  were  the 
examinations  herninbefore  set  forth.  On  the  evidence  pro- 
duced on  the  trial  of  the  appeal,  the  Court  found  that  the 
father,  William  Winter,  resided  and  served  the  last  forty 
days  of  his  apprenticeship  in  Lydeard  St.  Lawrence  with 
Aaron  Hurley,  his  roaster's  father^with  his  master's  consent, 
under  a  valid  indenture  of  apprenticeship,  bearing  date  the 
6th  of  April,  1789,  produced  by  the  respondent  parish  from 
the  custody  of  William  Winter,  the  father.  The  Court  also 
found  that  William  Winter,  the  son,  was  born  in  Lydeard 
St.  Lawrence. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  whether  the  respondents  were  at  liberty  to  go 
into  these  grounds  of  removal,  or  either  of  them,  under  the 
above  examinations.  The  appellants  objected  to  any  evi- 
dence being  received  on  these  points,  but  the  Court  re- 
ceived it,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench.  If  that  Court  should  be  of  opinion  that  the  ses- 
sions were  right  in  receiving  the  evidence,  the  order  to  be 
con6rmed.  If  the  Court  of  Queen's  Bench  should  be  of 
a  contrary  opinion,  the  order  to  be  quashed. 

Moody  and  Fitzherbert  in  support  of  the  order  of  ses- 
sions. The  first  objection  to  the  examinations  is,  that 
they  do  not  shew  that  the  pauper's  father  served  the  second 
master  with  the  consent  of  the  first  master.  But,  although 
the  assent  to  the  service  with  the  particular  master  named 
is  not  set  forth  with  the  precision  required  in  special  plead- 
ing, it  suflSciently  appears  from  the  statement  "  it  was  agreed 
in  the  indenture  of  apprenticeship  that  I  should  serve  the 
last  forty  days  &c.  in  Lydeard  St.  Liwrence,  and  I  served 
the  last  forty  days  8cc.  with  A.  H."  [^Coleridge  J.  It  is 
consistent  with  this  statement,  that  the  apprentice  served 
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A.  H.  against  the  consent  of  the  6r8t  master.]     The  exami-        i84i. 
nation  is  sufficiently  precise  as  between  contending  parishes^    tiT'*^'*"^ 
it  is  not  to  be  scanned  with  the  same  strictness  as  a  con-  9. 

▼iction  or  an  indictment.  [Lord  Denman  C.  J.  I  should  Inhabitants  of 
never  infer  from  the  examination  that  it  was  part  of  the  St.LAWR£MCB. 
agreement  that  the  apprentice  should  complete  his  time 
with  the  particular  person  named.  Coleridge  J.  It  is  pro- 
bable that  the  individual  was  never  thought  of  originally, 
and  that  the  assent  to  the  service  with  him  was  an  inde- 
pendent act  subsequently.] 

The  other  objection  to  the  examination  is,  that  it  is  not 
set  forth  upon  the  oath  '*  of  any  credible  witness"  when  and 
where  the  pauper  was  born.  That  objection  was  obviously 
made  with  reference  to  Reg.  v.  Alternun  {a)»  and  pointed 
specifically  to  the  circumstance  of  the  pauper,  who  stated 
his  belief  as  to  the  place  of  his  birth,  being  a  convicted 
felon.  The  appellants  thereforCi  on  such  a  notice  of  objec- 
tion, had  no  right  at  the  sessions,  and  have  no  right  now,  to 
object  to  the  evidence  as  being  hearsay. 

But,  even  if  the  appellants  were  to  go  into  the  objection, 
the  statement  of  a  party  of  what  "  he  has  heard  and  believes" 
as  to  his  having  been  bom  in  a  particular  place,  is  not  hearsay 
evidence  in  the  ordinary  sense ;  the  fact  itself  can  never  be 
certainly  known  to  the  party  whose  birth  is  the  subject  of 
inquiry,  and  early  recollection  is  constantly  admitted  to 
prove  the  place  of  birth.  In  Reg.  v.  Ecclesall  Bierhw{b) 
the  evidence  was  certainly  hearsay,  and  hearsay  of  the  place 
of  settlement  generally,  without  alleging  how  the  settlement 
was  acquired,  so  that  from  its  mere  generality  it  was  a  hear- 
say of  nothing  for  the  purposes  of  notice  under  the  Poor 
Law  Amendment  Act.  But  here  the  evidence,  even  if  it  be 
hearsay,  is  evidence  of  a  specific  birth  settlement. 

Even  if  Reg,  v.  Ecclesall  Bkrlow  (b)  applies,  the  incon- 
venience of  requiring  strict  legal  evidence  in  support  of 
orders  of  removal  does  not  appear  to  have  been  sufficiently 
considered.      Palleson  J.  observed  in  that  case,  ''  If  the 

(a)  10  A.  &  £.  699;  S.  C.  pott.  (b)  Ante,  160. 
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1841.        case  goes  to  the  sessionsi  the  sessions  must  have  legal  evi- 

^^^f"*"^       deuce ;  the  witnesses  must  be  produced  at  some  time  or 
The  Queen  ,       ,       „  .         ,  .        , 

V,  another. '     But  the  sessions  have  means  of  compeUing  the 

lahabitantB  of  production  of  evidence  which  removing  magistrates  have 

SlLawrbkcb.  not,  and  it  will  be  almost  impossible  to  make  a  good  order 

of  removal  on  strict   legal  evidence,  especially  where  the 

settlement  is  a  question  between  remote  parishes  (a). 

JBere  and  Kwglake  contrd  were  not  heard. 

Lord  Denman  C.  J.  —  The  first  question  is,  whether 
the  examination  sufficiently  states  that  the  pauper's  father 
served  the  second  master  with  the  consent  of  the  first.  I 
am  of  opinion  that  such  consent  is  not  properly  stated,  and 
that  the  objection,  of  which  due  notice  has  been  given, 
must  prevail. 

The  second  question  is  to  the  sufficiency  of  the  examina- 
tion in  setting  forth  the  place  of  the  pauperis  birth  place.  It 
is  said  that  the  only  objection  made,  and  intended  to  be 
made,  to  the  examination  in  this  respect,  is  that,  with  refer- 
ence to  the  pauper,  who  speaks  as  to  his  birth-place,  being 
a  felon  convict,  and  so  incompetent  from  infamy,  the  fact 
in  question  is  not  proved  on  credible  testimony,  and  that 
the  objection,  therefore,  to  the  evidence,  as  being  in  itself 
hearsay,  comes  by  surprise  upon  the  respondents.  I  think 
thn  word  ''  credible"  by  no  means  confines  the  notice  of 
objection  to  the  competency  of  the  pauper,  and  that  the 
appellants  were  entitled  to  go  into  the  objection,  that  the 
evidence  as  to  the  birth  settlement  is  entirely  hearsay. 
That  objection  also  must  prevail,  and  the  nature  of  the  fact 
to  be  proved  does  not  make  this  an  excepted  case.  Early 
recollection  may  be  evidence  of  the  place  of  birth,  but  early 
recollection  is  not  the  evidence  set  forth,  but  merely  hear- 
say and  belief.     It  is  remarkable,  too,  that  the  father,  who 

(a)  Another  point  was  glanced      to  give  the  date  of  the  indeatnre  of 
at  in   argument,  viz.    whether  it      apprenticeship, 
was  necessfir^  for  the  examination 
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was  before  the  magistrate,  and  who  might  have  given  strictly        i84]. 

legal  evidence  of  the  fact,  is  not  examined  as  to  it.     I  do      ^"^^^^'^^ 

^  ^,  -   1     ,     .  -  .  .  .  ,  ,        The  Queen 

not  think  the  mconvenience  of  requirmg  magistrates  to  make  9. 

orders  of  removal  on  legal  evidence  will  be  so  great  as  is  In!j»l*'»tants  of 

,  Lydearo 

suggested.     They  may  summon  within  their  jurisdiction,  ScLawrence. 

and  with  respect  to  witnesses  out  of  their  jurisdiction  we 

will  do  our  best  to  assist  them.     In  the  sense  in  which  the 

sessions  ask  our  opinion,  I  think  they  were  not  at  liberty 

to  go  into  the  facts  of  this  case. 

Patteson  J. — I  am  of  the  same  opinion.  The  appel- 
lants have  given  sufficient  notice  of  their  objections,  and  the 
removing  parish  might  have  abandoned  their  order,  and 
drawn  up  a  proper  order  on  better  evidence.  If  they  ob-* 
stinately  go  to  the  sessions  with  a  bad  order  they  have  no 
gronnd  of  complaint. 

They  knew  the  consent  of  the  original  master  was 
necessary  to  make  good  the  service  with  the  second  master, 
and  they  should  have  gone  back  and  got  the  fact  supplied, 
if  it  could  be. 

As  to  the  other  notice  of  objection,  I  had  no  notion  that 
it  referred  to  the  pauper,  being  a  convict ;  I  took  it  to  refer 
to  the  hearsay  evidence,  and  think  it  a  good  notice. 

The  date  of  the  indenture  of  apprenticeship  is  not  given. 
I  do  not  know  that  it  must  always  be  stated,  but  it  is  often 
a  material  fact,  and  in  this  case  it  might  shew  (though  the 
fact  is  highly  improbable)  that  the  father  was  bound  after 
the  son's  emancipation ;  I  do  not  know  why  the  date  should 
be  kept  back.  I  think  it  is  much  better  to  be  strict  in  these 
matters,  and  trust  that  we  shall  bring  parties  at  last  to  some 
regularity  in  their  proceedings. 

Williams  J. — As  soon  as  it  was  decided  that  an  order 
of  removal  is  not  to  be  made  upon  hearsay  evidence,  this 
case  was  disposed  of.  It  is  new  to  me  that  evidence  of  the 
place  of  birth  is  to  be  a  case  excepted  from  the  rules  of 
hearsay  evidence. 
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1841.  With  regard  to  the  other  objection,  assent  to  the  second 

J^^^^^C*^      service  is  the  very  point  in  that  part  of  the  case,  and  should 
The  Queen     ,         ,  ,       ▼      •  •  ,         ....     .     .       .  .     .      w^ 

V.  have  been  stated.     1  abide  willingly  by  the  rule  in  Reg.  v. 

Inhabitants  of  Middkion  Teasdale  (a),  and  think  that  the  act  meant  to 

Lydeard  ,    ^  '  . 

St.LAWRENCE.  require  every  particularity. 

Coleridge  J. —  I  am  of  the  same  opinion.  I  under- 
stand the  objection  to  the  evidence  and  birth  settlement  to 
point  to  the  circumstance  that  the  evidence  was  entirely 
hearsay.  It  is  said  the  magistrates  may  remove  on  hear- 
say evidence,  because  the  examination  is  ex  parte,  and  be- 
cause they  have  no  process  for  compelling  the  attendance 
of  witnesses  generally.  But  I  think  they  must  act  on  legal 
evidence,  and,  if  the  want  of  process  causes  inconvenience, 
it  may  be  obviated  by  the  legislature.  I  do  not  mean  to 
say  that  the  reception  of  hearsay  evidence  would  vitiate  an 
order  of  removal,  if  there  was  other  legitimate  evidence. 

D.  Order  of  Sessions  quashed. 

{a)  3  P.  &  D.  473. 


The  Queen  v.  The  Justices  of  the  West  Riding  of 
Mm  lOM.  Yorkshire  ex  parte  Ackroyd. 

Anappealdoes  gj jj  q  j^eWIN  in  Michaelmas  term  last  had  obtained  a 

not  lie  to  the 

Court  ofQaar^  rule  calling  on  the  justices  of  the  West  Riding  of  the  county 

aRain^^arTal-  ^^  York  to  shew  cause  why  a  writ  of  mandamus  should  not 

lowancenfthe  issue,  commanding  them  to  enter  continuances  and  hear  an 
accounts  of  the  ,      i.   >-#      *.        ^    .         i        .  ■        «■  *.    t 

surveyorofthe  appeal  of  Cowling  Ackroyd  ^gainsX.  the  allowance  of  the 

highways  by      accounts  of  Abram  Bastow,  as  late  surveyor  of  the  high- 
justices  at  spe-  .  ° 
cial  sessions,     ways  for  the  township  of  Great  Horton,  m   the  parish  of 

P?Sr4  C.50    Bradford,  in  the  said  riding,  by  two  justices. 

8.  44.    '  ' 

Nor  will  this  Court  grant  a  nnandamus  to  the  special  sessions,  after  they  have  once 
adjudicated  and  passed  the  accounts,  to  require  them  to  re-examine  such  accounts, 
although  it  appears  that  improper  items  have  been  passed,  and  the  justices  who  passed 
them  admit  they  did  not  investigate  the  case  fully,  believing  that  an  appeal  lay  from 
them  to  the  quarter  sessions. 
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It  appeared  upon  the  affidavits  that  the  appeal  mentioned         1841. 

in  the  rule  had  been  duly  entered  at  the  quarter  sessions       ^-^v^^ 

holden  at  Bradford,  and,  upon  the  appeal  coming  on  for  ^^  ^ 

hearine,  the  Court  of  Quarter  Sessions  were  of  opinion  that  Justices  of  the 

.  .      West  Riding 

no  appeal  lay  against  the  allowance  of  the  accounts  of  the  of  Yorksuibe. 

surveyor  of  the  highways  by  the  justices  in  special  sessions. 

The  rule  to  shew  cause  was  obtained  on  the  ground  that 

such  an  appeal  does  lie  to  the  quarter  sessions,  under  the 

]05th  section  of  the  stat.  5  &  6  Will.  4,  c.  50,  intituled. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to 

Highways  in  England. 

Wightman,  JSaines,  and  Pashley  shewed  cause  (a).  The 
cases  oi  Rex  v.  Justices  of  the  West  Riding  {b),  and  Rex  v. 
Mitchell  (c)  shew  that  no  appeal  lay  under  the  stat.  13 
Geo.  3,  c.  78,  the  statute  in  force  before  the  passing  of  the 
stat.  5  &  6  Will.  4,  c.  50.  A  right  of  appeal  cannot  be 
implied,  but  ought  to  be  given  in  express  terms :  Reg.  v. 
Stocked).     The  105th  section (e),  which  is  the  general  ap- 


(a)  lo  Hil.T.  last  (Jan.  28)  be- 
fore Lord  Denman  C.  J.  LUiUdale, 
Patteson  and  Coleridge  Js. 

(6)  5  T.  R.  6«9. 

(c)  Id.  701. 

(^  8  A.  &  £.  405;  S.  C.  3  N. 
&  P.  4«0. 

(f)  "  That  if  any  person  shall 
think  himself  aggrieved  by  any  rate 
made  under  or  in  pursuance  of  this 
act,  or  by  any  order,  conviction, 
judgment,  or  determination  made, 
or  by  any  matter  or  thing  done,  by 
any  justice  or  other  person,  in  pur- 
suance of  this  act,  and  for  which 
no  particular  method  of  relief  haih 
been  already  appointed,  such  per- 
son may  appeal  to  the  justices  ac 
the  next  general  or  quarter  sessions 
of  the  peace  to  be  held  fur  the 
county,  division,  riding,  or  place 
wherein  the  cause  of  such  com- 
plaint shall  arise,  such  appellant 

VOL.  !•— G.  D. 


first  ^ving,  or  causing  to  be  given 
to  the  surveyor  or  surveyors,  or 
to  such  justice  or  other  person  by 
vrhose  act  such  person  shall  think 
himself  aggrieved,  notice  in  writing 
of  his  intention  to  bring  such  ap- 
peal, together  with  a  statement  in 
writing  of  the  grounds  of  such  ap- 
peal, within  fourteen  days  after 
such  rate  shall  have  been  made, 
or  cause  of  complaint  shall  have 
arisen,  and  within  four  days  after 
such  notice  entering  into  a  recog- 
nizance before  some  justice,  with 
two  sufficient  sureties  conditioned 
to  try  such  appeal  at,  and  abide 
the  order  of,  and  pay  such  costs 
as  shall  be  awarded  by  the  justices 
at  such  general  or  quarter  sessions; 
and  such  justices,  upon  hearing 
and  finally  determining  the  matter 
of  such  appeal,  shall  and  may,  ac- 
cording to  their  discretion,  award 

Q 
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1841. 
The  Queen 

V. 

Justices  of  the 
West  Riding 

ofYoRKSUIRE. 
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peal  clause,  gives  an  appeal  only  '*  where  no  particular  me- 
thod of  relief  has  been  appointed''  by  the  act,  and  the  44th 
section  {a)  does  appoint  a  particular  method  of  relief,  that 


such  costs  to  the  party  appealin{; 
or  appealed  against  as  they  shall 
think  proper;  and  their  deteiinina- 
tiou  in  or  concerning  the  premises 
shall  be  conclusive  and  binding  on 
all  parties  to  all  intents  and  pur- 
poses whatsoever:  Provided  ne- 
vertheless, that  in  case  there  shall 
not  be  time  to  give  such  notice  and 
enter  into  such  recognizance  as 
aforesaid  before  the  next  sessions 
to  be  holden  after  the  making  of 
an^  rate  or  the  cause  of  complaint 
shall  have  arisen,  then  and  in 
every  such  case  such  appeal  may 
be  made  to  the  next  following  ses- 
sions, and  shall  be  then  heard  and 
determined:  Provided  also,  that 
it  shall  not  be  lawful  for  the  ap- 
pellant to  be  heard  in  support  of 
such  appeal,  unless  such  noticej 
and  statement  shall  have  been 
so  given  as  aforesaid,  nor  on  the 
hearing  of  such  appeal  to  go  into 
evidence  of  any  other  grounds  of 
appeal  than  those  set  forth  in  such 
statement  as  aforesaid." 

(a)  "  That  within  fourteen  days 
after  the  election  or  appointment 
of  surveyor  as  herein  directed,  the 
accounts  as  aforesaid  made  in 
writing,  and  signed  by  the  surveyor, 
district  surveyor,  or  assistant  sur- 
veyor for  the  year  preceding,  of  all 
monies  received  and  dishursed  hy 
virtue  of  this  act,  ending  on  the 
day  of  die  election  or  appointment 
of  surveyor,  shall  be  made  up,  ba- 
lanced, and  laid  before  the  parish, 
ioners  in  vestry  assembled,  who 
may,  if  they  think  fit,  order  an  ab- 
stract thereof  to  be  printed  and 
published;  and  within  one  calen- 


dar month  after  the  election  or  ap- 
pointment of  surveyor  as  herein 
directed  the  said  accounts  shall 
be  signed  by  the  surveyor,  district 
surveyor,  or  assistant  surveyor  for 
the  year  preceding,  and  laid  before 
the  justices  of  the  peace  nt  a  spe*- 
cial  sessions  for  the  highways 
holden  at  the  place  nearest  to  the 
parish  or  district  for  which  such 
surveyor  shall  have  been  appointed, 
and  such  justices  are  hereby  au- 
thorized and  required  to  examine 
him  as  to  the  truth  of  the  said  ac- 
counts, or  of  any  charge  contained 
therein :  Provided  always  that  if 
any  pereon  chai^eable  to  the  rate 
authorized  to  be  made  by  this  act 
has  any  complaint  against  such  ac- 
counts, or  the  application  of  the 
monies  received  by  the  said  sur^ 
veyor,  it  shall  be  lawful  for  any 
such  inhabitant  to  make  his  com- 
plaint thereof  to  such  justices  at 
the  time  of  the  verification  of  such 
accounts  as  aforesaid,  and  the  said 
justices  are  herebj^  required  to  bear 
such  complaint,  and,  if  they  shall 
think  fit,  to  examine  such  surveyor 
upon  oath,  and  to  make  such  order 
thereon  as  to  th^m  shall  seem 
meet :  Provided  nevertheless,  that 
the  several  surveyors  appointed 
under  the  authority  of  the  said  act 
passed  in  the  thirteenth  year  of  the 
reign  of  his  late  majesty  King 
George  the  Third  shall  produce 
such  books  and  statement  and  pass 
their  accounts  before  the  justices 
at  a  special  sessions  for  the  high- 
ways to  be  holden  witfiin  their 
respective  divisions  iu  the  week 
next  after  that  in  which  the  twen- 
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of  complaining  before  the  justices  in  special  session.   That 
section  also  shews  that  grave  inconvenience  might  arise    _.    _ 

r  r     1  ,-  .  ,  ,  i-         .  .   ,  •  The  QUBEM 

irom  nolding  that  an  appeal  lay,  for  the  special  sessions  are  9. 

empowered  to  examine  the  surveyor  on  oath,  the  quarter  Jast^cesof the 
sessions  have  no  such  power,  and  might  therefore  re-  ofYoRssHiBE. 
verse  an  order  of  the  special  sessions,  merely  because  they 
had  no  means  of  getting  the  same  evidence  before  them. 
Grose  J.  (a)  has  given  the  reason  why  the  legislature  has  not 
authorized  an  appeal.  *'  The  clause  which  directs  the 
settling  of  these  accounts  at  the  special  sessions  is  founded 
on  justice  and  wisdom,  and  was  calculated  to  save  an  in- 
finity of  expense  and  trouble  to  the  parishioners." 

Stariie  and  Sir  G.  Lewin  contr^.  The  words  of  the  ap- 
peal clause  are  large  enough  to  give  an  appeal  from  the 
special  sessions,  and  if  it  be  capable  of  that  construction,  it 
ought  to  receive  it,  as  there  are  many  reasons  to  shew  that 
such  must  have  been  the  intention  of  the  legislature. 
Questions  of  difficulty  both  of  fact  and  of  law  may  arise, 
money  may  be  laid  out  on  roads  said  not  to  be  within  the 
boundaries  of  the  parish,  and  on  questions  of  difficulty  in 
law  it  may  be  desirable  to  have  the  judgment  of  a  higher 
tribunal,  for  obtaining  which,  if  no  appeal  lies,  there  is  no 
provision,  for  the  special  sessions  cannot  state  a  case  for 
the  opinion  of  this  Court.  The  statutes  on  which  the 
cases  cited  were  decided  had  provisions  very  different  from 
those  of  the  present  act  The  stat.  13  Oeo.  S,  c.  78,  s.  48, 
directed  the  surveyor  to  lay  his  accounts  before  a  justice, 
and  if  such  justice  thought  fit  he  might  refer  them  to  the 
special  sessions,  so  that  there  was  in  truth  under  that  sta- 
tute an  appeal.  The  steps  under  it  were,  the  initiative  with 
the  single  justice,  appeal  to  the  special  session  ;  the  corre- 

ty-fifih  day  of  March  shall  he  in  ner  as  they  would  have  done  to 

die  year  of  oor  Lord  one  thousand  the  snnreyors  to  have  been  ap- 

eight  hundred  and  thirty-six,  and  pointed  if  this  act  had  not  been 

pay  the  balances  thereof  to  the  passed." 
surveyor  to  be  chosen   in  pursu-  (a)  5  T.  R.  633. 

ance  of  this  act,  in  the  same  man- 

Q2 
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1841.        sponding  steps  under  the  present  act  are,  the  initiative  with 

J^^^^C^^      the  special  sessions,  appeal  to  the  quarter  sessions.    Rex  v. 

I,.  The  Justices  of  Somersetshire  {a)  and  Rex  v.  The  Justices 

wl^^mli^l  e/"/A€  North  Riding {b)  shew  clearly  that  under  the  former 

of  Yorkshire,  statute  the  special  sessions  had  an  appellate  jurisdiction 

only. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  (on  the  last  day  of  Hilary  term) 
delivered  the  judgment  of  the  Court.  The  question  in  this 
case  is,  whether  an  appeal  lies  to  the  Court  of  General  or 
Quarter  Sessions,  under  the  105th  sect,  of  5  &  6  WUL  4, 
c.  50,  against  the  allowance  of  the  accounts  of  the  surveyor 
of  highways  by  the  special  sessions,  under  the  44th  sect,  of 
the  same  act.  It  has  been  already  determined  in  the  case 
of  Rex  V.  The  Justices  of  the  West  Riding  of  Yorkshire,  5 
T.  R.  &29,  and  Rer  v.  Mitchell,  in  the  same  volume,  701, 
(which  is  the  same  case)  that  no  such  appeal  lay  under 
the  provisions  of  13  Geo.  3,  c.  70,  ss.  48  and  80.  Under 
that  act,  the  accounts  were  first  to  be  taken  to  one  justice, 
who  might  either  allow  them  or  refer  them  to  the  special 
sessions ;  whereas  under  the  present  act  they  are  to  be  laid 
before  the  special  sessions  in  the  first  instance;  but  this 
difi^erence  is  of  no  importance,  for  we  find  that  case  de- 
cided, not  upon  the  ground  that  the  special  sessions  was  as 
it  were  a  court  of  appeal,  but  principally  on  the  ground 
that  the  provision  made  for  the  surveyor  handing  over  the 
accounts,  after  they  should  have  been  settled  and  allowed 
by  the  special  sessions,  shewed  that  the  legislature  did  not 
intend  the  general  appeal  clause  to  apply. 

A  similar  provision  is  to  be  found  in  the  42d  section  of 

the  present  act,  and  affords  the  same  reason  against  the 

appeal,  in  addition  to  which  the  44th  section  of  the  pre* 

sent  act  expressly  provides  for  an  appeal  by  any  rate  payer 

to  the  special  sessions,  and  gives  the  justices  their  power 

to  examine  the  surveyor  upon  oath;  but  the  105th  section 

(a)  5  B.  &  C.  816;  5.  C  6  D.  (6)  6  B.  &  C.  151  ,8.0.9  D. 

&  R.  469.  &  R.  204. 
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(the  appeal  clause)  gives  no  such  power.     If  therefore  an         ^^^« 
appeal  lay  from  the  special  to  the  general  or  quarter  ses-    j^^  Queen 

sions,  the  decision  of  the  former  might  be  reversed  by  the  v. 

1  ^-.       .  *.  1  1     •  i.  1  Justices  of  the 

latter,  by  reason  of  ihe  necessary  exclusion  of  that  very  tes-  West  Riding 

timony  which  the  legislature  has  empowered  the  former  to  of  Yoekshire. 

receive, — a  consequence  which  we  cannot  suppose  to  have 

been  contemplated. 

The  circumstance  of  a  notice  to  the  surveyor  being  re« 
quired  by  the  appeal  clause  presents  no  difficulty^  because 
there  are  many  provisions  in  the  act  respecting  things  to  be 
done  by  the  surveyor  and  justices,  as  to  which  an  appeal 
will  lie,  and  to  which  those  words  requiring  notice  to  the 
surveyor  will  apply. 

Adopting  therefore  the  decision  in  7  T.  R.,  and  apply- 
ing the  principle  of  it  to  the  present  case,  we  are  of  opinion 
that  no  appeal  lies ;  and  this  rule  must  be  discharged  with 
costs. 

G.  Rule  discharged. 

A  rule  was  afterwards  obtained,  calling  on  the  justices 
of  the  special  sessions,  who  had  adjudicated  upon  this  case, 
to  shew  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  review  their  decision. 

The  rule  was  obtained  on  the  affidavit  of  Ackroyd,  who 
deposed  that,  at  the  special  sessions  before  mentioned,  the 
deponent,  as  a  person  chargeable  to  the  highway  rates,  ob- 
jected to  various  items  in  the  accounts  for  work  and  mate- 
rials expended  in  repairing  a  road  near  Beldon  Hill,  on  the 
ground  that  the  said  road  was  not  one  of  the  highways  of 
Great  Horton,  and  that  the  inhabitants  of  Great  Horton 
were  not  liable  to  contribute  to  the  repair  of  it :  that  in  an- 
swer to  such  objection,  Bastow  (the  surveyor)  insisted  that 
the  said  repairs  were  done  under  the  authority  of  an  order 
of  justices;  that  deponent  thereupon  proposed  to  shew 
that  the  said  order  was  obtained  by  fraud  and  collusion 
between  the  surveyor  and  another  person :  that  the  said 
justices  decided  to  allow  the  items  so  charged  without  en- 


204  CASES  IN  THE  QUEEN*S  BENCH, 

1841.        teriDg  fuUj  upon  the  case  proposed  to  be  set  up  by  depo- 
,^^^^^!r^      nent,  because  they  were  of  opinion  that  an  appeal  lay  from 
«.  their  decision  to  the  Court  of  Quarter  sessions,     ibat  de- 

W*^"r^^'^*  ponent  duly  entered  an  appeal  at  the  next  quarter  sessions 
of  YoBKsBiRE.  against  the  said  order  for  the  allowance  of  the  said  ac- 
counts, but  the  sessions  decided  that  they  had  no  jurisdic- 
tion to  hear  such  appeal.  Two  of  the  justices  (three  in 
number)  who  allowed  the  accounts,  made  affidavit  ako, 
stating  ''  that  they  decided  to  allow  the  items  so  charged 
by  Bastow,  and  objected  to  by  Ackroyd,  without  entering 
as  fully  as  they  otherwise  would  have  done  upon  the  case 
proposed  to  be  set  up  by  the  said  Ackroyd,  because  depo- 
nents considered  that  an  appeal  lay  from  their  decision  to 
the  Court  of  Quarter  Sessions,  before  which  court  they  were 
desirous  that  the  case  should  be  heard  and  decided,  several 
questions  of  law  being  raised  by  the  parties,  which  the  de- 
ponents considered  the  Court  of  Quarter  Sessions  a  fitter 
tribunal  to  decide  than  themselves,  and  likewise  because 
they  entertained  doubts  whether  it  was  competent  to  them 
to  receive  evidence  tending  to  nullify  and  invalidate  the 
order  so  obtained.  That  for  the  reasons  above  stated  they 
made  the  order  for  the  allowance  of  the  items  in  the  ac- 
counts so  objected  to,  but  which,  had  they  been  aware  that 
no  appeal  lay,  they  would  not  have  done  without  a  full 
investigation  of  the  facts  proposed  to  be  brought  forwards 
by  the  respective  parties/' 
The  Court  called  upon 

Siarkie  and  Sir  G.  Leivin  to  support  the  rule  (a).  By 
Stat.  5  &  6  Will.  4,  c.  50,  s.  44,  it  is  provided  that  if  any 
person  chargeable  to  the  rate  authorized  to  be  made  by  this 
act  has  any  complaint  against  such  accounts,  8lc.  it  shall 
be  lawful  for  any  such  inhabitant  to  make  his  complaint 
thereof  to  such  justices  at  the  time  of  the  verification  of 
such  accounts,  and  the  said  justices  are  hereby  required  to 

(a)  This  rule  was  argued  during  Denman  C.  J.,  PaUcton  and  Wil" 
the  term,   May  6,   before  Lord      liams  Js. 


AFTER  EASTER  TERM,  IV  VICT.  205 

hear  such  complaiut,  and,  if  they  shall  thiDk  fit,  to  examine         ^^1- 
such  surveyor  on  oath,  and  to  make  such  order  thereon  as    fj^^  Queen 

to  them  shall  seem  meet."    The  obligation  to  hear  the  v* 

-  .  .    .  .  T      1  .1     •       •        Justices  of  the 

complamant  is  imperative.    In  the  present  case  the  justices  West  Ridinq 

refused  a  hearing  from  an  error  of  judgmentj  \i'hich  they  of  Yorkshire. 

are  desirous  to  correct.    The  prosecutor,  therefore,  is  enti- 

tied  to  this  writ  as  a  matter  of  right. 

Baines  and  Pashley  contrsl.  It  does  not  appear  on  the 
affidavits  that  the  justices  refused  to  hear  the  complaint : 
they  heard  it  in  part,  and  then,  conceiving  that  they  were 
incompetent  to  deal  with  the  case,  they  allowed  the  accounts 
on  the  ground  that  there  was  an  appeal.  The  prosecutor 
did  not  object  to  that  course,  and  is  now  precluded.  This 
Court  has  frequently  declined  to  reverse  the  decisions  of 
quarter  sessions,  however  erroneous,  unless  a  case  was 
stated;  Rex  v.  The  Justices  of  Caernarvon  (a).  Rex  v. 
James  {b).  Rex  v.  The  Justices  of  Faringdon  without  (c); 
more  especially  if  the  mistake,  as  in  this  case,  was  one  of 
law;  In  the  matter  of  Pratt  {d).  In  Rex  v.  The  Inhabitants 
of  Frieston(fi)  the  sessions  rejected  evidence,  and  dismissed 
the  appeal  against  an  order  of  removal:  the  appellants 
were  not  heard.  Lord  Denman  C.  J.  said,  "  It  is  said  the 
justices  were  mistaken  in  their  decision ;  but,  if  they  were, 
they  are  the  judges  of  the  law;  and  we  cannot  grant  a  new 
trial."  And  per  Taunton  J.,  "  The  sessions  have  refused 
to  admit  a  piece  of  evidence,  erroneously  as  it  is  said ;  but 
at  all  events  they  have  heard  the  appeal,  and  they  have  not 
sent  up  a  case."  So  here  the  justices  heard  the  case  and 
made  an  order,  though  they  declined  to  go  fully  into  the 
items  objected  to.  Secondly,  the  prosecutor  came  too 
late;  he  should  have  moved  for  this  writ  in  the  next  term. 
[Lord  Denman  C.  J.  We  feel  inclined  to  make  the  rule 

(a)  4  B.  &  Aid.  86.  (d)  7  A.  &  E.  27  a;  S.C.  %  N. 

(6)  %  Maa.  &  S.  331.  &  P.  102. 

(c)  4  D.  &  R.  735.  (c)  5  B.  &  Ad.  597. 
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1841.        absolute  if  we  have  the  power;  but  that  appears  to  be  very 

V.  Cur.  adv.  vuli. 

Jofltices  of  the 
West  Ridivo 
of  YouuBiSE.      Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 

Court. — We  think  we  have  no  power  to  issue  this  manda- 
mus to  two  justices  to  hear  and  decide  on  the  allowance  of 
accounts,  they  having  already  done  so,  though  under  a  mis« 
taken  notion  that  an  appeal  lay  to  the  sessions,  and  though 
they  are  now  anxious  to  enter  upon  the  merits  of  the  case. 
To  unravel  the  grounds  and  motives  which  may  have  led 
to  the  determination  of  a  question  once  settled  by  the  ju- 
risdiction to  which  the  law  has  referred  it,  would  be  ex- 
tremely dangerous ;  but  many  authorities  prove  that  it  is 
beyond  our  own  competency,  and  there  is  none  to  the 
opposite  effect. 

Rule  discharged. 


END  OF  EASTER  TEBM. 


TRINITY  TERM, 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA,  1841. 

The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Williams  J. 

Patteson  J.  Coleridge  J. 


In  the  Bail  Court, 

WiGHTMAN  J. 


Brunton  and  others  v.  Hall.  Tuesday, 

May  25th. 

VyASE  for  the  disturbance  of  a  right  of  way.    The  de-  A  reservation 

claratioQ  stated  the  possession  by  the  plaintiffs  of  "  a  cer-  ^1^1  ofway on 

tain  messuage  or  tenement,  situate  Sic.,  and  also  of  a  certain  foot,  and  for 

stable,  with  a  loft  above  the  same,  and  a  certain  messuage  ^^^^  '^^^   ' 

or  slaughter-house,  respectively  situate  and  being  m  a  cer-  sheep,  does 

not  flfivo  anv 
tain  yard  called  8ic.,'' ''  and  by  reason  thereof"  the  plaintiffs  right  of  way  to 

had  "  a  certain  way  from  and  out  of,  &c.  for  themselves  and  ^®*^  manure. 

their  servants,  on  foot,  to  go,  return,  pass  and  repass,  and 

also  to  lead  and  carry  away  out  of  the  said  yard  all  the 

manure  which  was  or  might  be  made  on  the  premises  above 

mentioned,  every  year,  at  all  times  of  the  year,  at  their  free 

will  and  pleasure."     The  declaration  then  alleged  that  the 

defendant  hindered  the  plaintiffs  and  their  servants  from 

passing  and  repassing  on  foot,  and  from  carrying  and  leading 

away  any  part  of  the  manure.    The  pleas  were,  1st,  not 

guilty;  2d,  a  traverse  of  the  right  of  way  claimed;  and  3d, 

leave  and  license. 

At  the  trial  before  Coltman  J.,  at  the  summer  assizes  for 

the  county  of  Northumberland,  it  appeared  in  evidence  that 

the  plaintiff  and  defendant  occupied  adjoining  houses,  at  the 

back  of  which  was  a  yard  common  to  both.     The  plaintiff 
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1841.  claimed  a  right  of  way  through  the  house  of  the  defendant. 
Both  houses,  with  the  land,  were  the  property  of  one  Robert 
Smith,  under  whom,  or  his  mortgagee,  both  parties  derived 
thetr  respective  rights.  By  a  demise,  bearing  date  the  lOth 
April,  18dO|  of  the  house  which  the  defendant  occupied, 
Robert  Smith  and  his  mortgagees  demised  it  for  twenty-one 
years,  **  subject  to  the  free  right  of  way,  on  foot  and  for 
horses,  oxen,  cattle  and  sheep,  which  the  said  Robert  Smith 
(and  his  mortgagees  and  cestui  que  trust)  did  thereby  reserve 
to  themselves,  and  to  the  tenants  and  occupiers  for  the  time 
being,  of  the  other  parts  of  the  tenements  comprised  in  the 
aforesaid  indentures  of  lease  and  release,  from  time  to  time 
and  at  all  times  during  the  continuance  of  the  term  thereby 
granted,  along  and  through  the  common  passage  leading 
from  Aldgate  Street  aforesaid  to  premises  situate  behind 
and  adjoining  the  said  thereby  demised  premises/'  On  the 
27th  April,  Smith  demised  to  one  of  the  plaintiffs,  the  alleged 
dominant  tenant^  "  with  all  ways,  paths,  passages,  water- 
courses, profits^  commodities,  advantages,  emoluments  and 
appurtenances  whatsoever,  to  the  said  demised  hereditaments 
and  premises  belonging,  or  in  anywise  appertaining,  or  hence- 
forth held,  used  or  enjoyed  therewith." 

The  proof  in  respect  of  the  issue  joined  upon  the  plea  of 
not  guilty  was,  that  a  servant  of  the  plaintiff  was  removing 
manure  in  a  wheelbarrow,  when  tbe  latter  obstructed  him 
aod^refused  to  let  him  pass  with  tbe  vilieel barrow.  It  was 
objected^  on  tbe  part  of  the  defendant,  that  there  having 
been  a.  unity  of  seisin  and  possession  before  tbe  10th  April, 
1830,  all  previous  ways  were  extinguished,  and,  with  respect 
to  new  rights,  that  the  plaintiffs  coold  have  at  all  events  no 
greater  right  under  the  demise  from  Smith  than  tht  litter  had 
himself,  which  mnst  be  determined  by  the  words  of  the  reser- 
vation in  the  lease,  to  which  he  was  a  party,  of  the  servient 
tenement,  and  that  under  that  reservation  the  right  of  way  of 
Smith,  and  those  who  daimed  under  him,  would  not  be  so 
extensive  as  that  which  was  claimed  in  the  declaration,  inas- 
mucfa  ae  that  claimed  a  right  to  lead  manure,  as  to  which 
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the  reservation  was  silent.    The  learned  judge  overruled  the        1841. 
objection,  and  the  plaintiff  had  a  verdict. 

In  Michaelmas  term  following,  Jlesauder  obtained  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial^  on  the 
ground  of  misdirection,  against  which, 

Cresswell  and  Otter  now  shewed  cause.  It  must  be  con- 
ceded that  the  rights  of  the  plaintiff  are  conterminate  with 
the  reservation  in  the  defendant's  lease,  but  that  reservation 
receiving  a  liberal  interpretation,  is  sufficient  to  support  the 
right  claimed  by  the  plaintiff,  or  at  all  events  if  it  does  not 
support  the  right  to  the  full  extent  claimed  in  the  declaration, 
it  does  so  partially,  and  the  plaintiff  is  entitled  to  retain  his 
verdict  iu  sespect  of  so  much  of  his  clfliai  as  is  su|>ported 
by  the  reservation,  on  the  principle  of  the  decision  in  Rick" 
etts  V.  Salwey  {a),  where,  in  an  action  on  the  case  for  dis- 
turbance of  a  right  of  con^moq.  of  pasture,  the  liglit  waa 
claimed  by  reason  of  the  possession  of  a  messuage  and'  land, 
and  it  appeared  he  was  possessed  of  land  only,  and  entitled 
to  a  right  of  common  in  respect  of  it^  it  was  held  that  the 
allegation  of  the  right  was  divisible,  and  the  plaintiff  entitled 
to  recover  damages  in  respect  of  the  right  which  he  proved. 
If  the  word  "  lead "  be  rejected,  the  right  claimed  was 
proved.  [Lord  Denman  C.  J.  The  plaintiff  wants  that  part 
of  his  declaration  to  maintain  his  action,  that  right  was  the 
only  one  disturbed,  and  without  that  part  of  the  claim  in 
the  declaration  the  defendant  would  have  succeeded  on  the 
plea  of  not  guilty.] 

Knowles,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Per  Curiam  (6). — The  principle,  which  determines  when 
an  allegation  of  a  right  is  divisible,  has  recently  been  much 

(a)  9  B.  &  Aid.  360.  (6)  Lord  Denman  0.  J.»  Patie- 

iQH,  WilUaminnd  Cderidge  Js. 
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considered  in  this  Court,  in  a  case  relating  to  the  corpora* 
tion  of  Stamford  (a).  To  support  the  verdict  in  this  case, 
the  plaintiff  contends  for  the  divisibility  of  the  right  itself, 
and  if  that  can  be  done  he  ought  to  have  taken  a  restricted 
verdict  at  the  trial,  but  a  general  verdict  has  been  found, 
which  cannot  be  supported.  There  can  be  no  doubt  of  the 
meaning  of  the  word  ''  lead/'  that  it  means  carrying  in  some 
species  of  vehicle;  the  plaintiff  has  no  such  right,  and  no 
other  right  has  been  disturbed. 

Rule  absolute. 


(fl)  Semble  Beardsmorth  v.  Tor- 
kington,  argued  in  T.  T.,  and  in 
which  the  jadgment  was  delivered 
on  the  second  day  of  this  term. 
Vide  pott. 

It  was  contended  also,  on  be- 
half of  the  plaintifl^  that  "  to  lead 
manure''  might  mean  nothing  more 
than  to  carry  manure,  and  that  if 
he  had  a  right  of  way  he  might,  in 
the  exercise  of  it,  carry  burdens. 
The  authorities  however  seem  to 
be  much  against  the  proposition, 
that  a  right  of  passage  would  in 
general  give  a  right  to  transport 
burdens  in  the  several  modes  in 
which  the  right  of  way  might  be 
exercised.  &ee  Ballard  SLudDtftorif 
1  Taunt.  379;  Higham  v.  Rabeti, 
7  Scott,  827;  and  particularly 
Cowling  V.  Higginum,  4  M.  &  W. 
245.  These  cases  seem  distinctly 
to  shew  that  there  is  no  positive 
division  of  rights  of  way  into  dis- 
tinct classes.  Where  the  extent 
of  the  right  is  to  be  inferred  from 
user,  it  is  for  the  jury  to  say,  under 
all  the  circumstances  attendant 
upon  the  user,  what  is  the  right ; 
and  where  the  right  is  conferred 
by  deed,  the  deed  itself  must  be 
looked  to  for  the  same  purpose. 


Indeed  in  the  civil  law,  from  which 
the  early  writers  hav«  adopted  their 
technical  terms,  it  would  appear 
there  was  no  rigorous  classification 
of  rights  of  way,  unless  the  very 
terms  "  iter,  actus  or  via,"  to  which 
a  particular  meaning  was  attached, 
were  adopted.  The  qualifications 
of  ways  seem  to  have  been  as 
numerous  as  in  the  English  law, 
ex.gr.  what  kind  of  vehicle  should 
be  used  or  prohibited;  that  the 
way  should  only  be  used  with  a 
horse,  or  that  a  fixed  weight  or  a 
particular  commodity  only  should 
be  conveyed,  &c.  So  also  it  might 
be  granted  to  be  enjoyed  only  at 
certain  days  or  hours.  Modam 
adjici  servitutibus  posse  constat: 
veluti  quo  genere  vehiculi  agatur, 
vel  non  agatur  veluti  ut  equo  don- 
taxat,  vel  ut  certum  pondus  veha- 
tur,  vel  grex  ille  trensducatur,  aut 
carbo  portetur. — L.  4,  §  1 .  De  Serv. 
Usus  servitutum  temporibus  seceroi 
potest :  forte,  ut  quis  post  horem 
tertiam  usque  in  horem  decimam 
eo  jure  utatur,  vel  ut  alterois  die- 
bus  ntatur. — L.  5,  §  1 . 

As  to  the  right  of  conveying  bur- 
dens as  attendant  upon  a  right  of 
way,  it  is  true  tliat,  according  to 
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the  civil  law,  a  man  having  the 
right  termed  "  iter,"  which  was  a 
right  to  pass  on  horseback  as  well 
as  on  foot,  might  be  carried  in  a 
litter,  but  he  could  not  drive  a 
beast  of  harden  along  it.  So  the 
right  termed  «*  actus/'  which  was 
a  right  of  passage  for  beasts  of  bur- 
den and  carriages,  gave  no  right  to 
pass  with  waggons.  "  Qui  sella 
aut  lectica  vehitur  ire  non  agere 
dicitur.  Jumentum  vero  ducera 
non  potest,  qui  iter  tantum  habet 
Qui  actum  habet,  et  plaustrum 
daoere,  et  jumentum  agere  potest. 
Sed  trahendi  lapidem  aut  tignum, 
nentri  eorum  est." — L.  vii.  ff.de 
Serv.  Praed.  Rust.  Pothkr,  in  a 
note  on  the  term  **  plaustrum," 
says,  "  Id  est  currum ;  non  verum 
plaustrum  trahendis  oneribus  ap« 
tum." 

It  is  obvious,  that  to  hold  a  right 
of  waj  per  se  gave  a  right  to  carry 
burdens  would  impose  a  much 
more  onerous  obligation  on  the 
servient  owner,  for  if  he  wished  to 
build  or  plant  trees  on  his  tenement, 
he  roust  leave  a  higher  space  than 

G. 


he  would  otherwise  be  obliged  to  do. 
For  this  reason  it  was,  in  the  civil 
law,  that  the  opinion  was  generally 
entertained  that  neither  the  iter 
nor  actui  gave  the  right  to  pass  car- 
rying a  pole  erect  **  Quidam  nee 
hastam  rectam  ei  ferre  licere ;  quia 
neque  enndi,  neque  agendi  gratia 
id  faceret,  et  possuut  fructus  eo 
modo  ladi." — L.  7,  de  Serv,  Prsd. 
Rust.  Pothier't  note  on  this  pas- 
sage is  as  follows  "  Quidam  jus 
recta  hastse  ferends  quod  in  servi- 
tute  vias  contineri  dicitur,  in  ser- 
vitute  actus  non  item,  ita  intelli- 
gunt;  ut  in  servitute  viae  non  solum 
duntaxat  ad  certam  latitudinem, 
sed  etiam  coelum  serviat  intra  eum 
altitudinum  qua  hasta  ferenda 
par  sit;  adeo  ut  is  cui  serritus 
debetur,  possit  plaustrorum  suorum 
onus  usque  ad  banc  altitudinem 
exagerare;  ille  vero  qui  euro  servi- 
tutem  debet,  non  possit  in  loco  per 
quern  via  debetur,  infra  banc  alti- 
tudinem quidquam  habere;  puta 
deambulationes  arboiibns  opacas, 
qua  servituti  nocerent.  Ita  Mara- 
nus  ad  h.  til." 


1841. 


The  Queen  t?.  Polwart. 

rvULE  to  shew  cause  why  an  inquisition,  taken  on  the 
body  of  William  Henrjf  Sheen,  should  not  be  quashed. 
The  inquisition  found  ''  that  Joseph  Polwari,  late  of  8lc., 
mariner,  on  the  13th  day  of  February,  in  the  year  aforesaid, 
with  force  and  arms,  at  the  parish  &c.,  in  and  upon  the  said 
William  Henry  Sheen,  in  the  peace  of  God  and  our  said 
Lady  the  Queen,  at  the  parish  &c.  then  being,  feloniously 
did  make  an  assault,  and  that  the  said  Joseph  Polwart,  at 


Monday, 
May  24/A. 

A  deodand 
cannot  be  im- 
posed by  a 
coroner  s  jury 
upon  the  m- 
struroent  of 
death,  where 
they  find  the 
homicide  to 
have  been 
felonious* 


The  Queen 
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1841.  the  parish  &c.,  then  being  master  and  commander  of  a  cer- 
tain steam-boat  called  the  Manchester  of  Berwick,  of  the 
value  of  eight  hundred  pounds,  at  &c.,  then  navigating  upon 
PoLWART.  ^  certain  navigable  river  called  the  Thames,  and  the  said 
William  Henry  Sheen,  of  &c.,  being  then  on  board  a  certain 
vessel  called  the  Tyrian,  he  the  said  Joseph  Polwart,  at  Scc.^ 
feloniously  did  then  navigate,  propel  and  force  the  said 
steam-boat,  called  the  Manchester  of  Berwick,  in,  upon  and 
through  the  waters  of  the  said  river,  against  and  over  the 
said  vessel  called  the  Tyrian,  whereby  the  said  vessel  called 
the  Tyrian,  at  &c.,  then  was  sunk  in  the  Waters  of  the  said 
river,  and  by  means  whereof  the  said  William  Etenry  Sheen 
was,  at  the  parish  of  &c.,  then  feloniously  forced  into  the 
said  river  and  into  the  waters  thereof,  and  in  and  by  the  said 
waters  was,  at  8cc.,  then  sufibcated  and  drowned,  of  which 
said  suffocation  and  drowning  the  said  William  Henry  Sheen, 
at  &c.,  then  instantly  died.  And  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  the  said  Joseph  Pol^ 
wart,  him  the  said  William  Henry  Sheen,  in  manner  and  by 
the  means  aforesaid,  feloniously  did  kill  and  slay,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 
The  inquisition  then  proceeded  in  the  usual  form  to  find 
that  the  Manchester  was  moving  to  the  death,  and  that  it 
was  of  the  value  of  800/. 

The  principal  objection  taken  to  the  inquisition,  and  the 
one  on  which  the  Court  founded  its  judgment,  was,  that  it 
found  a  felonious  killing,  and  at  the  same  time  imposed  a 
deodand  on  the  thing  moving  to  the  death;  other  objections 
were  taken  to  the  terms  of  the  finding  of  the  manshnghter. 

The  Attorney^General,  in  appearing  to  shew  cause  (a) 
against  the  rule,  took  a  preliminary  objection,  that  the  inqui- 
sition was  not  a  nullity,  and  therefore  ought  not  to  be 
quashed ;  that  if  the  inquisition  were  good  as  to  the  first  part 
charging  the  death  to  have  been  manslaughter,  and  bad  only 

(a)  H.  T.  Wednesday,  January  27. 
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as  to  the  finding  of  the  deodand,  the  imposition  of  tlie        1841. 

deodaud  could  not  be  enforced  by  levy;  and,  if  that  was    /^^-"^ 

The  QuKBH 
attempted,  relief  might  be  had  in  the  Court  of  Exchequer.  r. 

He  cited  a  case  of  The  Queen  v.   The  Grand  Junction     Polwart. 

BaUway  Company  {a). 

Lord  DsNMAN  C.  J. — It  cannot  be  said  that  this  is  an 
improper  application.  The  Court  in  the  exercise  of  its  dis« 
cretion  may  refuse  to  interfere,  where  it  is  doubtful  whether 
upon  the  finding  a  deodand  can  be  levied,  and  no  attempt 
has  been  made  to  enforce  the  imposition  of  il,  or  appears 
to  be  intended.  The  case  cited  is  quite  consistent  with 
£x  parte  Carruthers  (6),  where  that  part  of  an  inquisition 
which  found  the  deodand  was  quashed,  and  the  rest  was 
allowed  to  stand.  It  is  said  by  Sir  Michael  Foster  (c)  that 
this  Court ''  hath  frequently  interposed  its  authority  as  sove- 
reign coroner  in  this  case,  and  also  in  the  case  of  suicide, 
in  favour  of  the  subject,  and  to  save  the  forfeiture,  but  will 
not  do  it  in  either  case  to  his  prejudice." 

Sir  W.  W.  FoJlett  in  support  of  the  rule.  The  principal 
question  is,  whether  a  practice,  which  has  grown  up  during 
the  last  few  years,  of  finding  a  felonious  offence,  and  also 
fixing  a  deodand  upon  the  inanimate  things  or  animate  beast, 
HAOving  to  or  causing  the  death,  can  be  supported.  No  pre- 
cedent  can  be  discovered  in  the  books  of  such  a  finding.  It 
is  important  to  observe  that  thi$  inquisition  does  not  find  that 
the  person  charged  with  manslaughter  used  a  weapon  of  a 
certain  value,  so  that  the  forfeiture  of  it  might  be  claimed  by 
the  crown  on  that  grouiid,  but  it  finds  merely  tbait  the  ship 
was  moving  to  the  death.  Deodands  bad  their  origin  in  the 
superstition  of  our  ancestors.  In  cases  of  accidental  death, 
they  considered  the  things  immediately  causing  it  accursed, 
and  they  were  forfeited,  "  to  be  applied  to  pious  purposes, 

(a)  This  case  is  reported  in  3  (6)  2  M.  &  R.  397. 

P.  &  D.  57.  (c)  C.  C.  Homicide,  p.  266. 
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for  the  soul  of  the  deceased  (a)."  The  definitions  of  a  deo- 
dand  in  the  ancient  text  writers  shew  clearly  that  it  could 
be  found  only  where  the  cause  of  death  was  accidental, 
and  where  no  blame  was  imputable  to  any  person.  In  the 
3d  Institute,  57,  a  deodand  is  said  to  be,  '*  when  any  move- 
able thing  inanimate,  or  beast  animate,  do  move  to  or  cause 
the  untimely  death  of  any  reasonable  creature,  by  mischance, 
without  the  will,  offence,  or  fault  of  himself  or  of  any  per- 
son/' Sir  M.  Foster  says,  *'  Accidental  death,  which  hap- 
peneth  without  the  intervention  of  human  means,  induceth 
a  forfeiture,  which  the  ignorance  and  superstition  of  ancient 
times  called  a  deodand/*  Foxley*s  case  (6),  Staundford  (c). 
Doctor  and  Student,  259,  Com.  Dig.  tit.  Waif  (E  1),  East, 
P.  C.  386,  treat  of  deodands  as  occurring  only  in  cases 
of  death  by  mischance.  The  stat.  4  Edw.  1,  s.  2,  De  Officio 
Coronatoris,  distinguishes  the  cases  of  death  by  felony  and 
by  accident,  directing  the  coroner,  in  the  former  case,  to  find 
the  value  of  all  the  goods  of  the  person  charged;  in  the 
latter,  only  of  the  thing  causing  the  death.  According  to 
the  law  of  deodand,  the  Tyriau  was  as  much  forfeited  as  the 
Manchester;  and  indeed  it  does  not  distinctly  appear  that 
the  Manchester  was  the  cause  of  the  death  at  all. 


The  Attorney-General  conitki  It  is  no  objection  to 
this  inquisition,  that  it  imposes  a  deodand  on  the  occasion 
of  a  felonious  killing.  There  may  be  deodands  of  differ- 
ent kinds,  one  vthere  the  death  is  per  infortunium,  the  other 
where  it  is  occasioned  by  violence,  and,  referring  to  the 
superstitious  origin  of  deodands,  there  is  surely  at  least 
as  much  reason  to  say  that  the  immediate  instrument  of 
death  would  be  looked  upon  as  an  accursed  thing  in  the 
latter  case  as  in  the  former.    The  authority  of  Blackstone 


(a)  Foster's  C.  C.  Homicide, 
965;  Lord  Coke,  S  Inst.  57,  says, 
'*  being  pretium  sanguinis  the  price 
nf  blood,  they  are  forfeited  to  God, 
that  is,  to  the  king,  God's  lieute- 


nant on  earth,  to  be  distributed  in 
works  of  charity,  for  the  appeasing 
of  God's  wrath." 

(b)  5  Co.  160. 

(c)  P.  C.  SO. 


POLWART. 
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fully  bears  out  this  argument  (a).     Speaking  of  deodands,         1841. 

he  says,  "  It  matters  not  whether  the  owner  were  concerned    ^^T^*^ 

The  Queen 
in  the  killing  or  not ;  for  if  a  man  kills  another  with  my  v. 

sword,  the  sword  is  forfeited  as  an  accursed  thing.  And 
therefore  in  all  indictments  for  homicide,  the  instrument  of 
death  and  the  value  are  presented  and  found  by  the  grand 
jury  (as  that  the  stroke  was  given  by  a  certain  penknife, 
value  six-pence),  that  the  king  or  his  grantee  may  claim  the 
deodand;  for  it  is  no  deodand  unless  it  is  presented  as  such 
by  a  jury  of  twelve  men."  Other  text  writers  take  the  same 
view,  thus  in  Jervis  on  the  law  of  coroners,  it  is  said, 
«  Deodands  are  due  not  only  in  cases  of  homicide  by  casual 
death,  but  in  all  other  homicides."  In  the  Case  of  the  Lord 
of  the  Manor  of  Hampslead  (6),  where  a  deodand  was  im- 
posed, it  would  appear  there  was  negligence,  for  the  death 
there  was  occasioned  by  driving  a  cart  upon  a  high  bank,  in 
the  endeavour  to  pass  a  waggon,  and  it  was  held  that  not 
only  the  waggon  but  the  cart  were  deodands.  On  a  con- 
viction for  felony,  all  the  felon's  moveable  property  passed 
to  the  crown,  and,  in  cases  of  conviction  for  felonious  homi- 
cide, the  instrument  of  death  was  also  forfeited,  even  if  it 
were  the  property  of  another.  This  vessel,  the  Manchester, 
was  therefore  forfeited  to  the  crown,  by  the  finding  that  it 
was  the  instrument  of  the  felonious  killing,  and  the  latter 
part  of  the  inquisition^  the  finding  that  it  moved  to  the  death, 
may,  if  necessary,  be  rejected  as  surplusage. 

Sir  W.  W.  Folleti.  There  is  no  authority  for  saying  that 
on  a  felonious  homicide  the  instrument  of  death  was  for- 
feited if  the  property  of  another.  If  the  original  authorities, 
on  which  that  proposition  must  depend,  be  referred  to,  it 
will  be  found  that  they  are  confined  to  cases  of  death  by 
mischance,  which  subject  alone  is  treated  of  where  the 
passage  occurs,  treating  as  a  deodand  the  sword  of  a  third 
person,  when  the  immediate  cause  of  death.  Whether  the 
instrument  of  a  felonious  homicide  is  to  be  forfeited  or  not, 
(a)  1  Bl.  Com.  301.  (&)  1  Salk.  S30. 
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must  depend  upon  the  ultioiate  verdict  of  the  jury  on  the 
trial  of  the  offender,  but  a  deodand,  properly  so  called,  may 
be  levied  at  once. 
^oLWAKT.  Cur.  ado.  vuli. 

*  Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  motion  to  quash  an  inquisition,  taken 
before  the  coroner  of  Essex,  on  the  body  of  Robert  Meuon, 
by  which  a  verdict  of  manslaughter  is  found  against  Joseph 
Polioartf  in  navigating  a  steam-boat,  and  a  deodand  of  800/. 
is  laid  upon  the  steam  boat. 

Some  objections  were  taken  to  the  language  and  form  of 
the  inquisition,  but  the  principal  point  was,  whether  a  coro- 
ner's jury  can  lay  a  deodand  in  any  case  where  they  find  a 
verdict  of  murder  or  manslaughter. 

We  are  of  opinion  that  they  cannot,  and  that  the  latter 
part  of  the  inquisition,  which  relates  to  the  deodand,  must 
be  quashed,  as  was  done  by  this  Court  in  the  case  of  Ex 
parte  Carruihersiti). 

All  the  authorities  in  our  law  books,  treat  deodands  as 
being  due  where  the  death  is  by  misadventure,  and  no  one 
instance  has  been  adduced  or  can  be  found  where  a  deodand 
has  been  laid  where  a  verdict  of  murder  or  manslaughter  has 
been  found. 

Whatever  may  have  been  the  origin  of  deodands,  we  can 
find  no  reason  for  believing  that  they  were  regarded  in  the 
light  of  fines  imposed  on  a  person  guilty  of.  some  miscon- 
duct, which  brought  about  the  fatal  event;  and  indeed  the 
principles  on  which  they  were  established  are  so  entirely 
matter  of  conjecture,  that  we  do  not  feel  called  upon  or 
justified  at  the  present  day  to  extend  their  application,  but 
rather  to  limit  them  strictly  to  the  cases  in  which  we  find 
them  established  by  practice  and  recognized  by  the  law. 

Lord  Coke^  in  the  3d  Institute,  chap.  9^  bas  these  words, 
''  Deodands  are  when  any  moveable  thing  inanimate,  or 
beast  animate,  doe  move  to  or  cause  the  untimely  death  of 

(a)  9  Man.  &  Rji.  397. 
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any  reasonabU  creature  by  mischance,  in  any  county  of  the        1641. 

realm  (and  not  upon  the  sea  or  upon  any  salt  water),  with'     ''"^^"^^ 

BsL        u     jr  r    u    rL'       ir  «  The  Qoebf 

oul  ike  will,  offence f  orfauU  qf/ufMeffor  any  person.  ^, 

The  aUtute  De  Officio  Coronatoria,  4  Edw.  1 « at.  2,  apeaka     FoI'Wart. 

of  deodanda,  in  the  latter  part«  unconnected  with  the  offence 

of  murder,  or  any  other  offence. 

Lord  Hak,  in  his  Pleas  of  the  Crown^  chap.  32,  treats  of 

deodandai  and  all  th«  caaea  which  be  diacuaaea  are  of  death 

by  misadventure.     He  aaya  that  the  inquiaition  ought  to 

inquire  of  the  goods  that  occasioned  the  death,  and  the  value 

of  them,  and  the  villata  when  the  mischance  happened  shall 

be  chained  with  process  for  them.     He  adds^  **  And  this  is 

the  reason  that,  in  every  indictment  of  murder,  manslaughter, 

See.  the  indictment  finding  that  he  was  killed  with  a  sword, 

staff,  &c.  ought  also  to  find  the  price,  because  the  king  is 

entitled  to  that  instrument." 

No  doubt  that  is  80>  and  whether  the  king  be  entitled  to 
the  instrument  will  depend,  in  such  case,  upon  the  finding 
of  the  jury,  by  whom  the  party  is  tried  on  such  indictment, 
and  therefore  the  coroner's  jury  might  well  have  found  that 
Joseph  Polwart  navigated  a  steam-boat  o/*/Ae  value  qfSOOl., 
and  in  such  a  manner  as  to  be  guilty  of  manslaughter,  and 
the  forfeiture  would  depend  upon  the  subsequent  trial.  But 
here  they  have  found  that  the  steam-boat  was  moving  to  the 
death  of  12.  Mason,  as  a  distinct  and  substantive  finding, 
creating  a  forfeiture  at  once,  which  is  only  proper  to  be  done 
where  the  inquisition  is  final,  as  in  cases  of  misadventure, 
and  no  ulterior  steps  are  to  be  taken. 

Lord  Hale  goes  on  in  his  next  chapters  to  treat  of  murder 
and  manslaughter,  but  in  no  passage  mentions  deodands  in 
connection  with  those  offences. 

In  Fkia,  book  1,  ch.25,  deodands  are  treated  in  the  same 
manner  in  connection  with  death  by  misadventure. 

So  in  Bac.  Abr.  tit.  Deodands;  in  Foster^s  Crown  Law, 

tit.  Deodand,  p.  £65;  in  EasCs  Pleas  of  the  Crown,  386; 

in  1  Hawkins*s  Pleas  of  the  Crown  book,  1,  ch.  8(a);  in 

{a)  Carwood's  ed. 

b2 
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1841.         Siaundford,  P.C.  p.  20;  in  5  Rep.  1 10^  Foxley's  case,  the 
,^^'^^^r^      same  sort  of  laneuase  is  used. 

•c.  We  have  therefore  no  difficulty  in  sajing  that  this  finding 

PoLWABT.  Qf  jj  deodand,  in  a  case  of  manslaughter,  now  for  the  first 
time  introduced^  is  bad,  and  that  the  inquisition,  so  far  as 
regards  that  finding,  must  be  quashed. 

Rule  absolute  to  quash  that  part  of  the  inquisition 
which  found  a  deodand. 


Wednetday,  DoE  d.  RoBINSON  V.  DoBBLL. 

May  S6M. 

A  house  and  EjECTMENT.  At  the  trial  before  Coleridge  J.  at  the 
by^a  written      sittings  in  Middlesex  after  last  term,  it  appeared  that  the 

demise  were  defendant  had  become  tenant  to  the  lessor  of  the  plaintiff  of 
demised  "for  .  ,.•.-•• 

one  year  and     the  premises  sought  to  be  recovered,  by  a  demise  m  writing, 

cl*rt^n"from  ^^*""g  ^^^^  ^'^®  ^^^**  ^^  August,  1838,  by  which  the  lessor 
the  date,"  at  a  of  the  plaintiff  agreed  to  let,  and  the  defendant  to  take,  a 
"^pa/aWe  at     ^^^^^  ^"^  appurtenances  "  for  one  year  and  six  months  cer- 

the  usual  pe-  tain  from  the  date  thereof,  at  the  yearly  rent  of  26/.,"  payable 
nod8,"witha  ,  ,  ,  .    ,       .     /•  .    -  • 

proviso  **  that    ^^  ^he  usual  quarterly  periods,  the  first  payment  bemg  to  be 

three  calendar  ,,,3^5  Qn  ^1,^  29th  September  then  next.     It  was  further 

months  notice  "^ 

should  begiven  agreed,  '^  that  three  calendar  months'  notice  should  be  given 

previouYto  the  ^"  either  side  previous  to  the  determination  of  the  said 
determination  tenancy :"  the  landlord  also  agreed  to  allow  to  the  tenant 
tenancy.''  ^'^®  ^""^  ^^  ^'*  ^^*  ^"^  ^^  ^^^  ^^^^  quarter's  rent.  The 
The  holdmg  defendant  entered  upon  the  possession  of  the  premises,  and 
navmg  conti-  'i-i  -i.  ... 

noed  beyond     continued  m  the  occupation  of  them  after  the  expiration  of 

year  a'!Jd*8^x*'*  *  ^^^^  *"^  ^**  months  from  the  date  of  the  demise,  and  on 

months^  held,  the  7th  May,  1840,  he  being  then  in  possession,  the  lessor 

ingwMnot*a'  **erved  on  him  a  written  notice  to  quit,  in  the  following 

new  tenancy,  form  : — 

commencing 

at  the  end  of  "  I  do  hereby  give  you  notice  to  quit,  and  deliver  up  unto  me,  on  or 

tliat  period,  before  the  thirteenth  day  of  August  next,  or  at  the  expiratioo  of  the 

tenancy  commencing  upon  the  original  entry  of  the  tenant,  and  that  tterefbfe  a  notice 
to  quit  at  the  expiration  of  the  second  year  of  the  holding  was  good. 
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current  jear  of  jroar  tenancy  which  ftball  expire  next  after  the  end  of         1841. 
three  months  from  and  after  jour  being  served  with  this  notice,  &c." 

The  demise  in  the  declaration  was  laid  on  the  5th  Octo- 
ber^ 4  Fict.  (1840).  It  was  objected  on  the  part  of  the 
defendant  that  it  must  be  taken  there  was  a  tenancy  from 
year  to  year  between  the  parties,  commencing  on  the  ex- 
piration of  the  year  and  six  months  certain,  mentioned  in 
the  demisci  and  that  consequently  the  notice  to  quit  must 
be  taken  to  be  to  quit  at  the  end  of  that  year«  and  that  there- 
fore the  ejectment  was  brought  too  soon.  The  learned 
judge  overruled  the  objection,  and  the  lessor  of  the  plaintiff 
bad  a  verdict. 

5.  Hughes  now  moved  for  a  new  trial  on  the  same  ground. 
The  notice  is  to  quit  at  the  end  of  the  current  year,  and 
the  question  is,  whether  the  yearly  holding  after  the  expira- 
tion of  the  time  specified  in  the  express  demise  is  to  be 
taken  to  commence  at  the  expiration  of  the  year  and  a  half, 
or  whether  it  must  be  considered  to  begin  at  the  expiration 
of  the  first  year.  On  the  part  of  the  defendant  the  latter 
construction  is  contended  for,  and  is  supported  by  autho- 
rities. ICokridge  J.  The  rent  was  payable  at  the  usual 
periods.]  The  tenancy  created  by  the  demise  was  for  at 
least  a  year  and  a  half,  Thompson  v.  Maberley  (a),  Doe  d. 
Chadborn  v.  Green  (6),  and  might  have  been  determined  at 
the  end  of  that  time,  if  it  was  not  a  new  tenancy  commenced 
from  that  period,  the  years  of  which  must  be  computed 
from  it :  Co.  Liit.  45,  Manchester  College  v.  Trafford  (c), 
Legg  y.  Strudwick{d),  Roe  d.  Jordan  v.  Ward{e),  Bro. 
Abr.  Lease  B.,  Bac.  Abr.  Leases  and  Terms  for  Years  L. 

Lord  Denman  C.  J. — It  appears  to  me,  as  it  did  to  my 
brother  Coleridge^  that  the  yearly  tenancy  must  be  referred 
to  the  time  of  entry. 

(a)  2  Campb.  573.  {d)  %  Salk.  413. 

{h)  1  P.  &  D.  454.  (e)  1  H.  Bl.  97. 

(c)  «  Show.  31. 
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Patteson  J. — The  term  "  current  year"*  must  always 
be  referred  to  the  time  of  entry  if  that  appears.  It  is 
true  that,  according  to  this  construction,  the  expression 
''  six  months'  certain'*  has  no  meaning,  the  tenancy  having 
continued  beyond  it,  but  that  is  the  fault  of  the  parties. 


Williams  and  Coleridoe  Js.  concurred. 


G. 


Rule  refused  («). 


(a)  See  the  attthorities  rstiewed 
in  the  case  of  Rex  v.  Hertt- 
monceux,  1  M.  &  R.  426;  S.  C.  7 
B.  &  C.  551,  supporting  the  propo- 
sition that  when  a  yearly  tenftney 
if  contioiied  a  nomber  of  yean^ 
the  lessor  and  the  lessee  being  the 
same,  it  may  be  treated  after  the 


exptratMNi  of  the  tenancy  aa  an 

original  demise  for  the  whole  pe- 
riod occupied,  and  that  a  liability 
existing  during  the  time  to  deter^ 
mine  the  tenancy  by  a  fiied  notice, 
or  at  a  certain  period,  niakea  no 
difference  ia  the  legal  effect  of  the 
occupation. 


Dob  d.  Pabr  v«  Rob. 

Rule  to  shew  cause  why  the  declaration  in  ejectment, 
and  rule  for  judgment  against  the  casual  ejector,  should 
not  be  set  aside  for  irregularity,  or  why  the  corporation  of 


June  lUh, 

The  Court  will 
not  let  in  a 
corporation 
to  defend  an 
ejectment 

tering  into  the  PooIe  should  not  be  allowed  to  defend  without  confessing 

usual  consent    themselves  in  possession,  as  required  by  the  rule  Michael* 

rule  to  admit  T^  '  '  "^ 

possession,  on  nias  term,  I  Geo.  4(r;). 

whefher'I^ell        ^^^  declaration  was  served  in  July  last;  early  in  Michael* 

or  ill  founded,  mas  term  the  rule  for  judgment  against  the  casual  ejector  was 

of ^a  corpora-    Obtained,  and  the  present  rule  was  moved  for  in  Hilary 

tion  cannot  be  term.     On  the  28ih  November  a  summons  was  served  for 
taken  in  eject-  ^      ,         .  .     .      i       mi  •  •         *    * 

menton  a  writ  further  time  to  appear  and  plead.    This  action  of  ejectment 

of  elegit  upon 

a  judgment  (^)  4  B.  &  Aid.  198. 

against  the 

corporation  for  debts  contracted  since  the  passing  of  the  Municipal  Corporation  Act. 

It  is  too  late  in  Hilary  term  to  seek  to  set  aside  for  irregularity  of  service  a  declara- 
tion in  ejectment  senred  in  the  July  previous,  and  a  rule  for  judgment  obtained  in 
Michaelmas  term,  the  defendant  having  in  the  vacation  following  applied  by  sammons 
for  time  to  appear  and  plead. 
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was  founded  upon  a  writ  of  elegit  previously  issued  against        1841. 
the  corporation  of  Poole. 

Erie  and  BalKji)  shewed  cause.  To  the  first  part  of 
this  rule  it  is  sufficient  to  say,  without  inquiring  into  the 
nature  of  the  service  of  the  declaration,  that  it  is  too  late 
now  to  object  to  it  for  irregularity.  Taking  a  step  in  the  . 
cause,  as  the  application  for  time  was,  admits  the  re- 
gularity of  the  prior  step,  viz.  the  service  of  the  declara- 
tion (A).  The  case  of  Doe  d.  Earl  of  Carlisle  v.  Woodr 
man{c)  was  cited  to  shew  that  ejectment  would  not  lie 
against  a  corporation,  but  the  tendency  of  the  case  is  the 
otherway.  According  to  the  rule  Michaelmas  term,  1  Oeo, 
4,  possession  must  be  confessed  'before  a  defence  can  be 
allowed. 

Sir  W»  fV»  Follett,  in  support  of  the  rule.  One  very 
important  questiou  in  this  case  is,  whether  ejectment  will 
lie  against  a  corporation,  grounded  on  an  execution  upon  a 
judgment  against  them  for  a  debt  contracted  since  the  pass- 
ing of  the  Municipal  Corporation  Act,  because  strictly 
speaking  a  corporation  has  no  property  at  all,  as  all  pro- 
perty they  nominally  possess,  they  merely  bold  as  trustees 
for  the  whole  borough;  and  by  the  Municipal  Corporation 
Act,  5  8c  6  Will.  4,  c.  76,  s.  92,  it  is  to  be  applied  to  the 
borough  fund.  For  this  reason  it  is  that  it  is  not  liable  to 
be  rated  to  the  poor  rate;  Reg.  v.  Mayor  and  Corporation 
of  Liverpool {d)f  Reg.  v.  Exmimter{e).  The  statute  6  &  7 
Will.  4,  c.  104,  s.  1,  shews  that  it  was  necessary  to  pass  an 
act  to  enable  the  corporations  to  enter  into  bonds  even  for 
old  debts.    The  land  of  the  corporation  is  not  part  of  the 

(a)    On  Saturday,  May  92od,  and  the  statutoaaeS  IFitf.4,  C.S9, 

before  Lord  Denman  C.  J.,  Patte-  s.  13;  and  Tkarpe  v.  Beer,  9  B.  & 

son,  Williami  and  Coleridge  Js.  Aid.  373,  were  cited. 

{h)  It  was  also  contended  that  (r)  8  East,  9$8. 

the  serfice  was  good,  8  Tidd,  1314  (</)  9  Ad.  &  £.  435;  8.  C.  3  N. 

(9th  ed.) ;  Doe  d.  Cooperi  Com-  &  P.  280. 

pony  V.  Roe,  8  Dowl.  P.  C.  134;  («)  4  P.  &  D.  69. 
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1841.  borough  fund,  but  the  iDCOine  arising  from  it  is.  The 
borough  fund  must  be  looked  to  to  satisfy  the  liabilities  of 
the  corporation;  and,  if  that  is  not  sufficient,  a  borough 
rate  must  be  resorted  to.  [Patteson  J.  If  a  bond  be  given 
as  directed  by  the  act,  how  is  it  to  be  enforced?]  By  man- 
damus. [Paiiesou,  J.  Why  may  not  the  obligee  sue  upon 
it  also  ?  I  see  nothing  in  the  act  to  prevent  a  corporation 
from  having  property.]  But  if  their  defence  is,  that  they 
have  only  such  an  interest  in  the  land  as  they  would  not 
be  liable  to  be  deprived  of  by  ejectment,  and  if  part  of 
their  defence  is,  that  they  are  not  in  possession,  why  are 
they  to  be  deprived  of  that  defence  i  To  make  this  rule 
absolute  would  merely  put  the  corporation  in  the  same 
position  they  would  be  in  but  for  the  rule  of  court, 
Michaelmas  term,  1  Geo,  4,  and  as  tenants  in  common  still 
are. 

Cnr.  adv.  vnU. 

Lord  Dbnman  C.J.j  now  delivered  the  judgment  of  the 
Court. — This  was  an  application  by  the  corporation  of 
Poole  to  be  allowed  to  defend,  without  entering  into  the 
usual  consent  rule  confessing  themselves  in  possession,  ac- 
cording to  the  rule  of  Court,  Michaelmas  term,  1  Geo.  4. 

The  lessor  of  the  plaintiff  claims  under  a  writ  of  elegit, 
sued  out  against  the  corporation,  and  this  application  was 
made  upon  the  supposition  that  the  corporation,  by  con- 
fessing themselves  to  be  in  possession  of  the  premises, 
would  prejudice  themselves  as  to  the  defence  which  they 
mean  to  set  up,  namely,  that  by  the  stat.  5  &  6  Will.  4,  c. 
76,  their  property  is  applicable  to  public  purposes  only, 
and  not  liable  to  be  taken  in  execution. 

In  this  stage  of  the  proceedings  we  are  not  called  upon 
to  decide  whether  such  be  the  effect  of  the  statute  in  ques- 
tion, but  we  wish  to  be  understood  as  not  giving  any  coun- 
tenance to  the  supposition  that  corporate  property,  although 
directed  by  the  statute  to  be  applied  to  public  purposes, 
and  not  to  the  private  benefit  of  the  members  of  the  cor- 
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poration,  is  protected  from  the  lawful  claims  of  any  per*        laii. 
SODS  having  demands  of  any  kind  upon  the  corporation. 

But,  whether  such  defence  will  avail  the  corporation  or 
not,  we  are  satisfied  that  they  will  in  no  respect  be  preju- 
diced as  to  it  by  confessing  possession  of  the  premises  in 
question.  The  object  of  the  rule  of  Michaelmas  term,  1  GA, 
was  merely  to  prevent  the  necessity  of  proving  the  identity 
of  the  premises  in  litigation,  at  the  trial,  by  which  necessity 
plaintiffs  had  been  frequently  defeated,  without  the  merits 
of  the  case  being  at  all  iuvestigated.  The  confession  ad- 
mits nothing  at  all  but  that  the  defendants  defend  for  cer- 
tain specified  premises,  and  we  see  no  reason  whatever 
why  a  corporation  should  be  placed  in  this  respect  in  a 
different  situation  from  any  other  defendants. 

As  to  the  other  part  of  the  rule  for  setting  aside  the  de- 
claration and  rule  for  judgment  against  the  casual  ejector 
for  irregularity,  we  are  clearly  of  opinion  that  the  appli- 
cation was  very  much  too  late. 

G.  Rule  discharged. 


Bell  v.  TweNTYMAN.  Monday^ 

l^ASE  for  an  injury  to  the  plaintiff's  reversionary  estate,  j^^  ^.^^  ^^^ 
by  causing  water  from  a  watercourse  on  the  defendant's  an  imury  to 
land  to  flow  upon  and  under  the  house  and  land  of  the  revenfonary' 
plaintiff,  in  the  occupation  of  his  tenant.     The  declaration  'J*'®]?*!  H 
stated  that  before  and  at  the  time,  8cc.  a  certain  dwelling-  ant's,  ob- 
bouse,  garden  and  premises,  with  the  appurtenances,  were  *'^^f  ^'^  ^/  ^ 
in  the  possession  and  occupation  of  one  Jane  Burney,  as  on  his  land 
tenant  thereof  to  the  plaintiff  (the  reversion  thereof  then  "ending^*  ^ 

water  upon 
and  ander  the  bouse  and  land  in  the  occupation  of  the  plaintiff's  tenant,  the  defendant 
pleaded,  that  the  obstruction  was  caused  bjf  the  neglect  of  the  plaintiff's  tenant  to 
repair  a  wall  on  the  demised  land,  that  in  consequence  it  fell  into  the  watercourse,  and 
caused  the  damacre,  and  that  within  a  reasonable  time  afler  the  defendant  had  notice 
he  removed  it : — Held  to  be  a  bad  plea,  it  not  shewing  any  obligation  on  the  tenant  to 
repair  the  wall  merely  as  terre-tenant.  Qtutre,  whether  it  would  have  been  good  if  it 
had. 
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1841.  and  still  belonging  to  the  plaintiff),  and  the  defendant, 
during  the  time  aforesaid,  was  and  still  is  possessed  and  in 
the  occupation  of  a  certain  close  near  to  the  said  dwelling- 
house,  garden  and  premises,  so  in  the  possession  and 
occupation  of  the  said  Jafie  Bumey,  as  tenant  thereof 
to  the  plaintiff  as  aforesaid.  That  long  before  and  at 
the  time  of  the  committing  of  the  grievances  by  the  de- 
fendant as  hereafter  next  mentioned,  there  was  and  still  is 
a  certain  watercourse  in  the  said  close  of  the  defendant, 
and  for  a  long  time  before  and  at  the  time  of  the  commit* 
ting  of  the  grievances  by  the  defendant  as  hereafter  men- 
tioned, the  defendant,  by  reason  of  such  his  possession  of 
the  said  close,  of  right  ought  to  have  scoured,  cleansed 
and  kept  open,  and  still  of  right  ought  to  scour,  cleanse 
and  keep  open,  the  said  watercourse,  when  and  so  often  as 
it  hath  been  or  should  or  might  be  necessary  to  prevent 
the  water,  from  time  to  time  being  in  the  said  watercourse, 
from  being  hindered  and  prevented  running  and  flowing  in 
and  along  the  same,  and  also  to  prevent  it  running  out  of 
the  same  unto,  into  and  under  the  said  dwelling-house, 
garden  and  premises,  and  the  walls  and  floors  thereof,  and 
doing  damage  there  to  the  said  dwelling-house,  garden  and 
premises,  and  the  walls  and  floors  thereof:  yet  the  defend- 
ant, well  knowing  the  premises,  but  not  regarding  his  duty 
in  that  behalf^  and  contriving  and  wrongfully  intending  to 
injure,  prejudice  and  aggrieve  the  plaintiff  in  bis  rever- 
sionary estate  and  interest  of  and  in  the  said  dwelhng- 
house,  garden  and  premises,  with  the  appurtenances,  whilst 
the  same  were  so  in  the  possession  and  occupation  of  the 
said  Jane  Barney  as  tenant  thereof  to  the  plaintiff  as  afore- 
said,  and  whilst  the  plaintiff  was  so  interested  therein  as 
aforesaid,  to  wit,  on  the  1st  day  of  October,  in  the  year  of 
our  Lord  1838,  and  from  thence  for  a  long  time,  to  wit, 
until  the  commencement  of  this  suit,  wrongfully  and  un- 
justly permitted  and  suffered  the  said  watercourse  to  be 
and  continue,  and  the  same  was  for  and  during  all  the  time 
greatly  stopped,  choked  up  and  impeded  with  divers  large 
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qointitiea  of  mud,  filth,  earth,  dirt  and  rubbish,  for  want  of        i84i. 
needful  and  necessary  cleansing,  scouring  and  keeping  open      '''^^''^^*^ 
the  said  watercourse,  insomuch  that  the  water  in  the  said  y^ 

watercourse  was,  during  all  the  time  aforesaid,  penned  Twbmtyuan. 
baek,  hindered  and  prevented  from  running  and  flowing  in 
and  along  the  same,  and  ran  out  of  the  same,  which  it 
otherwise  would  not  have  done,  and  by  means  whereof 
divert  large  quantities  of  water,  on  the  day  and  year  last 
aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  were  penned 
back,  and  were  hindered  and  prevented  from  running 
and  flowing  in  and  along  the  said  watercourse,  and  ran  and 
flowed  from  and  out  of  the  said  watercourse,  and  out  of  its 
usual  and  proper  course  and  channel  unto,  into  and  under 
the  said  dweIling*houae,  garden  and  premises  of  the  plain* 
tiff,  and  the  walls  and  floors  thereof,  and  by  reason  of  the 
premises  aforesaid,  the  said  dwelling«house,  garden  and 
premiaeSt  and  the  walls  and  floors  thereof,  have  been  and 
are  greatly  injured,  deteriorated  and  lessened  in  value,  and 
tbe  plaintiff  has  been  and  is  thereby  greatly  injured,  preju* 
diced  and  aggrieved  in  his  reversionary  estate  and  interest 
of  and  in  the  said  dwelling«house,  garden  and  premises, 
with  the  appurtenances,  so  in  the  possession  and  occupa** 
tion  of  the  said  Jane  Burney  as  tenant  thereof  as  aforesaid. 
Plea  3  that  before  and  at  the  times  when  &c.  such  parts 
as  hereinafter  mentioned  of  such  wall  and  buildings  as  here- 
inafter mentioned,  and  also  before  and  at  the  times  of  the 
grievances  in  the  said  declaration  mentioned,  a  certain  wall 
and  building,  parcel  of  the  said  premises  with  the  appurte- 
nances, in  the  possession  and  occupation  of  the  said  Jane 
3urney  as  in  the  siiid  declaration  mentioned,  as  such  tenant 
thereof  as  therein  mentioned,  and  the  reversion  whereof 
belonged  to  the  plaintiff  as  therein  mentioned,  was  situate 
near  to  the  said  watercourse  and  to  the  said  close  of  the 
defendant,  and  by  reason  of  the  said  wall  and  buildings, 
so  being  parcel,  8lc.  as  aforesaid,  before  and  at  the  days 
hereinafter  next  mentioned,  being  by   and  through  the 
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1841.  neglect  and  default  in  that  behalf  of  the  said  A  fine  Burnesf, 
as  such  tenant  thereof  as  aforesaid,  in  bad  and  insufficient 
condition  and  repair,  and  in  a  bad,  ruinous  and  dilapidated 
state  and  condition,  divers  parts  of  the  said  wall  and  build- 
ing, near  to  the  said  watercourse,  before  and  at  the  said 
times  when,  8cc.,  to  wit,  on  the  1st  day  of  September,  A.  d. 
1 838,  and  on  divers  other  days  before  and  afterwards,  fell 
down,  and  became  and  were  prostrated,  and  by  means 
thereof,  and  when  the  same  so  fell  down  as  aforesaid,  divers 
large  quantities  of  stones  and  mortar  and  rubbish,  to  wit, 
two  cartloads  of  stones,  two  cartloads  of  mortar,  and  two 
cartloads  of  rubbish,  being  part  of  the  materials  whereof 
the  said  part  of  the  said  wall  and  building  had  con* 
sisted  and  been  composed,  before  and  at  th^  same  times 
when,  &c.  in  the  declaration  mentioned,  to  wit,  on  the 
several  days  last  aforesaid,  fell  and  rolled  into,  and  became 
and  were  placed  in  the  said  watercourse,  and  thereby,  and 
by  reason  of  the  same  continuing  and  remaining  therein, 
the  said  watercourse  became  and  was  stopped,  choked  up 
and  impeded,  and  by  reason  thereof  the  said  mud,  filth, 
earth,  dirt  and  rubbish,  in  the  said  declaration  mentioned, 
became  and  were  obstructed  and  collected  therein,  and  the 
said  watercourse  became  and  was  stopped  up,  choked  up 
and  impeded,  as  in  the  said  declaration  mentioned,  with 
the  said  mud,  filth,  earth,  dirt  and  rubbish  therein  men- 
tioned, and  the  water  in  the  watercourse  for  a  short  space 
of  time  necessarily  and  unavoidably  was  penned  back,  bin* 
dered  and  prevented  from  running  and  flowing  in  and  along 
the  watercourse  as  in  the  said  declaration  mentioned,  and 
ran  out  of  the  same  as  in  the  said  declaration  mentioned, 
which  are  the  same  stopping  up,  choking  up  and  impeding 
of  the  said  watercourse  as  in  the  said  declaration  men- 
tioned. And  the  defendant  further  says,  that  in  a  short 
and  reasonable  time  after  he  had  notice  that  the  said  water- 
course was  stopped  up  and  choked  up,  and  impeded  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  4th  day  of  September,  A.  d,  1838,  and  on 
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divers  otlier  days  and  times  before  and  after wards^  be,  the         1841. 
defendant^  duly,  properly  and  sufficiently  cleansed,  scoured 
and  opened  out  the  said  watercourse,  so  that  the  waters 
thereof  flowed  in  and  along  the  said  watercourse  as  they  Twemtyman. 
ought  to  do  freely  and  without  obstruction.    Verification. 
General  demurrer  and  joinder. 

Hamshay,  in  support  of  the  demurrer  (a).    The  plea 
sets  up  a  defence  in  two  different  points  of  view ;  first,  that 
it  was  the  act  of  the  plaintiff's  tenant,  in  allowing  the  wall 
to  be  out  of  repair,  that  caused   the   obstruction;    and 
secondly,  that  the  defendant  removed  the  obstruction  in  a 
reasonable  time  after  he  had  notice.  The  plea  is  no  answer 
to  the  action.    The  plaintiff  is  not  responsible  for  the  act 
of  the  tenant  any  more  than  for  the  act  of  any  stranger; 
nor  was  he  bound  to  give  notice  of  the  obstruction,  and 
applying  the  rule  that  notice  must  be  given  where  a  fact 
lies  more  within  the  knowledge  of  one  party  than  another, 
the  obstruction  was  a  fact  at  least  as  much  within  the  know- 
ledge of  the  defendant  as  of  the  plaintiff.    The  plea  indeed 
does  not  allege  any  duty  in  the  plaintiff  to  give  notice  to 
the  defendant;  the  want  of  such  notice  therefore  can  be 
no  excuse.     Nor  does  it  even  state  that  the  defendant  had 
notice  within  a  reasonable  time,  or  that  he  removed  the 
obstruction  within  a  reasonable  time  after  the  obstruction 
arose. 

Wightman  contrd.  In  the  plea  the  defendant  admits  his 
duty,  but  he  denies  that  the  apparent  breach  of  it  was  oc- 
casioned by  his  own  act,  and  shews  that  it  was  the  act  of 
the  tenant,  whom  the  plaintiff  had  placed  in  possession 
of  the  close,  of  the  injury  to  which  he  complains,  and  who 
therefore  must  be  considered  the  agent  of  the  plaintiff. 
All  the  damage  the  plaintiff  complains  of  in  fact  and  in 
law  was  the  act  of  his  own  tenant  in  dealing  with  the  land 

(a)  In  Hilary  term  last,  Friday,  C.  J.,  Littledale,  Patteson  and 
Jan.  92nd,  before  Lord  Denman      Coleridge  Js. 


Bill 

V. 
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wbicli  he  held  under  the  plaintiff.  The  damage  proceeded 
from  the  non-repair  of  a  wall,  which  the  plaintiff  or  his 
tenant  was  bound  to  keep  in  repair.  With  regard  to  the 
TwEMTTMAir.  other  point,  the  plea  does  not  allege  a  notice  of  the  ob^ 
struction  given  bj  the  plaintiff;  but  as  it  shews  that  the 
wrongful  act  proceeded  from  another,  the  defendant  must 
have  notice  before  he  could  remove  it.  **  After  notice  of 
the  obstruction,"  and  ''after  the  obstruction,"  are  con- 
vertible terms. 

Ramsheof  replied. 

Cur.  ado.  vuli. 

Lord  Denmam  C.  J.  now  delivered  the  judgment  of  the 
Court. — We  think  this  plea  does  not  constitute  any  defence 
to  the  action.  It  does  not  appear  bj  whom  or  under  what 
circumstances  the  wall  which  fell  down  into  the  watercourse 
was  built ;  for  any  thing  that  appears  to  the  contrary  it  may 
have  been  built  by  the  tenant  herself  for  some  temporaiy  pur- 
pose of  her  own,  unconnected  with  any  benefit  to  be  derived 
from  it  to  any  person  claiming  reversionary  interests  in  the 
property,  in  which  case  they  could  not  be  affected  in  any  way 
by  any  thing  which  happened  to  the  wall.  If  the  plea  had 
stated  that  the  owners  and  occupiers  of  the  property  were 
bound  by  any  legal  obligation  to  keep  up  and  repair  the  wall 
so  as  to  prevent  its  falling  into  the  watercourse,  that  might 
admit  of  a  different  question — because,  as  the  entirety  of 
the  estate  would  in  that  case  be  liable  to  the  obligation,  then 
as  the  management  of  the  estate  must  necessarily  be  in  the 
hands  of  the  tenant,  he  represents  the  estate  as  far  as  this, 
and  it  might  be  contended  that,  the  estate  being  bound,  all 
persons  interested  in  the  estate  were  bound  by  the  acts  or 
omissions  of  the  tenant,  so  that  they  could  not  complain  if 
an  injury  to  any  reversionary  interest  was  occasioned  by  his 
defeult ;  for  his  default  would  be  the  default  of  the  estate 
and  of  all  the  several  persons  interested.  However  that 
question  does  not  arise  and  need  not  be  considered.    Then 
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if  the  defouit  of  the  tenaot  as  stated  in  this  plea  be  no  answer,        1841. 
the  only  remaining  ground  of  defence  'ib,  that  the  defendant        q^^^^*^ 
ekanaed  and  opened  the  watercourse  as  soon  as  he  had  v. 

ii<»tice  of  the  inJQiy.  Twoiitha.. 

But  we  think  that  does  not  constitute  a  defence.     If 
the  <lefendant  was  liable  on  general  principles,  he  was  to 
cleanse  and  keep  open  the  watercourse  at  all  events ;  his 
cleansing  and  opening  it  as  soon  as  he  had  notice,  shews 
that  he  then  acted  properly  and  as  a  person  in  his  situation 
ought  to  do,  but  that  u  no  defence  in  point  of  law  against 
a  complaint  for  an  antecedent  injury.     The  action  is  not 
founded  on  malice  or  the  breach  of  any  moral  duty,  but  is 
brought  for  a  compensation  for  damage  sustained  by  the 
neglect  of  a  legal  duty — and,  if  damage  has  been  so  sustained^ 
the  defendant  is  not  the  less  bound  to  compensate  for  that, 
because  he  has  very  promptly  repaired  his  fault.    If  the 
plea  had  stated  that  he  cleansed  and  opened  the  watercourse 
as  soon  after  the  injury  as  it  was  possible  to  do  it,  that 
would  have  made  no  difference,  for  he  was  under  an  obli- 
gation to  do  it,  and  if  he  suffers  in  damages  he  must  seek 
redress  against  the  person  by  whose  default  he  was  com- 
pelled to  pay  the  damages.    The  case  of  Lord  Egrtmont 
Y.  Pulman  {a)  was  an  action  brought  by  a  reversioner  of  a 
close  against  the  defendant  for  the  non-repair  of  a  gutter 
running  through  the  close  to  the  mill  of  the  defendant, 
whereby  the  water  oozed  through  and  carried  away  the  soil 
of  the  close ;  one  defence  was,  that  the  injury  was  the  con- 
sequence of  a  wrongful  act  of  the  tenant  in  possession  of 
the  close  by  penning  back  the   water  and   watering  his 
meadow.     Lord  Chief  Justice  Tindal  said  he  thought  this 
no  defence  as  the  owner  of  the  reversion  was  suing  for  a 
permanent  injury  to  his  estate,  and  that  he  could  not  be 
met  with  the  answer  that  the  injury  arose  out  of  the  wrong- 
ful act  of  the  tenant,  for  which  the  defendant  might  have 
maintained  an  action  against  him.    That  was  merely  the 
personal  act  of  the  tenant,  and  it  did  not  appear  that  there 

(a)  lM.arU.404. 
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1841.  was  any  legal  duty  in  the  owners  and  occupiers  of  the  close 
to  do  any  act«  the  neglect  of  which  by  the  tenant  had  oc- 
casioned the  injury ;  if  there  had  been  any  such^  it  might 
perhaps  have  deserved  consideration  on  the  ground  I  have 
before  mentioned. 

In  the  present  case  there  must  be  judgment  for  the 
plaintiff. 

G.  Judgment  for  the  pluntiff. 


Ma^tith  AbINGTON   V.  LlPSCOMBB. 

Whcreacus-  TROVER  for  horses,  &c.     Pleas;  not  guilty,  and  that 

tomary  herioc     ,  .     .^  »  o       ^^ 

of  the  best       the  plamtiff  was  not  possessed  of  the  horses,  Sec.  as  of  his 

^^ihj  deatli     ^^"  property.     At  the  trial  before  Lord  Denman  C.  J.,  at 

of  a  tenant,  to  the  summer  assizes,  1839*  for  the  county  of  Kent,  it  ap- 

manor  no     ^  peared   that   the  action   was   brought  to   recover   certain 

property  in       beasts  alleged  to  be  due  to  the  plaintiff  as  lord  of  the 

any  specined  *.  Tfc       i  tt  «  i. 

beast  vests  in   manor  of  Penshurst  Halemote,  m  respect  of  customary 

the  lord  before  tenements  in  the  manor,  upon  the  death  of  the  defendant's 

selection  by  ,  '   / 

him  of  the       father.    The  plaintiff  claimed  seven  beasts  as  heriots,  al- 

A^selection   '^S^°S  ^^^^  ^o  he  due  in  respect  of  seven  distinct  tene- 


of  seven  beasts  ments  in  the  tenure  of  the  defendant's  father;  but  it  appeared 
when  the 'lord  ^^^^  ^^^^  ^^  ^^®  tenements  originally  constituted  but  two 

is  entitled  to     tenements,  and  had  become  re-united,  so  as  to  reduce  the 

five  only,  will  ,  .  /.  .  rni  • 

not  be  sufR-     plamtiff  s  claim  to  five  heriots  (a).    The  evidence  of  the 

fn^thV?o^the  P^""^*ff'«  "^^^'^ff  w*«  »n  substance  as  follows :— "  In  March, 
property  in  a  day  or  two  after  the  death  of  defendant's  father,  I  went  to 
thera.^^  ^  ^^^^  seven  beasts  as  heriots.  I  told  the  defendant  why  I 
Qu^rCf  whe-  came :  he  said,  '  Very  well,'  and  walked  into  the  field,  and 
if  seven  things  helped  me  to  them.    I  marked  four  horses  there,  one  in  the 

itre  demanded  stables,  two  COWS  ia  the  yard,  and  told  defendant  I  was 

when  there  is  -^       '       . 

a  right  to  five   come  to  demand  the  cattle.     He  said  he  should  refer  it  to 

TgenJr^^'   his  attorney,  and  should  not  deliver  up  the  cattle  to  me." 

iiisal  IS  evi* 

dence  of  a  (^)  (^^^^^^  ^-  Jckjfll,  9  Bing.      see  Holloaay  v.  Berkeley ^  6  D.  & 

conversion  of    273 ;   <S.  C.  9  Moore,  502.    And      C.  9 ;  iS.  C  9  D.  &  R.  83. 

such  five. 
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The  only  demand  at  any  time  was  of  seven  beasts.  It  was 
objected  that  there  was  no  evidence  of  a  conversion.  The 
learned  judge  reserved  the  point,  by  giving  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  and  the  plaintiff  had  a 
verdict  (a).  In  the  Michaelmas  term  following,  Platl  ob- 
tained a  rule  accordingly,  against  which 
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Thesiger  shewed  cause  (6).  No  demand  of  a  particular 
beast  was  necessary,  the  lord  being  entitled  to  the  best 
beast.  What  is  due  by  heriot  custom  is  certain,  and  the 
lord  may  seize  it  at  once :  Woodlande  v.  Mantell  (c),  Odiham 
V*  Smith  (d).  The  same  principle  applies  to  the  lord's  title 
to  waifs  and  estrays :  B.  N.  P.  S3.  [Lord  Denman  C.  J. 
In  that  case  there  would  be  no  selection  to  be  made.  How 
are  we  to  know  which  is  the  best  beast  f]  The  bailiff 
marked  the  beasts;  that  would  at  all  events  vest  the  pro- 
perty in  the  lord ;  and  the  five  first  marked  must  be  taken 
to  be  those  selected.  \^Palteson  J.  Assuming  that  the  pro* 
perty  in  the  beasts  was  vested  in  the  lord,  what  evidence 
was  there  of  a  conversion  ?  ]  The  demand  and  refusal.  It 
is  true  the  demand  was  too  large ;  but  the  refusal  was  not 
put  on  that  ground.  A  refusal  cannot  be  made  on  one 
ground,  and  the  defence  put  on  another. 


Plait  and  Deedes  contr^.  Nothing  had  been  done  to  vest 
the  property  in  any  specific  beasts  in  the  plaintiff.  Marking 
seven  will  not  pass  any  property  in  five,  any  more  than 
marking  or  claiming  all  the  beasts  on  the  premises  would* 
The  bailiff  ought  to  have  stated  for  which  tenement  he  took 
each  beast.     The  cases  cited  of  Woodlande  v.  Mantell  (c) 


(a)  There  was  annther  question 
made,  and  fully  argued  in  banc, 
whether  heriots  would  aU'ach  in 
the  case  of  an  alienation  by  a  te- 
nant before  his  death  to  avoid  the 
heriot  liability.  The  Court  express- 
ed no  opinion  on  this  question. 

VOL.  I. — O,  D. 


(6)  In  Hilary  term,  on  Wednes- 
day, Feb.  Srd,  before  Lord  Den- 
man C.  J.  lAttkditle,  Patteion  and 
Coleridge  Js. 

(c)  Plowd.  96. 

Id)  Cro.  Eliz.  589. 


232 


1841. 


Abikcton 
t;. 

LiPSCOUBE. 


CASES  IN  THE  QUEEN  S  BENCH, 

and  Odiham  v.  Smith  (a)  are  authorities  that  the  property  in 
a  heriot  does  not  vest  in  the  lord  without  a  specific  seiec* 
tion.  In  Odiham  v.  Smith  {a)  it  was  held  by  all  the  justices 
that  where  the  tenure  is  **  that  the  lord  shall  have  the  best 
beast  for  a  heriot,  it  is  his  election  what  he  will  take  for  the 
best,  and  what  he  conceives  to  be  the  best  he  may  well 
take,  although  it  be  not  so ;  and  therefore  the  difference  is 
betwixt  a  tenure  of  yielding  annually  an  ox  and  of  rendering 
annually  his  best  beast;  for  in  the  first  case  it  is  in  the 
tenant's  election  what  he  will  render,  but  in  the  last  the  lord 
hath  election  what  he  will  prender."  But,  even  if  the  pro* 
perty  vested,  the  demand  and  refVisal  were  no  evidence  of  a 
conversion,  for  there  was  an  entire  demand  of  seven  beasts, 
and  the  refusal  therefore  was  of  that  which  the  plaintiff  had 
no  right  to  demand,  and  therefore  it  is  no  evidence  of  a 
conversion.  It  is  not  like  the  case  of  a  demand  and  a 
general  refusal,  where  the  holder  seeks  afterwards  to  set  up 
a  lien,  for  there  nothing  is  demanded  but  what  the  demand- 
ant has  a  right  to,  were  it  not  for  the  lien,  which  the  pos- 
sessor neglected  to  set  up ;  but  in  this  case  the  plaintiff, 
under  no  circumstances,  has  a  right  to  that  which  he  de- 
manded. 

Cur.  adv.  vuU. 


Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  of  trover  for  horses  and  cows, 
seized  as  heriots  due  to  the  lord  of  the  manor  of  Penshurst 
Halemote,  in  respect  of  customary  tenements.  Not  guilty 
was  the  first  plea ;  the  question  on  which  was,  whether  a 
conversion  was  sufficiently  proved,  the  facts  being  undis* 
puted. 

The  plaintiff  admitted  on  the  argument  that  his  claim 
ivas  for  five  heriots  only,  not  seven ;  and  the  evidence  given 
by  his  bailiff  on  this  preliminary  point  was  in  substance  as 
follows : — "  In  March,  a  day  or  two  after  the  death  of  de- 
fendant's father^  I  went  to  mark  the  beasts  as  heriots,    I 


(a)  Cfo.  Eliz.  589. 
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told  diefetidant  why  I  came :  he  said,  '  Very  well,*  and 
walked  ittto  the  field,  and  helped  me  to  them.  I  marked 
ibtir  hors^^  there,  one  ib  the  stable,  two  tows  in  the  yard. 
I  went  in  September,  and  told  defendant  I  was  come  td 
demand  the  cattle:  he  said  he  should  refer  it  to  his  attorney, 
and  should  not  deliver  up  the  cattle  to  me."  This  was  said 
to  be  no  conversion,  because  the  demand  was  too  large,  for, 
if  the  demand  had  been  correct,  defendant  might  possibly 
have  complied  with  it,  and  his  t-efusal  to  give  up  seven 
when  only  five  could  be  lawfully  claimed,  is  no  refusal  to 
give  up  the  five^ 

We  are  not  satisfied  with  the  answer  that  there  was  evi- 
dence of  conversion  without  demand  or  refusal ;  for,  though 
the  bailiff  marked  the  beasts,  he  left  them  in  defendant's 
possession,  which  was  lawful,  till  a  proper  demand  made. 

But  it  was  answered,  secondly,  that  a  demand  of  all  is  in 
truth  a  demand  of  each,  and  that  the  detention  of  all  is 
the  detention  of  each.  The  ground  of  refusal  may  also 
be  material.  If  defendant  had  refused  the  seven,  but  de- 
clared himself  ready  to  give  up  five,  and  the  bailiff  had  per- 
sisted in  demanding  all,  and  declined  a  smaller  number,  the 
demand  would  have  been  wrong,  and  the  refusal  justifiable. 
But  in  this  case,  though  the  demand  was  too  large,  the 
refusal  proceeded  on  the  ground  that  no  heriot  was  due, 
and  imported  that  defendant  would  part  with  none  of  the 
beasts  seized ;  and  it  is  correct  to  say  that  that  conduct  of 
defendant,  which  is  charged  as  a  conversion,  must  be  taken 
altogether  and  with  all  its  circumstances.  But  the  objection 
here  arises  at  an  earlier  period,  for  the  demand  had  reference 
to  a  seizure  actually  made  of  seven  beasts,  when  plaintiff 
had  only  a  right  to  seize  five.  Supposing  it  then  to  be 
clear  that  the  demand  and  refusal  amounted  to  a  conversion 
of  five,  still  it  is  left  uncertain  which  five  he  lawfully  seized. 
If  he  is  entitled  to  the  best  beast  as  a  heriot,  he  must  form 
a  judgment  and  exercise  an  option  as  to  which  is  the  best. 
This  is  clear  from  the  case  quoted  on  the  plaintiff's  part 
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from  Plowden,  96,  and  Cro.  Eliz.  32  and  589*    The  Court 

are  of  opinion  that  this  objection  must  prevail,  and  the  rule 
Abington      ^  '^ ,  .      ^         ^  ,        .      ,  ,  - 

V,  for  entering  a  nonsuit  must  be  made  absolute  on  this 

LiPscoMBE.    ground. 

Rule  absolute. 
G. 


Darby  v.  Harris  and  another. 

Fixtures  can-  TRESPASS  de  bonis  asportatis.  Plea,  not  guilty  by  sta- 
trained  for*  ^"te.  At  the  trial  before  Lord  Ahinger  C.  B.,  at  the  spring 
^^^^'  assizes  for  the  county  of  Surrey,  the  defendant,  under  the 

plea  of  the  general  issue,  justified  the  taking  of  a  distress 
for  rent  in  arrear;  but  it  appeared  that  part  of  the  things 
distrained  were  fixtures,  viz.  a  kitchen  range,  grates  and  a 
copper.  The  defendant  had  a  verdict,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  10/.,  the  value  of 
the  fixtures,  on  the  ground  that  they  were  not  liable  to  be 
taken  as  a  distress. 

Piatt  now  shewed  cause.  There  can  be  now  no  reason 
why  fixtures,  which  the  tenant  would  have  a  right  to  remove, 
should  not  be  as  much  liable  to  distress  as  the  furniture 
which  is  on  the  premises.  They  possess  all  the  charac- 
teristics of  personal  estate,  and  there  ought  to  be  nothing 
in  their  being  attached  in  a  temporary  manner  to  the  free- 
hold to  exempt  them  from  distress.  The  language  of  the 
earlier  authorities  is  applicable  only  to  a  state  of  things 
where  a  distress  was  taken  to  compel  the  payment  of  rent, 
and  the  landlord  had  no  right  to  sell  the  thing  distrained, 
which  was  a  mere  pledge.  Things  distrained  no  longer 
possess  that  character,  but  a  peculiar  property  in  them  is 
transferred  by  the  distress  to  the  landlord.  After  the  five 
days,  which  must  elapse  before  the  things  distrained  can  be 
sold,  a  complete  dominion  over  them  is  transferred  to  the 
landlord.    The  ancient  authorities  make  no  difference  be- 
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tween  what  is  strictij^  part  of  the  freehold  and  that  which  is 
a  mere  annexation  to  it  for  temporary  purposes.  Thus  Gil^^ 
bert{a)f  after  stating  that ''  whatever  is  part  of  the  freehold 
cannot  be  distrained"  because  it  cannot  be  restored  in  statu 
quo,  adds,  ^'  Besides^  what  is  fixed  to  the  freehold  is  part 
of  the  thing  demised,  and  the  nature  of  the  distress  is  not 
to  resume  part  of  the  thing  itself  for  the  rent,  but  only  the 
inducta  and  illata  upon  the  soil  or  house.  Hence  it  is  that 
doors,  windows,  furnaces,  &c«  affixed  to  the  freehold,  are 
not  distrainable/'  Rex  v.  The  Inhabitants  of  St.  Dunstan\ 
Kent{b)f  is  an  authority  for  saying  that  whether  fi&tures  are 
or  are  not  a  parcel  of  the  freehold,  depends  upon  whether 
they  are  the  property  of  the  landlord  or  of  the  tenant.  Winn 
▼•  Ing^by  (c)  is  a  very  strong  authority  for  the  same  propo- 
sition: it  decided  that  fixtures  cannot  be  taken  in  execution 
under  a  writ  of  fi.  fa.  where  the  freehold  also  is  in  the 
debtor.  There  can  be  no  doubt  they  might  have  been 
taken  if  that  had  not  been  the  case.  Halkn  v.  Runder  {d) 
decided  that  a  contract  for  the  sale  of  fixtures  by  the  out- 
going to  the  incoming  tenant  was  not  a  sale  of  any  interest 
in  land. 
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Harris 


C.Jones  control  after  citing  the  cases  of  Lee  v.  Ri$don(e) 
and  Pitt  v.  Shew  (/),  and  observing  that  at  common  law 
felony  could  not  be  committed  of  things  attached  to  the 
freehold,  was  stopped  by  the  Court. 

Per  Curiam  (g). — Fixtures  cannot  be  distrained,  because 
it  is  impossible  to  restore  them  in  the  same  plight  they 
were  in  when  they  were  seized.  In  the  case  of  Duck  v. 
Braddyl(Ji)  this  point  arose,  but  it  was  unnecessary  to  de- 


(n)  Distress,  c.  1,  §  iii.  Amos 
&  Femird  on  Fixtures,  255. 

(fr)  4  B.  &  C.  691  i  S.C.7  D, 
k  R.  178. 

(c)5B.&Ald.6a5;  5.C.  1  D, 
&  R.  247, 


(d)  1  C,  M.  &  R.  200. 
le)  7  Taunt.  188.    ^ 
(/)  4  B.  &  Aid.  206. 
(g)  Lord  Denman  C.  J.,  Pallt- 
toil,  WilUamt  and  Coleridge  Js. 
(A)  M'Clel,  217. 
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1841.        olde  it.    The  law  upon  the  authorities  is  cleari  and  we 
^^  have  no  right  to  change  it  upon  a  suggestion  that  its  pre* 

V.  sent  application  is  under  circumstances  which  have  ip  tome 

Rabbis.      degree  changed.- 

G.  Rule  absolute. 


^^§^^\  PiNCHBa  «•  Habvby. 

MOy  oil*.  

The  interest  jlHIS  was  a  rule  calling  on  the  plaiutifF  to  shew  cause  why 

nipt  has  in  an  execution,  by^ertyacia^i,  of  a  judgment  entered  up  on 

*i?^f®"'°?  ^5  a  warrant  of  attorney,  should  not  be  set  aside,  as  having 

djvwiblefund  ,,.,.^'^.,  ^ 

under  the  fiat  been  levied  agamst  good  faith. 

is  sufficient  to 

entide  him  to 

set  aside  an  Erie  shewed  cause  (a)  on  affidavits  to  the  merits,  which 

leaded  on  bis  ^^^  disclosed  that  since  the  execution  was  levied  the  defend- 

S^s^^ns^  ant  had  been  declared  a  bankrupt.     He  contended  that  the 

defendant  had  no  longer  an  interest  in  setting  aside  the  exe- 

cutiouj  and  was  a  mere  volunteer. 


good  ffuib. 


Barstow  contri.  He  has  an  interest  in  increasing  the 
fund  which  is  to  be  divided  among  the  body  of  his  creditors^ 
and  is  also  entitled  to  an  allowance  of  money  graduated  on 
the  scale  of  the  dividend. 

Cur.  ad^  vuk. 

Lord  Denman  C.  J.^  on  a  subsequent  day  in  the  term 
(June  11),  delivered  the  judgment  of  the  Court. — ^This  was 
a  rule  to  set  aside  an  execution  upon  a  judgment  entered 
up  on  a  warrant  of  attorney,  as  having  been  levied  against 
good  faith.  It  was  admitted  that  the  warrant  and  the  judg- 
ment could  not  be  successfully  impeached,  and  the  Court, 
upon  the  facts,  were  of  opinion  that  th^  defendsint's  affidavits, 
impeaching  the  execution,  were  not  satisfactorily  answered, 
but,  as  it  appeared  that  a  fiat  had  issued  against  the  defend- 

(a)  Before  Lord  Denman  C.  J.,  Paitesan,  WiUiams  and  Cokridge  Js, 
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ao|;j  under  which  he  waa  declared  bankrupt,  and  which  was 
in  course  of  operation,  a  doubt  was  suggested  whether  the 
bankrupt  had  sufficient  interest  to  entitle  him  to  make  the 
application.  It  is  a  clear  and  important  principle,  that  a 
mere  volunteer  will  not  be  beard  to  impeach  transactions 
between  third  parties,  and  as  in  this  case  the  debt,  warrant 
and  judgn^ent,  w^re  unimpeached,  and  the  discharge  of  the 
debt  by  the  execution  might  enur^  to  release  the  bankrupt 
from  all  danger  of  being  (aken  pu  a  ca,  sa.  hereafter,  it 
might  seem  that  his  interest  was  rather  to  support  the  exe- 
cution than  to  set  it  aside.  But  the  Court  will  not  be  strict 
in  examining  the  nature  of  the  interest  on  which  the  party 
stands,  if  he  appear  to  have  any,  nor  in  weighing  the  amount 
of  it  against  any  opposing  interest.  Now,  in  this  case,  it 
has  been  suggested  truly  that  the  bankrupt  has  an  interest 
to  increase  the  divisible  fund  and  that  as  large  a  dividend 
as  possible  should  be  paid  under  the  6at.  We  think  this 
sufficient.    The  rule  therefore  should  be  absolute. 
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Bingham  v,  Stanley. 


Monday^ 
May  ZUt. 


Assumpsit  on  a  check  for  500/.,  drawn  by  the  defend-  Assumpsit 

ant  on  Messrs.  Wright  &  Co.,  payable  to  bearer,  and  deli«  d^werofa 

vered  by  him  to  one  Benjamin  Lisle.  Avho  transferred  and  ^^^^^'    ^'^*» 
,    .         ,   ,  1       ,  .     -iY.    o.  ,  rhatitwas 

delivered  the  same  to  the  plamtiff.    Second  plea :  that  before  drawn  and 

the  making  of  the  said  check,  the  defendant  borrowed  of  the  ?i5^!!®'®^  '°  ^ 
^  ^  third  person 

said  Lisle,  and  Lisle  lent  to  the  defendant,  in  a  common  to  secure  a 
gambling  room,  500  ivory  counters,  for  the  purpose,  as  Lisk  |nd  by  him ' 
well  knew,  of  the  defendant's  illegally  gaming  at  French  delivered  to 
hazard,  contrary  to  the  statute;  and  that  for  securing  to  the  without  con- 
said  Lisle  the  sum  of  500/.  (being  the  nominal  amount  and  »deration. 

"  Rephcation, 

that  it  was 
delivered  to  the  plaintiff  for  a  good  consideration.    Issue  thereon : — Held,  that  the 
illegal  dmivifig  of  the  check  was  so  admitted  on  those  pleadings,  as  Co  throw  on  the 
plaintiff  the  onus  of  proving  the  consideration. 
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1841.         value  of  the  said  counters)  for  the  said  loan  of  the  counters, 
^^^^^^"^^      the  defendant  made  the  check,  and  Lisle  took  and  received 

lilNCHAM 

V.  the  said  check  in  respect  of  the  said  loan  of  the  said  coun« 

Stanley,  i^j.^^  ^^^  ^^^  ^^  other  account  whatsoever:  that  TMle  trans- 
ferred and  delivered  the  check  to  the  plaintiff  without  any 
consideration  whatever  for  so  doing,  and  for  the  mere  pur- 
pose of  enabling  the  plaiutiflf  to  sue  the  defendant  upon  the 
check  for  the  benefit  of  Lisle,  and  that  there  never  was  any 
consideration  whatever  for  the  plaintiff  being  the  holder  of 
the  said  check,  but  that  the  plaintiff  holds  the  same  and  sues 
the  defendant  for  the  benefit  and  on  the  behalf  of  Lisle. 
Verification. 

Replication :  that  Lisk  transferred  and  delivered  the  said 
check  to  the  plaintiff,  and  the  plaintiff  took  and  received  the 
same  from  Lisle  for  a  good  and  sufficient  consideration  to 
the  amount  of  the  check,  and  that  plaintiff  held  and  holds 
the  same  for  such  consideration.  Conclusion  to  the  coun«* 
try,  and  issue  thereon  {a). 

At  the  trial  before  Lord  Denman  C.  J.,  in  Middlesex,  at 
the  sittings  after  Hilary  term,  1840,  his  lordship  ruled,  on 
the  authority  of  Edmunds  v.  Groves  (6),  that  on  this  state 
of  the  record  the  burden  of  proof  was  on  the  defendant. 
The  defendant  then  began,  and  being  unable  to  prove  that 
the  plaintiff  gave  no  consideration  for  the  check,  the  plain- 
tiff  had  a  verdict.  In  the  following  term«  a  rule  nisi  was 
granted  for  a  new  trial,  on  the  ground  of  misdirection. 

Sir  F,  Pollock  and  5.  Hughes  shewed  cause  (c)  in  this 
term.  The  question  is,  whether  the  plaintiff,  by  taking 
issue  only  on  the  consideration  given  by  himself,  has  admit- 

(a)  The  first   plea  stated   tlie  sideration.    The  first  plea,  how- 

trunsaction  between  the  defendant  ever,  is  immaterial  to  the  present 

and  LUle  in  the  same  terms  as  question,  as  the  defendant  gare  no 

contained  in  the  second  plea,  but  evidence  in  support  of  it. 

concluded  by  an  averment  that  the  (b)  2  M.  &  W.  649. 

plaintiff  had  full  knowledge  of  the  (r)  On  a  former  day  in  this  term, 

transaction  when  he  took  the  drafV,  before  Lord  Demnan  C.  J.,  Patte* 

instead  of  the  averment  in   the  son,  Willittms  and  Coleridge  Js. 
second  plea,  as  to  the  want  of  con* 
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ted  the  alleged  illegality  on  which  the  check  was  founded, 
and  thereby  taken  on  himself  the  onus  of  proving,  in  the 
first  instance,  that  he  gave  value  for  the  check.     Edmunds 
V.  Groves  (a)  is  a  decisive  authority  to  the  contrary.     There,      SrANtEy, 
to  a  ileclaration  on  a  promissory  note,  the  defendant  pleaded 
that  the  note  was  given  for  a  gaming  debt,  and  indorsed  to 
the  plaintiff  with  notice  and  without  consideration.    The 
plaintiff  replied  that  the  note  was  indorsed  to  him  without 
notice,  and  for  a  good  consideration.     Lord  Abinger  C.  B. 
said,  "  I  think  it  was  incumbent  on  the  defendant,  who  set 
up  as  a  defence  this  fact,  that  the  note  came  into  the  hands  of 
the  plaintiff  with  notice  of  its  original  infirmity,  to  have  pro- 
duced some  evidence  to  prove  it;  or,  in  other  words,  that 
the  onus  probandi  was  on  him."    And,  per  Alderson  B., 
*^  an  admission  on  the  record  is  merely  a  waiver  of  requiring 
proof  of  those  parts  of  the  record  which  are  not  denied,  the 
party  being  content  to  rest  his  claim  on  the  other  facts  in 
dispute;  but,  if  any  inferences  are  to  be  drawn  by  the  jury, 
they  must  have  the  facts  from  which  such  inferences  are  to 
be  drawn,  proved  like  any  other  facts."     J[Palieson  J.  That 
case  is  very  distinguishable.    The  plea  asserted  affirmatively 
that  the  plaintiff  had  notice,  and  the  defendant  therefore 
took  upon  himself  to  prove  that  fact.    Here  the  plea  asserts 
negatively,  that  the  plaintiff  gave  no  consideration.]     So  did 
the  plea  in  that  case.     [Paileson  J.  Yes,  coupled  with  an 
affirmation  of  notice.]    The  plaintiff  in  effect  replies,  ''I 
know  nothing  of  the  gaming  you  allege,  but  I  deny  that 
1  gave  no  consideration  for  the  check."    The  presumption 
of  law  is,  that  the  holder  of  a  negotiable  instrument  has 
given  value.    He  may  rest  his  title  on  that  presumption 
until  impeached.     If  the  defendant  pleads  gaming  inter  alios 
without  notice,  and  no  consideration  from  the  plaintiff,  the 
latter  in  his  replication  may  plead  over  to  the  gaming  as  an 
immaterial  fact,  so  far  as  he  is  concerned,  and  narrow  the 
issue  to  the  question  of  consideration.     On  that  issue  his 
presumptive  title  is  good  until  impeached  by  evidence  at  the 

(a)  3  M.  &  W.  649. 


Bingham 
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1841.  trial.  The  gaming  is  not  admitted  on  the  record  as  a  fact 
for  the  jury,  or  to  vary  the  course  of  the  trial.  The  plaintiff 
v.  "^  is  not  concluded  by  it.  It  is  a  fact  protested^  and  not  ma* 
Stanley,  ^^^^j  ^^  ^i,^  issue.  In  Bemion  v.  Davmn{a)  it  was  held 
that  traversing  a  material  fact  did  not  admit  immaterial  alle- 
gations not  traversed.  [Coleridge  J,  The  question  there 
was^  whether  the  verdict  was  right.  The  course  of  the  cause 
at  nisi  prius  was  not  disputed.  PuHeton  J.  That  case 
only  establishes  that  taking  issue  on  a  material  feet  does  not 
admit  immaterial  averments.  The  allegation  of  ownership 
of  the  vessel  was  immaterial;  but  here  the  gaming  is  the 
very  foundation  of  this  plea.]  Aldersaa  B.  inclined  to  think 
that  material  averments  were  not  admitted  asfacU  to  go  to 
the  jury.  [Paiteson  J.  A  distinction  seems  to  be  made 
between  admissions  for  the  purposes  of  pleading  and  of 
proofs  but  I  doubt  if  the  distinction  is  sound.] 

JErk  and  J?.  T.  Williams  contrtk.  The  ordinary  pre- 
sumption of  law  is,  that  the  holder  of  a  negotiable  security 
has  given  value  for  it ;  but,  if  it  is  made  to  appear  that  the 
security  was  tainted  in  its  origin  with  illegality  or  fraud,  he 
must  prove  that  he  gave  value.  Formerly,  the  illegality  was 
shewn  under  the  general  issue.  Heath  v.  San$om{b)f  but  a 
special  plea  is  now  necessary.  And  the  question  here  is, 
whether  an  admission,  x)n  the  record,  of  the  facts  stated  in 
the  special  plea,  has  not  the  same  effect,  in  throwing  proof 
of  consideration  on  the  plaintiff,  as  evidence  under  the  ge* 
neral  issue  had.  It  is  submitted  that  there  is  no  distinction 
between  a  fact  admitted  on  the  record  and  a  fact  proved  by 
evidence.  *'  Every  pleading  is  taken  to  confess  such  tra- 
versable matters  alleged  by  the  other  side  as  it  does  not 
traverse;"  S/epA.  Plead.  £1?  (c),  and  the  authorities  there 
cited.  No  evidence  is  required  to  prove  a  fact  admitted  on 
the  record;  Cawliskaw  v.  Chesfyn{d),  Frankum  v.  Lord Fal^ 

(a)  3  M.  &  W.  179.  (c)  Sd  ed. 

(6)  8  B.  &  Ad.  291.  (d)  1  Or.  &  J.  48. 
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mouth  (a)»  per  Patteson  J. ;  Blewetl  v.  Tregonning  (&)•    The 
opinion  of  Lord  Abinger  C.  B«,  in  Edmunds  v.  Groves  {c)^ 
ia  not  inconaistent,  be  thought  the  affirmative  of  the  issue, 
that  Ibe  plaintiff  bad  notice,  waa  on  the  defendant.    It  is 
true  Akkr^m  B.  said  that  an  admission  on  the  record  is 
merely  a  waiver  of  proof  of  those  parts  of  the  record  not 
denied,  but  that,  if  any  inferences  are  to  be  drawn  ^om  those 
fiicta  by  the  jury,  they  must  be  proved,  but  that  opinion  waa 
extra-judicial.    IPattenm  J.   If  the  admission  waived  the 
proof,  why  should  the  party  be  oalled  upon  to  give  evidence  ? 
Cokridge  J.  Is  it  contended  that,  if  the  defendant  had  been 
called  upon  to  prove  the  gaming,  the  plaintiff  could  have  con- 
tradicted the  evidence  i  Sir F.PoUock.  He  might  have  shewn 
it  to  be  false.     Coleridge  J.  Then  the  whole  plea  is  in  issue. 
Is  the  judge  or  jury  to  try  the  fact ;  the  former  must  deter- 
mine the  course  of  proceeding.]     Formerly,  unless  a  pro- 
testation was  used,  an  admission  by  pleading  over  operated 
as  an  estoppel  in  a  subsequent  action ;  1  Boll.  Abr.  864, 
D.  pi.  8,  10  Vin.  428  (Estoppel  D),  pi.  8.     If  it  was  an 
estoppel  in  a  future  action,  why  should  it  not  operate  as 
an  admisuon  in  the  present?    Why  is  it  a  hardship,  on  the 
plaintiff,  that  he  must  sometimes  take  issue  on  one  only  of 
several  allegations  in  the  plea,  unless  the  others  are  thereby 
admitted  in  that  cause)     In  an  action  by  villein  against  his 
lord,  unless  the  latter  makes  protestation  that  he  is  his  vil- 
lein, the  plaintiff  is  enfranchised;  Com.  Dig.  (Plead.)  N. 
Protestation.     Alderson  B.  is  reported  to  have  said,  '^  that 
the  pleadings  are  not  before  the  jury,  but  only  the  issue.*' 
In  practice  this  is  not  so.     In  action  by  husband  and  wife, 
unless  the  marriage  is  denied  by  the  plea,  counsel  in  address- 
ing the  jury  may  treat  the  relation  as  an  existing  fact ;  or, 
on  a  new  assignment  extra  viaro,  may  comment  on  the  exist- 
ence of  a  road.     But  there  are  authorities  to  shew  that  an 
admission  on  the  pleadings  is  available  for  the  purposes  of 
the  cause ;  Kinnersley  v.  Orpe  (d),  per  Buller  J.^^  though 

(a)  2  A.  &  E.  456;  5.C.  4  N.  &  M.  333.        (c)  2  M.  &  W.  642 . 
(fr)  3  A.  &  £.  554;  S.C.  5  N.  &  M.  308.        \d)  1  Dough  58. 
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1841.  there  was  a  protestando;  and  see  Gale  v.  Capern{q),  Jacob  v. 
Hungate{b),  Perceval  v.  Frampton  (c),  Simpson  v.Clarke{d), 
In  Jofies  V.  Brown  (e),  I^ndal  C.  J.  said,  "  It  is  contended, 
STANLcr.  Qn  behalf  of  the  plaintiff,  that^  having  taken  issue  on  a  single 
allegation,  he  is  not  to  be  considered  as  having  therefor^ 
admitted  all  the  other  allegations  of  the  plea,  and  that  the 
defendant  ought  to  establish  by  proof  the  truth  of  those 
other  allegations.  I  think,  however,  that  this  is  not  the 
result  of  such  a  state  of  the  pleadings,  but,  on  the  contrary, 
that,  as  the  plaintiff,  who  might  have  denied  all  the  allega- 
tions, has  singled  out  one  only  to  be  put  in  issue,  he  must 
be  taken,  for  the  purpose  of  this  cause,  to  have  admitted 
the  rest."     Bosanquet  J.  concurred  in  that  opinion. 

Cur,  adv.  vuli. 

Lord  Dbnman  C.  J.,  at  the  sittings  after  this  term 
(June  19),  delivered  the  judgment  of  the  Court. — The 
issue  was  raised  on  a  plea  to  a  declaration  against  the 
drawer  of  a  check  upon  a  banker,  setting  forth  facts  which 
would  have  made  it  illegal  under  the  statutes  of  gaming, 
and  concluding  with  an  averment  that  plaintiff  took  the 
bill  without  a  good  consideration.  The  replication  asserted 
that  he  took  it  for  a  good  consideration. 

It  was  necessary  for  me  to  decide  at  nisi  prius  on  whom 
the  burden  of  proof  lies  in  such  a  state  of  the  record.  I 
thought  it  lay  on  defendant,  who  thereupon  attempted  to 
prove  the  gambling  consideration,  but  gave  no  evidence  that 
plaintiff  took  the  bill  without  consideration.  It  followed,  if 
my  ruling  was  correct,  that  the  plaintiff  was  entitled  to  a 
verdict. 

A  rule  was  obtained  for  a  new  trial.  The  first  step  in 
the  argument  was,  that  plaintiff,  by  taking  issue  on  the  con- 
sideration given  by  himself,  admitted  the  illegal  considera- 

(a)  1  A,  &  E.  108 ;  8.C.3  N.         (c)  3  C,  M.  &  R.  180. 
&  M.  863.  (d)  2  C,  M.  &  R.  348. 

(6)  I  M.  &  Rob.  445.  Ifi)  1  B,  N,  C.  484. 


TRINITY  TERM,    IV  VICT.  243 

tion  on  nvhich  the  bill  was  said  to  be  founded  *    This  has         1841. 
led  us  to  consider  the  doctrine  more  than  once  advanced  in      ^^^^''^ 
the  Court  of  Exchequer,  especially  by  my  brother  Aldersoft,  «. 

in  the  cases  of  Edmunds  v.  Groves  (a)  and  Bennion  ▼•  Da-  Stamlby. 
vison{b\  where  he  observed  during  the  argument  that  "the 
pleadings  are  not  before  the  jury,  but  only  the  issue/'  and 
gave  judgment  in  substance,  that  **  an  admission  on  the 
record  is  merely  a  waiver  of  requiring  proof  of  those  parts 
of  the  record  which  are  not  denied/the  party  being  content 
to  rest  his  claim  on  the  other  facts  in  dispute ;  but,  if  any 
inferences  are  to  be  drawn  by  the  jury,  they  must  have  the 
facts,  from  which  such  inferences  are  to  be  drawn,  proved 
like  any  other  facts." 

Now  both  these  cases  are  distinguishable  from  the  pre* 
sent.  In  Edmunds  v.  Groves  (a)  the  plea  stated  not  only 
that  the  plaintiiF  took  the  bill  without  consideration,  but 
that  he  knew  of  the  Hlegality  ;  and  that  knowledge  was  tra- 
versed by  the  replication.  No  doubt,  according  to  all 
rules  of  pleading,  whether  in  actions  on  bills  of  exchange 
or  any  other  cause  of  action,  where  an  affirmative  allegation 
is  made  by  the  defendant,  and  denied,  the  onus  of  proving 
it  is  on  him.  The  affirmative  as  to  the  plaintiff's  know-* 
ledge  was  clearly  alleged  by  the  defendant,  and  therefore  he 
was  rightly  put  to  prove  that  allegation  at  the  trial.  In  the 
other  case  of  Bennion  v.  Davison  (6)  the  allegation  in  the 
declaration,  which  was  decided  not  to  be  admitted  by  the 
plea,  was  an  immaterial  allegation,  and  the  decision  of  the 
Court  is  put  expressly  ou  that  ground,  though  my  brother 
Alderson  says,  ^'  that  it  must  not  be  taken  for  granted  that, 
if  it  had  been  material,  there  was  an  admission  of  it  as  a 
fact  to  go  the  jury." 

Upon  full  consideration,  we  cannot  agree  with  the  doc- 
trine thus  stated.  We  think  that  an  admission  made  in  the 
course  of  pleading,  whether  in  express  terms  or  by  omitting 
to  traverse  what  has  been  before  alleged,  must  be  taken  as 
an  admission  for  all  purposes  of  the  cause,  whether  the 
facts  relate  to  the  parties  or  to  third  persons,  provided  the 
(fl)  2  M.  &  W.  042.  (6)  3  M.  &  W.  179. 


BiireHAlc 
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l84t.        allegation  so  made  be  material.    We  find  no  authority  to 

the  contrary,  and,  indeed,  in  former  times,  before  the  neW 

V.  rules,  such  admission,  in  the  absence  of  a  protest,  estbpped 

TANLET.      ^|j^  party,  even  in  another  cause,  from  disputing  thfe  fact  so 

admitted. 

The  issue  in  this  case  was  in  its  terms  plainly  affinnative 
on  the  part  of  the  plaintiiF,  and  the  onus  therefore  lay  on 
him.  So  it  would  if  the  plea  had  been  to  a  declaratbn  on 
a  bill  of  exchange  that  the  bill  was  accepted  for  the  ac- 
commodation of  the  drawer,  and  indorsed  by  him  to  the 
plaintiff  without  consideration,  and  the  plaintiff  had  replied 
that  he  gave  consideration.  The  diflerence  between  the 
two  cases  is  not  as  to  the  onus  of  proving  the  issue ;  in 
both  it  is  on  the  plaintiff;  the  difierence  is  as  to  the  mode 
of  proving  the  issue,  and  as  to  what  shall  be  treated  as  suf- 
ficient proof  by  the  plaintiff:  and  in  this  respect  the  itile 
remains  as  it  was  when  the  general  issue  was  pleaded.  In 
the  case  of  an  accommodation  bill,  the  production  of  the 
bill  is  sufficient  primft  facie  proof  by  the  plaintiff:  in  the 
case  of  an  illegal  bill,  or  one  on  which  suspicion  of  fraud  is 
cast,  the  plaintiff  must  go  further.  Under  the  general  issue, 
that  illegality  or  that  suspicion  was  shewn  by  evidence  on 
the  part  of  the  defendant ;  now  it  is  shewn  by  the  defend- 
ant's allegations  in  his  plea,  if  not  denied  by  the  plaintiff. 

For  my  own  part,  1  have  felt  some  difficulty  in  coming  to 
this  couclusiou,  because  it  appeared  to  me  that  the  course 
of  practice  had  been  the  result  of  a  kind  of  tacit  convention 
at  nisi  prius,  and  that  after  the  new  rules  were  introduced, 
and  the  evidence  was  required  to  be  pointed  to  specific 
issues,  illegality  of  original  consideration  might  be  proVed^ 
without  raising  any  inference  of  the  want  of  consideration 
between  the  parties  to  the  suit.  I  think,  however,  that  5 
&  5  WilL  4,  c.  41,  may  be  considered  as  adopting  the  prac- 
tice which  had  been  known  to  prevail.  And  we  are  of 
opinion  that  the  plaintiff  ought  in  this  case  to  have  been 
put  to  prove  that  he  gave  consideration ;  and  that  the  rule 
for  a  new  trial  must  be  made  absolute. 

Rule  absolute* 
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The  Queen  v.  The  Inhabitants  of  Clint.  Saturdav, 

^^  June  Stn. 

On  appeal  to  the  Michaelmas  quarter  sessions,  1840,  for  Where  the  ses- 
the  West  Riding  of  Yorkshire,  against  an  order  of  the  £4th  chareed  «i  '*" 
Jane,  1840,  for  the  removal  of  John  Laxj  his  wife  and  order  of  re- 
children,  from  the  township  of  Birstwith  to  the  township  ground  of  a 

of  Clint,  both  in  the  West  Riding,  the  sessions  confirmed  material  vari- 

.  .   .  ance  between 

the  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  the  settlement 

From  the  case  it  appeared  that  a  former  order  for  the  ^**^®^  !°  ^^^ 
*  ■    ^  ^         pauper  sexa* 

removal  of  the  pauper,  his  wife  and  children,  from  Birst-  mi  nation  and 
with  to  Clint,  had  been  made  on  the  8th  May,  1839,  upon  JJov^'She' 

an  examination  of  the  pauper  setting  up  a  settlement  in  ^^}^U  the  de- 
4-*i-       t  •         «_      .       1  •  •       •      .  ^^-.  1         cision  is  upon 

i^hnt  by  rentmg,  kc.  m  that  township,  m  1827,  and  an  the  merits  and 

occupation  from  June  in  that  year  to  June,  1828.    That  ^^^^  "^  ^*l»'  * 

,  "^  second  order 

order  was  appealed  against,  and  the  ground  of  appeal  was,  of  removal 

that  the  pauper  did  not  bon&  fide  rent  or  occupy,  for  a  year  n^ade'uDon  a 

from  June,  18£7,  until  June,  1828.     On  the  hearing  of  this  second  exami- 

appeal  at  the  summer  quarter  sessions  for  the  West  Riding,  Xc7acts  a)r-^ 

18S9»  it  appeared  that  the  pauper  entered  upon  the  tene-  "^^tly. 

.  I  .     I  •  Held,  there- 

ment  m  June,  1828,  and  not  \n  1827,  as  stated  m  his  exa-  fore,  where  an 

mination,  and  that  he  quitted  in  August,  1829.    The  ses-  ^'^^^i^^aT 
sions  held  the  variance  material,  discharged  the  order,  and  been  made 
refused  to  grant  a  case.    This  Court  afterwards,  in  Trinity  m'^ent  brre^^^^^ 
term,  1840(a),  discharged  a  rule  for  a  mandamus  to  the  ingatenement, 
•     .•         .         .  ^'  J  r         *!.  1  as  Stated  in  the 

justices  to  enter  continuances  and  hear  the  appeal.  pauper's  exa- 

The  second  order  of  removal,  now  in  question,  was  made  minat»on,  from 
.       .  ^   ,  ?       ,  .  1887  to  1838, 

upon  an  examination  of  the  pauper,  stating  his  occupation,  and  the  ses- 

agreeably  to  the  dates  proved  at  the  trial  of  the  former  ^^redthe*' 

appeal,  to  have  been  from  June,  1828,  to  August,  1829.  order  on  its 

The  grounds  of  appeal  against  this  second  order  of  removal  3f^nt"iM  *' 

were  the  same  (except  that  the  dates  were  altered  so  as  to  ^^  from  1828 

meet  the  altered   examination)  in  the  second   notice  of  second  order 

appeal  as  in  the  first,  with  the  addition  of  a  new  and  dis-  ^^  removal 
.  could  not  be 

tinct  ground  of  appeal,  as  follows :  made  upon 

another  exa- 
(fl)  The  case  {Reg.  v.  Jiatkes  of  Wett  Riding)  is  reported  in  3  P.  &  ?*°*^*J^5'  *^^ 
^*  ^**  conrecdy. 
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1841.  **  That  a  former  order  made,  8cc.  for  removing  the  said 

^y^l^"^      John  Lax.  8tc.  from  Birstwilh  aforesaid  to  Clint  aforesaid. 
The  Queen  . 

9.  was  discharged  by  the  Court  of  Quarter  Sessions,  held  at 

^"^c'uN^T*  °^  *^^'  °"  ^^^  ^^  •^"'^'  ^^^^'  ^"  "°  *PP^*'  prosecuted  by  the 
said  township  of  Clint  against  such  order  of  removal,  and 
which  said  order  related  directly  to  the  settlement  of  the 
said  John  Lax,  &c.  on  the  day  of  the  date  of  the  said  former 
order  of  removal,  which  is  the  same  seitlement  now  in  ques^ 
iion  between  tite  parties  to  the  present  appeal,  and  it  is 
therefore  binding  and  conclusive  between  them,  so  far  as 
respects  the  place  of  the  last  legal  settlement  of  the  said 
John  Lax,  his  wife  and  children,  it  being  admitted  (a)  in 
the  copy  of  the  examination  of  the  said  John  Lax,  sent  to 
the  said  appellants  along  with  the  order  of  removal  now 
appealed  against,  that  the  said  John  Lax  has  not  done  any 
act  to  gain  a  settlement  subsequent  to  the  date  of  the  said 
former  order  of  removal/' 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  discharging  of  the  former  order  of  removal,  under  the 
circumstances  above  stated,  was  conclusive  between  the 
parties  on  the  second  appeal,  so  as  to  preclude  the  respond- 
ents from  removing  the  pauper  again  upon  a  fresh  order, 
founded  upon  a  new  and  correct  examination. 

If  this  Court  should  be  of  opinion  that  it  was  conclusive, 
then  the  second  order  of  removal,  and  the  order  of  sessions 
confirming  the  same,  are  to  be  discharged. 

Worllejfi  iti  support  of  the  order  of  sessions.  The  judg- 
ment  of  the  sessions,  at  the  time  of  the  former  appeal,  is 
conclusive  only  upon  the  question  then  decided :  Rex  v. 
Wick,  Si.  Lawrence  (b).  Rex  v.  Osgathorpe{c).  The  settle^ 
ment,  on  which  the  second  order  of  removal  is  made,  is 
not  the  same  with  that  on  which  the  first  was  made;  the 

(a)  The  admission  referred  to  (b)  5  B.  &  Ad.  5*26;  S.C.  2  N. 

was  an  admission  implied  from  the  &  M.  S89. 

absence  of  any  allegation  of  a  sub-  (c)  Burr.  S.  C.  961 . 
tequent  settlement. 
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question  therefore  raised  on  the  second  appeal,  could  not        1841. 

have  deen  decided  by  the  sessions  on  the  former  appeal.        J^^'^T^ 
^  1.  ^        r  '  ,.     1        .  J         r    The  Queen 

Secondly,  an  order  of  sessions,  discharging  an  order  of  v. 

removal,  is  not  final,  unless  made  upon  the  merits:  Rex  v.  Inl^a^"^*'*^^  of 
Wickj  St.  Lawrence  {a) J  which  was  recognised  in  Rex  v. 
Church  Knowle{b),  The  merits  of  this  case  were  wholly 
untried  upon  the  former  occasion,  and  the  case  went  oiF 
upon  a  technicality  which  precluded  the  respondents  from 
going  into  the  question  in  issue.  [Coleridge  J.  The  ques- 
tion was  not  as  to  the  settlement  of  the  pauper  generallyi 
but  as  to  the  settlement  alleged.  Did  not  the  sessions 
decide  upon  the  merits  when  they  decided  the  whole  ques- 
tion, which  was,  whether  the  pauper  had  the  settlement 
alleged  71  The  settlement  now  alleged  has  never  been 
adjudicated  on.  The  sessions  would  not  allow  the  respond- 
ents to  enter  upon  it,  because  it  was  misdescribed,  in  the 
examination,  perhaps  by  a  mere  slip  of  the  pen.  The 
respondents  have  been  nonsuited,  and  are  entitled  to  try 
again.  The  informality  by  which  they  were  defeated  was 
like  an  informality  in  the  notice  of  appeal,  or  any  other 
informality  which  prevents  a  party  from  going  into  his  case. 
[Coleridge  J.  You  did  go  into  your  case,  and  the  sessions 
decided  that  you  had  failed  to  prove  it.  We  must  now 
assume  the  variance  to  have  been  material.  Patieson  J. 
You  might  as  well  say  the  decision  would  not  have  been 
upon  the  merits  if  you  had  set  up  in  the  examination  a  set* 
tiement  by  hiring  and  service,  and  had  sought  to  prove 
nothing  but  a  settlement  by  estate.] 

i7.  Hall  and  Pickerings  contrd,  were  not  heard. 

Lord  Denman  C.  J.— The  4  8c  5  Will.  4,  c.  76,  has 
made  a  great  difference  as  to  such  points.  A  party  must 
send  notice  of  the  actual  settlement  on  which  he  relies,  and 
if  he  does  not,  whether  by  mistake  or  not,  his  adversary 
has  a  right  to  bind  him,  aud  shut  him  out  from  proving  any 

(a)  5  B.  &  Ad.  526  J  5.  C.  S  N.  (6)  T  A.  &  E.  471 ;  5.  C.  3  N. 

ft  M.  389.  &  P.  359. 

vol,.  1. — G.  i).  T 


Inhabitants  of 
Clint* 
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other  settlement*  This  may  be  said  to  be  a  hard  rule;  but 
I  think  it  promotes  justice  to  keep  parties  to  the  issue,  and 
not  allow  them  to  set  themselves  right  at  any  future  tim«. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 
D.  Order  of  Sessions  quashed. 


Thurtday^ 
June  3. 

Where  the 
trustees  of  a 
turnpike  road 
have  formed 
a  new  road 
through  pri- 
vate grounds, 
but  have  neg- 
lected to 
make  proper 
fences,  as  re- 
quired by  Stat. 
4  Geo.  4,  c.  95, 
s.  66,  the  want 
of  the  neces- 
sary funds  for 
that  purpose 
is  not  a  suffi- 
cient answer 
to  a  nianda- 
mus  com- 
manding them 
to  make  the 
fences. 


The  Queen,  on  the  Prosecution  of  Samuel  Crawley, 
V.  The  Trustees  of  the  Luton  Roads, 

XH£  defendants  had  obtained  a  rule  nisi  to  set  aside  a 
peremptory  writ  of  mandamus  issued  by  the  prosecutor  in 
this  case,  under  the  following  circumstances.  In  Michael- 
mas term,  18d9»  a  mandamus  had  issued  to  the  defendantsi 
at  the  instance  of  the  prosecutor,  which  recited  the  4  Geo.  4, 
c.  Q5,  s.  6Q  (a),  and  suggested  that  they  had  diverted  and 
altered  the  course  of  a  certain  part  of  a  turnpike  road,  of 
which  they  were  trustees,  between  the  town  of  Luton  and 
the  village  of  Barton  in  the  Clay,  in  the  county  of  Bedford, 
"  and  had  made  a  new  road  upon,  in,  through,  and  over 
certain  closes  or  pieces  of  land  situate  in  the  parish  of 
Luton,  belonging  to  the  prosecutor  (describing  them);  that 
the  prosecutor  had  required  the  defendants  to  make  and 
plant,  or  cause  to  be  made  and  planted,  proper  quickset 
hedges,  and  to  make  or  build  proper  fences  or  walls  on 
both  sides  of  the  said  parts  of  such  new  made  road  with 
sufficient  ditches,"  which  they  had  refused  and  neglected  to 
do.  The  writ  then  commanded  the  defendants  to  make 
the  hedges  and  fences  or  walls  as  required  in  pursuance  of 
the  statute. 


(a)  That  in  all  cases  where  the 
trustees  or  commissioners  of  any 
turnpike  road  shall  turn  or  alter 
any  part  or  parts  of  such  turnpike 
road,  or  tnake  any  new  road  over 
and  through  any  private  grounds, 
Or  across  any  public  or  private 


footway  frc,  such  trustees  or  com« 
missioners  shall  make,  or  cause  to 
be  made  and  planted,  proper  quick- 
set hedges,  or  shall  make  or  build 
proper  fences  or  walls  on  both 
sides  of  such  new  made  road,  kc. 
with  sufficient  ditches  5(c« 


Lt7T01f  R0AO8. 
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The  defendants  made  return^  Ist*  Denying  that  the  closes         1841. 
mentioned  in  the  writ  were  at  the  issuing  of  it  the  private      ^^v^ 
grounds  or  private  ground  of  the  said  S,  Crawley  within  9. 

the  meaning  of  the  statute.  2dly-  That  before  making  the  jJl^^wL^ 
said  diversion  and  new  road,  to  wit,  on  the  S9th  March, 
1850,  the  defendants  and  the  prosecutor  had  appointed  a 
surveyor  to  assess  the  sura  of  money  which  the  defendants 
ought  to  pay  to  the  said  Samuel  Crawley  for  so  much  of  the 
said  closes  as  they  might  require  to  take  for  the  diversion 
and  for  making  of  the  said  new  road  over  the  same,  and 
for  the  damage  which  he  might  sustain  by  reason  of  the 
said  intended  diversion  and  alteration^  and  the  making 
of  the  said  new  road  upon  and  over  the  same  in  anywise 
whatsoever.  That  the  said  surveyor  in  1832  assessed  the 
sum  at  379/'  lOs.  for  and  in  respect  of  the  right  and  in- 
terest of  the  said  Samuel  Crawley  to  and  in  so  much  of 
the  said  closes  as  the  defendants  should  require  and  take, 
and  for  the  damage  which  he  might  sustain  as  aforesaid ; 
and  that  defendants  therefore  executed  a  mortgage  of  the 
tolls  for  420L  to  the  said  Samuel  Crawley,  who  accepted 
and  received  the  same  for  and  in  respect  of  the  matters  in 
that  behalf  aforesaid*  ddly.  That  the  defendants  had  not 
nor  had  any  person  in  their  behalf,  at  the  date  of  the  said 
writ,  and  at  the  time  when  the  said  Samuel  Crawley  re- 
quired them  to  make  and  plant  the  said  hedges  and  fences 
or  walls  with  ditches,  as  in  the  writ  mentioned,  nor  have 
they  now  any  funds,  monies,  or  property  whatsoever  in 
their  hands,  possession,  power,  custody,  and  control^ whereby 
they  can  or  at  the  several  times  aforesaid  could  make  or 
cause  to  be  made  and  planted  proper  quickset  hedges,  or 
make  or  build  proper  fences  or  walls  on  both  sides  of  the 
said  new  made  road  or  any  part  thereof  in  the  writ  men^ 
tioned,  so  as  effectually  to  guard  and  fence  off  the  said 
lands,  or  any  or  either  of  them  or  any  part  thereof  from 
trespass  and  injury,  but  that  on  the  contrary  the  said  de- 
fendants, as  trustees  its  aforesaid,  now  are  and  at  the  date 
of  the  Mid  writ  and  at  the  time  of  the  said  request^  Were 

t2 
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indebted  to  divers  persons  in  the  sum  of  10^000/.  and  up- 
wards^  which  they  were  and  still  are  unable  to  pay  and 
V.  satisfy,  and  which  said  sura  was  raised  and  borrowed  by 

LuTontoADs,  ^^""^"^  ^^  several  acts  of  parliament. 

The  prosecutor,  protesting  that  the  return  and  the  mat* 
ters  therein  contained  were  insufficient  in  law  to  bar  the 
peremptory  writ,  traversed  the  allegation  that  the  said 
closes  were  not  his  private  grounds  within  the  meaning  of 
the  statute,  on  which  issue  was  joined.  The  issue  was 
tried  at  the  Bedford  summer  assizes,  1840,  and  the  jury 
found  a  verdict  for  the  plaintiiF.  In  the  ensuing  term  a 
rule  for  the  peremptory  writ  was  granted,  and  the  defendants 
obtained  this  rule  to  set  it  aside. 

Sir  J.  Campbell  A.  G.  and  Bifles  now  shewed  cause.  By 
Stat.  9  Aim»  c.  20,  s.  2,  the  prosecutor  "  may  plead  to  or  traverse 
all  or  any  the  malerial  facts"  contained  in  the  return,  and  if 
a  verdict  shall  be  found  for  him,  a  peremptory  writ  for  him 
shall  be  granted  without  delay.  Here  the  prosecutor  has 
succeeded  on  the  only  material  issue  raised  on  the  re- 
turn. It  will  be  contended  that  the  alleged  compensation 
for  the  value  of  the  land  and  **  damage"  caused  by  making 
the  new  road  was  accepted  in  lieu  of  all  further  acts  to  be 
done  by  the  defendants;  but  the  compensation  was  made 
under  the  S  Geo,  4,  c.  126,  s.  84,  for  damage  contemplated 
by  that  act,  which  did  not  include  the  repair  of  fences. 
The  Stat.  4  Geo.  4,  c.  95,  s.  66,  enacts,  that  in  all  cases 
where  the  trustees  shall  make  a  new  road  through  any  pri* 
vate  grounds  they  shall  make  and  plant  proper  fences. 
Again,  the  erection  of  them  being  an  imperative  duty,  a 
return  that  the  trustees  had  not  nor  have  the  necessary 
funds  for  that  purpose  is  as  insufficient  and  immaterial  a 
return,  in  point  of  law,  to  this  writ,  as  to  a  mandamus  for 
payment  of  the  purchase  money  for  the  land. 

Gunning  contra.  The  return  contained  three  material 
allegations  in  answer  to  the  writ,  and  the  prosecutor  tra* 
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versed  one  only.     Although  he  succeeded  on  this  issue^  he         1841. 
has  not  thereby  shewn  the  return  generally  to  be  insufficient    »..    q 
or  falsified.     If  the  alleged  compensation  did  not  include  v. 

the  expense  of  new  fences,  he  ought  to  have  traversed  that  Luton  Roads. 
part  of  the  return  and  raised  that  question.  Nor  has  he 
traversed  the  want  of  funds.  He  cannot  therefore  be  en- 
titled to  this  writ  under  the  statute  9  Ann.  c.  20.  The 
grant  of  a  mandamus  is  an  act  of  a  discretionary  nature ; 
Bac.  Abr.  Mandamus  (E),  Rex  v.  OweH{a)\  and  when 
public  officers  discharging  a  public  duty,  without  any  per- 
sonal liability,  plead  a  want  of  funds,  the  Court  will  look 
whether  the  prosecutor,  by  bis  acquiescence  for  a  long 
period  in  the  state  of  facts  alleged  in  this  return,  has  not 
disentitled  himself  to  this  writ. 

Sir  J.  Campbell  A.  G.  replied. 

Lord  Den  MAN  C.  J. — It  seems  to  me  that  the  want  of 
funds  is  notf  in  point  of  law,  an  answer  to  this  writ. 
Though  the  duty  which  the  defendants  had  to  discharge 
was  a  public  duty,  it  does  not  appear  on  the  return  why 
they  are  without  funds,  or  how  they  have  disposed  of  them. 

Patteson  J. — When  the  trustees  made  the  new  road 
they  were  bound  by  the  statute  to  make  proper  fences.  If 
they  had  not  the  funds  to  do  both,  they  should  have  done 
neither. 

Williams  J.  concurred. 

Coleridge  J. — It  was  as  much  the  duty  of  the  trustees 
to  make  proper  fences  as  to  make  the  road. 

Rule  discharged  (b), 

(a)  Skin.  669.  of  a  puhlic  duty,  see  Reg,  v.  The 

(^)  As  tothe  sufficiency  of  a  re-  Eastern  Countiet   'Railtray   Com- 

cum,  that  a  Company  Ilos  not  the  yanjf,  4  P.  &  D.  46. 

funds  necessary  for  the  discharge 
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Wednesday,  GlBSON  r.   KiBK. 

May  2Qih. 
Debt  will  Ho    DEBT  for  use  and  occupation.    At  the  trial  before  Al-- 

^uMiton       *''*^'*  ^'  "'  ^^^  8P"ng  assizes  for  Northumberland,  1839, 

ihough  there     it  appeared  that  the  defendant  was  tenant  to  the  plaintiff  of 

demis^^^*^    certain  premises  at  ^6/.  per  annum,  under  a  demise  by  the 

henotbjr         plaintiff,  not  under  seal,  bearing  date  Oct.  8,  1837*    The 

tenancy  was  to  commence  on  the  1 1th  November  then  aeitt. 

By  force  of  this  demise  the  defendant  held  the  premises,  and 

it  was  for  the  occupation  under  it  that  the  action  was 

brought.    It  was  objected,  on  the  part  of  the  defendant,  that 

debt  would  not  lie  for  use  and  occupation,  where  there  was 

an  express  demise.     The  learned  judge  overruled  the  ob* 

jection,  and  the  plaintiff  had  a  verdict. 

Matthews  obtained  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  had.  He  contended  that  where  it  appeared 
that  the  occupation  was  under  an  express  demise  the  decla- 
rationwas  not  supported,  inasmuch  as  it  alleged  an  enjoyment 
by  permission  of  the  plaintiff,  and  the  proof  was,  that  by  the 
demise  the  estate  was  out  of  him  and  in  the  tenant  who  en- 
joyed in  right  of  his  own  estate  as  tenant:  that  this  objec- 
tion would  apply  equally  to  assumpsit  for  use  and  occu- 
pation but  for  the  statute  II  Geo.  S,  c.  19>  s.  14,  which 
enacted  in  express  terms  that  the  proof  of  a  demise  not 
under  seal  should  not  nonsuit  the  plaintiff.  He  also  re- 
ferred  to  this  enactment  to  shew  that  before  it  no  action  for 
use  and  occupation  could  be  maintained  in  the  case  of  an  ex- 
press demise,  for,  if  it  could,  that  statute  was  unnecessary. 

Alexander  and  W»  H.  Watson  shewed  cause  (fl). 

Matthews  supported  the  rule. 

Cur.  adv.  vult. 

(a)  In  Hil.  term,  Jan.  14th,  before  Lord  Denman  C.  J.  Litiledaie, 
PaUesofif  and  Coleridge  Js. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the  j84l. 
Court. — This  was  an  action  of  debt  for  use  and  occupa- 
tion. Plea«  nunquam  indebitatus.  On  the  trial  it  appeared 
that  the  defendant  held  under  a  lease,  not  under  seal,  dated 
October  8th,  18S7,  whereby  "the  plaintiiF  agreed  to  let 
and  the  defendant  to  take  the  premises  at  26L  per  annum, 
the  tenancy  to  commence  on  the  11  th  November  then  next." 
The  learned  judge  was  asked  to  nonsuit,  but  refused,  and 
directed  a  verdict  for  the  plaintiff. 

We  are  now  asked  to  set  this  verdict  aside,  upon  the 
ground  that  the  action  is  misconceived,  that  although  a 
count  in  debt  for  rent  would  be  good  under  the  circum- 
stances, yet  that  a  count  in  debt  for  use  and  occupation  is 
not  good,  as  soon  as  it  appears  that  there  is  a  demise  at  a 
certain  rent. 

The  objection  is  one  of  a  strictly  technical  nature,  but  the 
defendant  is  not  on  that  account  less  at  liberty  to  take  it, 
and,  if  it  be  found  tenable,  the  plaintiff  is  in  no  way  aggrieved, 
for  he  might  have  framed  his  count,  without  any  difficulty, 
so  as  to  be  free  from  all  objection. 

The  action  of  debt  for  use  and  occupation  (as  well  as 
that  of  indebitatus  assumpsit  for  the  same)  is  quite  of  mo- 
dern introduction.  The  learned  counsel  for  the  defendant 
conceded  upon  the  argument  that  such  action  would  lie  at 
common  law,  where  there  is  no  demise  at  a  certain  rent, 
and  probably  upon  principle  it  would  lie,  but  no  instance  of 
it  is  to  be  found  in  any  of  the  old  entries.  The  first  notice 
of  such  an  action  is  in  Stroud  v.  Rogers  (c/),  cited  and  re- 
lied on  in  Wilkins  v.  TVingate(b),  and  again  in  King  v. 
Fraser  (c).  Since  those  cases  the  action  has  become  very 
common,  and  has  certainly  been  resorted  to  wherever  the 
demise  has  not  been  by  deed,  without  regard  to  the  dis- 
tinction now  taken  between  mere  occupation  by  permission 
for  reasonable  remuneration,  and  demises  for  a  certain  time 
at  a  certain  rent.      Actions  of  indebitatus  assumpsit  for 

(a)  Hil.  32  Geo.  3.  (f)  6  East,  348. 

(6)  6  Term  Rep.  02. 
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use  and  occupalion  have  also  been  constantly  brought 
whether  there  has  been  a  certain  term  and  a  certain  rent 
or  not,  but  that  action  is  protected,  by  statute  1 1  Geo.  ^, 
c.  \9,  s.  14,  from  being  defeated  by  proof  of  a  certain  rent 
under  a  parol  demise  or  agreement  not  under  seal,  whereas 
the  action  of  debt  is  not  mentioned  in  that  statute,  but  only 
an  action  on  the  case,  and,  in  Effler  v.  Marsden  (a),  Mr. 
Justice  Gibbs  expressly  states  that  the  action  of  debt  for  use 
and  occupation  is  not  under  1 1  Geo.  2,  Before  that  statute 
actions  of  assumpsit  for  the  occupation  of  land  had  fre- 
quently been  held  maintainable,  notwithstanding  the  objec- 
tion that  rent  sounded  in  the  realty  and  could  not  be  the 
subject  of  a  mere  personal  action,  the  Courts  apparently 
treating  the  contracts  between  the  parties  as  agreements, 
and  not  leases,  and  so  not  concerning  the  realtjf  whenever 
they  held  the  actions  maintainable,  and  holding  the  action 
not  maintainable,  whenever  they  could  not  shut  their  eyes 
to  an  actual  lease,  as  in  the  case  of  Brett  v.  Read(b),  which 
was  indebitatus  assumpsit  for  rent  arrear,  and  was  held  bad 
on  that  account.  The  principal  cases  are  collected  in  the 
note  to  Beverley  v.  Lincoln  Gas  Company  (c).  The  Court 
in  that  case  observed,  that  the  action  for  use  and  occupation 
is  established  by  stat.  1 1  Geo.  2,  which  expression  must  not 
be  taken  as  meaning  that  It  was  introduced  by  that  act,  but 
only  that  it  was  established  even  in  cases  where  there  was 
an  express  demise  at  a  certain  rent,  if  not  under  seal.  Yet 
no  instances  of  indebitatus  assumpsit  for  use  and  occupa* 
tion  will  be  found  before  that  act ;  nor  any  founded  upon 
a  quantum  meruit;  they  are  all  for  some  fixed  sum.  So 
debt  for  rent  was  at  all  times  maintainable  whenever  the 
demise  was  by  deed,  or  by  writing  not  under  seal,  or  by 
word  of  mouth,  both  which  latter  are  of  course  included  in 
the  expression  ''  parol  demise,"  so  frequently  found  in  our 
books.  The  entries  are  numerous  in  JRastall,  Clift  and 
Thompson,  and  in  Saunders  and  other  books.     But  they 

(a)  5  Taunt.  25.  (r)  6  Ad.  &  £.  839;  &  C.  S  N. 

lb)  Cro.  Ca.  843;  Sir  W.  Jones,      &  P.  283. 
329. 
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one  and  all  contain  the  word  "  demised/'  and  shew  the  rent 
in  certain,  though  when  the  demise  was  by  deed  no  profert 
is  made,  and  frequently  no  statement  of  the  existence  of  a 
deed,  it  being  considered  as  a  mere  inducement  to  the  ac- 
tion.    No  instance  is  to  be  found  among  them  of  an  action 
of  debt  for  a  reasonable  remuneration  for  the  occupation  of 
land.    The  truth  is  that  the  occupation  of  land  by  a  person 
bound  to  pay  some  remuneration  for  h,  without  the  amount 
or  time  of  payment  being  fixed,  was  and  is  now  of  rare 
occurrence.     When  it  does  occur,  the  implied  contract  is 
raised  by  law  from  the  fact  that  land  belonging  to  the  plain- 
tiff has  been  occupied  by  the  defendant  by  the  plaintiff's 
permission — the  obligation  is  co-extensive  with  and  mea- 
sured by  the  enjoyment — ^^as  soon  as  the  occupation  ceases, 
the  implied  contract  ceases,  and,  as  no  express  time   is 
limited,  the  remuneration  must  necessarily  accrue  from  day 
to  day.    This  state  of  things  is  prim&  facie  supposed  to 
exist  in  all  actions  for  use  and  occupation,  at  least  so  far  as 
regards  time  of  payment,  therefore  it  is  held  that  in  debt  for 
use  and  occupation  it  is  not  necessary  to  state  the  particu- 
lars of  the  holding :   Wilkins  v.  Wwgate  (a),  King  v.  Frw 
ser{b),  Davies  v.  Edwards  {c);  and,  in  such  action  for  the 
use  and  occupation  of  a  house  which  has  been  burned  down, 
the  plaintiff  may  recover  up  to  the  time  of  the  fire,  as  was 
held  by  this  Court  in  Easter  term  last  in  the  case  of  Packer 
V.  Gibbins{d),  in  which  case  the  defendant  could  only  have 
prevented  the  plaintiff  from  so  recovering  by  setting  up 
that  he  was  tenant  for  a  certain  time,  and  then  he  would 
have  been  liable  for  rent  after  ihejire  until  that  time  had 
elapsed.     The  action  of  debt  for  use  and  occupation  was 
wanted  only  where  the  occupation  was  for  no  certain  time 
at  no  fixed  rent,  for  in  all  other  cases  the  action  of  debt  for 
rent  was  the  known  and  appropriate  remedy.     Yet  it  does 
not  appear  to  have  been  introduced  to  meet  such  cases,  for 
in  Slroud  v.  Rogers{e)  and  Wi/kins  v.Wingateifl)  there  was 

(ir)  6  T.  R.  62.  {d)  Ante,  10. 

\h)  6  East,  348.  (e)  6  T.  R.  63,  n. 

(c)  3  Man.  &  S.  380. 
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1841.        a  demise  for  a  certain  time  at  a  certain  rent.     It  ia  true 
^'  that  both  these  cases  arose  on  demurrer  to  the  count  for 

UIBSOH 

9.  use  and  occupation^  in  which  no  such  demise  was  stated, 

but  in  both  of  them  there  were  counts  for  rent,  and  it  is 
pretty  clear  that  if  the  defendants  had  pleaded  nil  debet 
the  same  point  would  have  arisen  as  is  raised  in  the  present 
case.  King  v.  Fraser{a)  and  Davies  v.  Edwards  (&)  were 
also  on  demurrer.  But,  upon  the  argument  of  the  former, 
it  was  assumed  throughout  that  there  was  a  demise, 
which  might  have  been  stated  with  particularity,  and  the 
Court  in  their  judgment  do  not  put  the  case  at  all  upon  the 
ground  that  possibly  there  was  no  demise  for  a  time  cer- 
tain at  a  certain  rent,  and  so  the  count  might  be  free  from 
all  the  objections  urged.  On  the  contrary,  Lord  Ellenbth 
rough  says,  ''  As  to  the  inconveniences  to  the  tenant  which 
are  pointed  out  by  the  causes  of  demurrer  alleged,  they 
may  be  gotten  rid  of  by  calling  for  particulars  of  the  plain- 
tiff's demand,  or,  if  another  action  for  rent  be  brought,  he 
may  by  proper  averments  in  his  plea  shew  that  the  plain- 
tiff had  before  recovered  the  same  rent  in  an  action  for  use 
and  occupation  of  the  same  premises.'*  What  is  this  but 
saying  in  direct  terms  that  debt  for  use  and  occupation  will 
lie  where  debt  for  rent  will  also  lie?  Egler  v.  Marsden(c), 
which  was  eight  years  later  than  King  v.  Fraser  (a),  was 
after  verdict  on  nil  debet,  and  objection  was  taken  that 
debt  for  use  and  occupation  in  that  general  form  would  not 
lie,  and  the  objection  was  overruled;  but  it  was  not  sug- 
gested that  there  was  no  demise,  and  therefore  an  action 
for  use  and  occupation  was  the  only  remedy,  which  would 
have  been  a  ready  answer  if  the  facts  had  been  so. 

Since  that,  the  very  recent  case  of  Wilkinson  v.  HalHd) 
has  been  determined,  in  which,  after  a  trial  where  a  written 
agreement  amounting  to  a  lease  not  under  seal  was  given 
in  evidence,  the  Court  directed  the  verdict  to  be  entered 
on  the  third  count,  which  was  in  debt  for  use  and  occupa- 

(fl)  6  East,  348.  (d)  3  Bing.  N.  C.  508;  S,  C.  4 

(6)  3  Mau.  &  S.  380.  ScoU,  301. 

(c)  5  Taunt.  25. 
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tton  in  the  general  form.     It  is  true  that  the  objection  now        1841. 
raised  was  not  taken^  the  case  therefore  goes  no  further 
than  shewing  the  prevailing  notion,  that  debt  for  use  and 
occupation  will  lie  notwithstanding  the  existence  of  a  writ- 
ten lease  not  under  seal. 

But  it  is  asked,  what  is  the  difference  between  the  actions 
of  debt  for  use  and  occupation,  and  of  indebitatus  assump- 
sit for  the  same,  and  if  the  latter,  but  for  the  operation  of 
the  Stat.  1 1  Geo.  £,  would  be  defeated  by  proof  of  a  writ- 
ten demise,  although  not  under  seal,  why  should  not  the 
former,  to  which  the  statute  does  not  apply,  be  defeated  by 
similar  proof?     One  answer  may  be,  that  the  action  of  as- 
sumpsit was  always  looked  upon  not  only  as  a  personal 
action,  which  theactionof  debt  equally  is,  but  as  one  wholly 
inapplicable  to  realty  or  matter  arising  out  of  it,  as  rent  is, 
whereas  the  action  of  debt  was  always  applicable  to  rent  and 
some  other  matters  connected  with  realty.     The  action  of 
debt  was  always  treated  as  of  a  higher  nature  than  assump- 
sit; it  will  lie  on  records  and  specialties,  where  assumpsit 
will  not,  and  though  it  be  true  that  wherever  indebitatus 
assumpsit  will  lie  debt  will  lie  (with  the  exception  of  the 
present  action  if  it  be  one),  the  converse  is  not  true.     It 
may  therefore  be  proper  to  apply  different  rules  to  an 
action   of  debt  even   upon  simple   contract,  from   those 
which    are    applicable    to   indebitatus    assumpsit.      But 
another  answer  is,  that  although  the  stat.  11  Geo,  2,  c.  19, 
s.  14,  recites  **  that  some  difficulties  many  times  occur  in 
the  recovery  of  rents  where  the  demises  are  not  by  deed,** 
and  makes  provision  only  for  an  action  on  the  case,  pro- 
tecting the  plaintiff  from  being  nonsuited  '*  in  such  actioHj 
if  any  parol  demise  or  any  agreement  (not  under  seal) 
whereon  a  certain  rent  is  reserved  shall  appear,"  it  by  no 
means  follows  that  previous  to  that  statute  a  nonsuit  must 
have  taken  place  under  similar  circumstances  in  an  action 
of  debt  for  use  and  occupation.     No  instances  of  such  ac- 
tions before  the  statute  are  recorded,  but,  as  soon  as  they 
were  brought  after  the  statute,  they  received  the  construe- 
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1841.  tion  which  has  already  been  noticed^  and  which  they  might 
have  received,  if  brought  before  the  statute,  without  vio- 
lating any  rules  of  law. 

The  objection  is,  as  was  at  first  stated,  purely  a  technical 
and  formal  one,  and,  when  the  Courts  once  established  that 
debt  for  use  and  occupation  would  lie,  no  sound  reason 
can  be  assigned  why  it  should  not  be  applied  to  all  cases 
of  demises  not  under  seal,  as  it  undoubtedly  has  been  for  a 
long  series  of  years.  For  these  reasons  we  are  of  opinion 
that  the  direction  of  the  learned  judge  in  this  case  was  cor- 
rect, and  that  the  rule  for  a  new  trial  must  be  discharged. 

G.  Rule  discharged. 


Thurtday, 

May27ih,  ScOTT  V.  PaBKEB. 

Plaintiff  lent        . 
defendant  rao-  jAlSSUMPSIT.    The  declaration  contained  only  the  com* 

ceived"from      ™°"  count  for  money  lent,  to  which  the  defendant  pleaded 

defendant        the  general  issue.   On  the  trial,  at  the  sittings  for  Middlesex 

company  as  a   ^f^^^  Michaelmas  term,  1839>  before  Lord  Denman  C.J. 

security,  and     ^j^g  piaintiflF  produced  in  evidence  the  following  document : 
nirreed  to  give  "^  ^  .   JT     . 

twenty-one  "  «4th  October,  1838. 

days  notice  «  I  acknowledge  having  received  of  Mr.  Richard  Parker  (the  de- 

to  defendant  feodant)  eighty  shares  in  the  Commercial  Inland  Carrying  and  Steam 
ceedinJto"  Navigation  Company,  indorsed  as  7/.  paid  on  each  share,  forty  granted 
compel  the  re-  ^^  Mr.Richard  Wall,  and  forty  to  Mr.  Richard  Parker,  both  of  whom  have 
payment  of  signed  transfer  notes  in  my  favour.  And  whereas  I  have  this  day  ad- 
the  loan,  or  of  vanced  and  lent  to  Mr.  R.  Parker  200/.,  and  also  discounted  various 
any  part  there-  ^^^^  ^^  exchange  accepted  or  indorsed  by  him,  it  is  hereby  agi-eed,  that 
repayment  of  ^^®  ^^^  shares  shall  remain  as  a  security  for  the  above-named  sum, 
any  part  of  the  and  for  all  further  sums  that  may  hereafter  be  advanced  by  me,  and 
loan,  to  give  also  for  all  bills  bearing  his  acceptance  or  indorsement  which  I  have 
back  a  pro-  ^^  ^^^  hereafter  discount  or  advance  money  upon.  And  I  further 
amount  of  ^&'te  to  give  Mr.  R,  Parker  twenty-one  days*  notice  in  writing  before  I 
shares: — Held  proceed  to  compel  him  to  pay  the  money  advanced,  or  any  portion 
that  after  thereof,  and  that  upon  each  payment  a  proportionate  amount  of  shares 

twenty-one        g|,^||  ^^  g|^^jj  ^p  ^^^^  transferred  to  him  or  his  order. 
XX""  "(Signed)  JoA«&oH,  (PImntiff), 

bound  to  de-  Richard  Parker" 

clnre  specially, 

averrine  a  tender  of  the  shares,  but  that  be  might  declare  in  indebitatus  assumpsit  for 
money  Tent. 
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A  twenty-one  days'  notice  was  proved.    It  was  objected,        1841. 
on  the  part  of  the  defendant,  that  this  document  was  not      ^T^"^^^ 
evidence  in  support  of  the  declaration,  and  that,  instead  of  v. 

the  common  count  formoney  lent;  the  plaintiiF  ought  to  have  P^nKeR. 
declared  on  the  special  agreement,  averring  a  tender  of  the 
shares.  Jones  v.  Barkley{a)  and  Rawson  v.  Johnson  (b) 
were  cited.  This  objection  was  overrnledi  but  leave  was 
given  to  the  defendant  to  move  to  enter  a  nonsuit  on  the 
objection  made  at  the  trial.  A  verdict  being  found  for  the 
plaintiff,  a  rule  nisi  was  obtained  accordingly. 

Sir  F.  Pollock  and  Barsiow  now  shewed  cause.  It 
will  not  be  contended  that  the  mere  deposit  of  the  shares 
as  a  pledge  would  compel  the  plaintiff  to  declare  specially. 
Then  do  the  terms  of  the  agreement  preclude  the  use  of 
the  common  count?  The  rule  on  this  subject  is  thus 
stated  by  Tindal  C.  J.  in  Grissellv.  Rubint07i{c),  which  was 
an  action  for  money  paid,  *'  I  have  always  understood  the 
distinction  as  to  the  obligation  to  sue  on  the  special  con- 
tract rather  than  on  the  general  count  to  be,  that,  where  at 
the  time  of  payment  any  thing  remains  to  be  done  under 
the  contract  of  which  the  plaintiff  must  shew  performance, 
the  action  should  be  on  the  special  contract ;  but  where  all 
has  been  done,  and  the  plaintiff  has  only  to  prove  the  pay* 
ment  of  the  money,  then  he  may  sue  on  the  general  count.'* 
The  same  rule  was  adopted  in  Lucas  v.  Godwin  (d)  and 
Johnson  v.  Kirkladj/ {e).  In  this  agreement  the  transfer  of 
the  shares  is  made  to  follow  and  not  to  precede  payment.       • 

Erie  contri.  The  doctrine  laid  down  by  Tindal  C.  «T.  is 
not  disputed,  but  this  case  falls  within  the  exception.  The 
transfer  of  the  shares  is,  by  this  agreement,  to  be  either  a 
condition  precedent  to,  or  a  concurrent  act  with,  the  de- 
mand of  repayment  of  the  loan.  In  Phillips  v.  Fielding  (/)> 

(a)  Doug.  684.  (d)  3  B.  N.  C.  737;  4  Sc.  502. 

(6)  1  East,  203.  (f)  1  Am.  &  Hod.  7. 

(c)  3  B.  N.  C.  10;  S.  C.  3  Scotr,  (/)  2  H.  Bl.  1 23. 

329. 
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where  the  purchase  money  for  an  estate  was  to  be  paid 
at  a  certain  time  on  having  a  good  title,  and  a  proper  swr- 
render  to  be  made  on  payment^  it  was  held  that  the  vendor 
could    not    sue  for  breach    of  this    agreement,  without 
averring  that  he  had  made  a  good  title,  and  AaJsnrren* 
dered.    And  in  SpUler  v.  Westlake{a)  Lord  Tenierden  said, 
*'  Where  by  one  and  the  same  instrument  a  sum  of  money 
is  agreed  to  be  paid  by  one  party,  and  a  conveyance  of  an 
estate  to  be  at  the  same  time  executed  by  the  other,  the 
payment  of  the  money  and  the  execution  of  the  conveyance 
may  very  properly  be  considered  concurrent  acts»  and  in 
that  case  no  action  can  be  maintained  by  the  vendor  to  re- 
cover, until  he  executes  or  offers  to  execute  a  conveyance." 
[Coleridge  J.   \f  A.  lends  money  to  JB.  on  a  deposit  of 
deeds,  must  A.  give  up  the  deeds  before  he  can  recover 
on  the  common  count  ?]     He  must  tender  them  on  de-> 
manding  payment*     If  payment  is  conditional,  no  right  of 
action  vests  until  peformance  of  the  condition.  In  an  action 
for  goods  sold,  a  plea  that  they  were  sold  on  condition 
amounts  to  the  general  issue. 

PattKson  J. — The  whole  question  in  this  case,  which 
depends  entirely  on  the  construction  of  the  agreement,  is, 
whether  the  giving  up  by  the  plaintiff  of  the  shares  depo- 
sited with  him  is  made  by  that  instrument  a  condition  pre- 
cedent to,  or  a  concurrent  act  with,  his  demand  of  repayment 
of  the  monies  advanced.  If  it  was  either  the  one  or  the 
other,  he  was  bound  at  the  trial  to  shew  performance  of  it, 
and  there  was  no  evidence  of  any  tender  of  the  shares.  It  is 
admitted  that  giving  notice  was  a  condition  precedent,  but 
that  was  done;  and,  after  performance,  if  it  was  the  only 
condition,  the  plaintiff  might  adopt  the  general  count#  Was 
there,  then,  anything  else  in  this  agreement  which  remained 
to  be  performed  by  him,  because,  if  there  was,  he  ought 
to  have  declared  in  a  special  form  on  the  instrument?  The 
parties  appear  to  know  the  use  of  words.    The  plaintiff 


(a)  9  B.  &  Ad.  155. 
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agrees  to  give  twenty  days'  notice  in  writing  before  he  will  1811. 
proceed  to  compel  payment  of  the  whole  or  part  of  the 
monies  advanced,  but  says  nothing  about  any  tender  of  the 
shares:  but  he  adds,  that  ''  upon  each  payment"  he  will 
give  up  and  transfer  a  proportionate  amount  of  shares.  I 
think  that  the  word  ''  upon*' (a)  is  clearly  to  be  read  in  the 
sense  of  "  after,"  and  that  it  neither  makes  the  transfer  a 
condition  precedent,  nor  a  concurrent  act.  It  follows 
therefore  that  the  plaintiff  may  recover  on  the  general  count 
for  money  lent.  The  defendant,  on  payment  or  tender  of 
the  monies  and  refusal^  might  have  brought  trover  for  the 
shares,  but  there  was  no  obligation  on  the  plaintiff  to  tender 
them  before  action. 

Williams  J. — I  am  of  the  same  opinion.  The  shares 
were  deposited  with  the  plaintiff  as  a  security,  and  re- 
delivery was  to  be  made  "  upon  payment"  only.  In  other 
words,  payment  was  the  first  act  to  be  done,  and  the  re- 
delivery was  to  follow.  After  notice  given,  and  the  expira- 
tion of  it,  a  special  count  was  unnecessary.  The  case 
resembles  the  ordinary  one  of  goods  sold  and  delivered  on 
credit;  the  vendor,  when  the  credit  is  expired,  that  is,  when 
nothing  on  his  part  remains  to  be  done,  may  declare  in  the 
common  form  for  goods  sold  and  delivered. 

Coleridge  J.  and  T^rd  Denman  C.J.  concurred. 

Rule  discharged. 

(a)  As  to  the  meaning  of  the  word  "upon,*^  see  Reg*  v.  Uumphtrj/f  3  N. 
&P.681;  and&C.  inerror,  «P.&  D.  6Q1. 


The  Queen  v.  The  Inhabitants  of  Alternun(6). 

On  appeal  against  the  removal  of  Catherine  Bray,  and  it  is  no  objec- 
three  of  the  children  of  Thomas  Bray,  from  the  parish  of  jjg';;;^^,"  ^"^^^^^ 
(6)  Decided  in  Hilary  term  last,  January  27ih.  moval  of  a 

pauper  that 
the  only  witness  upon  whose  examination  the  order  of  removal  was  made  was  a  convicted 
felon,  It  not  appearing  that  the  justices  making  the  order  knew  that  fact  Quare^  whe- 
tlier  the  justices  were  not  bound  to  make  the  order  on  his  testimony,  unless  the  incom- 
petency were  proved  at  the  time,  by  production  of  the  record  of  the  judgment  against 
nim. 
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1841.         Gwetmap,   in   the  county  of  Cornwall,  to  the  parish  of 

^'^^'^^      Alternun^  in  the  same  county,  the  sessions  confirmed  the 

Tl)e  Queen  ,  ,  .  ,  .   .         ^   •  .    ^  i  •  i 

I,.  order,  subject  to  the  opinion  of  this  Court  on  a  case,  which 

Inhabitants  of  stated  that  the  only  examination  which  accompanied  the 
Alternun.  "^  .  ^  ,  , 

order  of  removal,  and  which  related  to  the  chargeability, 

was  the  examination  of  Thomas  Bray,  the  father  of  the 

paupers,  who  was  described  in  the  examination  as  a  pri* 

soner  in  the  gaol  at  Bodmin.     The  case  stated  the  several 

grounds  of  appeal,  which  appeared  in  the  notice  of  appeal, 

the  last  of  which  was,  ''  because  the  said  examination  of 

the  said  Thomas  Bray,  on  which  the  said  order  was  made, 

is  insufficient,  illegal,  and  without  effect,  and  ought  not  to 

have   been   taken   by  the  same  justices,  the  said   Thomas 

Bray,  at  the  time  of  the  taking  thereof,  being  a  convicted 

felon  in  the  said  gaol  of  Bodmin  in  the  said  county  of  Corn* 

wall,  and  now  suffering  his  punishment  there." 

The  appellants  in  support  of  this  objection  tendered  in 
evidence  the  record  of  Brays  conviction.  The  sessions 
rejected  this  evidence,  and  confirmed  the  order. 

If  the  rejection  were  right,  the  order  of  removal  and 
order  of  sessions  to  be  confirmed ;  if  not,  to  be  quashed, 
and  the  appeal  re-heard. 

Sir  W.  W.  Follelt  and  M.  Smith  in  support  of  the  order 
of  sessions.  The  only  objection  to  the  examination  was 
to  the  competency  of  one  Bray  as  a  witness,  and  that  was 
not  taken  at  the  time,  nor  is  it  stated  that  it  was  known  to 
the  magistrates.  \_Coleridge  3 .  Suppose  the  objection  were 
that  the  examination  was  not  upon  oath.]  That  is  not  the 
present  case,  and  it  differs  from  it,  because  the  magis- 
trate must  have  known  of  a  violation  of  the  first  rules  of 
evidence.  At  nisi  prius  this  case  occurs  every  day.  There 
couid  be  no  objection  to  the  evidence  of  a  convicted  felon, 
if  it  were  not  made  when  the  evidence  was  given.  [Co/e- 
ridge  i*  Suppose  all  the  evidence  stated  in  the  examination 
to  have  been  hearsay.]  That  again  would  have  been  an 
objection  that  must  have  been  known  to  the  magistrate.    It 
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may,  however,  be  doubted  whether  it  could  be  any  objec- 

tiou  to  an  order  of  removal,  that  it  was  founded  on  hearsay    „^    ^ 

.  .  The  QuEEv 

evidence.     It  would  be  most  inconvenient  to  decide  that  v. 

every  fact  inquired  into  in  this  preliminary  stage  must  be    ^Jlter^kuk 

proved  according  to  the  strict  rules  of  law.   The  order  may 

be  supported  by  other  evidence  than  that  originally  given. 

The  examination  itself  would  not  be  evidence^  and,  if  it 

were  attempted  to  call  the  pauper  upon  the  trial  of  the  ap- 

peal«  the  objection  might  then  be  properly  taken. 

Bere  contra.  The  case  of  Reg.  v.  Middleion  in  Tee$^ 
dale  (a)  decided  that  the  examination  must  shew  every 
material  fact  necessary  to  give  jurisdiction  to  the  justices 
to  remove.  If  part  of  the  examination  was  legale  it  would 
be  good  pro  tanto,  but,  if  insufficient  without  the  rest  of  it, 
the  order  of  removal  would  be  invalid.  In  Rex  v.  Lnffeib), 
where  an  order  of  bastardy  had  been  made  partly  on  evi* 
dence  of  a  married  woman,  it  was  supported  on  the  pre« 
sumption  that  non  access  was  proved  by  the  other  evidence* 
or  that,  if  she  also  gave  evidence  of  it,  the  judgment  of 
the  justices  making  the  order  was  not  founded  upon  it. 
Supposing  there  were  no  examination  at  all,  it  might  cer* 
tainly  be  objected  that  there  was  no  jurisdiction  to  remove. 
It  is  a  fatal  objection,  on  appeal,  that  cbargeability  does 
not  appear  on  the  examination  ;  Reg.  v.  Black  Callerton  (c). 
The  law  was  the  same  before  the  stat.  4  &  5  WilL  4,  c.  76, 
Rex  v.  Coin  Si,  Aldwim  (d).  In  Rex  v.  Justices  of  Nor* 
folk  (e)  an  order  was  abandoned  because  it  was  made  upon 
the  evidence  of  a  convicted  felon.  [Lord  Denman  C.  J. 
That  was  not  the  point  in  that  case.] 

Lord  Denman  C.  J. — My  first  impression  was  certainly 
opposite  to  that  I  have  now  formed.  I  think  the  justices 
were  bound  to  take  the  examination  of  the  witness,  though 

(a)  3  P.  &  D.4n.  ((0  Burr.  S.  C.  136. 

lb)  8  East,  193.  («)  5  B.  &r  Aid.  484. 

(c)  2  P.  &  D.  475. 

VOL.  I. — G.  D.  U 


264  CASES  IN  THE  QU£EN*S  BENCH, 

1841.         a  prisoner  at  the  time,  unless  it  was  brought  to  their  know* 

_/^^;f^      ledge  that  he  was  then  a  felon  convict.     He  might  have 
The  Queen     ,     ®  .  .  ,  ®       ,    , 

V.  been  a  prisoner  without  being  a  convicted  felon,  and  the 

'alteb*h"m^^  ^"  •^  ^^^^^  "^*  ^^  invalidate  the  examina- 

tion, unless  it  appear,  which  is  no  where  found  in  the  case, 
that  the  justices  knew  the  fact.     Our  decision  is  not  at 
variance  with  the   cases  of  Reg.  v.  Black  Calkrton  (a) 
and  Reg.  v.  Middleton  in  Teetdale  (b),  which  were  both 
cases  of  examinations  defective  on  the  face  of  them,  the 
former  shewing  no  chargeabilityi  the  latter  no  settlement 
whatever,  and  therefore  nothing  to  shew  the  jurisdiction  of 
the  justices  to  make  the  order.    Here  every  thing  is  shewn 
necessary  to  give  the  justices  jurisdiction,  and  they  were 
bound  to  make  the  order.     If  the  witness  had  been  called 
at  the  sessions,  a  valid  objection  to  his  competency  might 
certainly  have  been  made.     Reg*  v.  The  Justices  of  Nor^ 
folk  (r)  was  decided   on  another  question,   the    right  of 
the  sessions  to  refuse  to  enter  an  appeal  when  the  order 
had  been  superseded  with  the   consent  of  the  removing 
parish. 

LiTTLEDALB  J. — ^Thc  fact  of  the  witness  being  in  prison 
might  have  suggested  to  the  justices  to  make  an  inquiry  whe- 
ther he  were  a  convicted  felon  or  not,  but  it  does  not  appear 
in  the  case  that  they  made  such  an  inquiry,  or  were  in  any 
manner  made  acquainted  with  the  fact  The  examination 
is  perfect  as  far  as  it  went,  and  the  case  is  the  same  as  it 
would  beif  the  justices  had  proceeded  on  the  testimony  of 
persons,  who,  it  was  afterwards  found  out,  were  interested. 

Patteson  J. — The  case  does  not  state  that  the  magis- 
trates knew  of  the  conviction,  nor  do  the  appellants  state 
that  they  did,  in  their  grounds  of  appeal.  The  examina- 
tion is  good  on  the  face  of  it :  though  it  states  the  witness 
to   be  then    in  gaol,   he   might   have  been  merely  com- 

(a)  9  P.  k  1>.  4rS.         (6)  S  p.  &  D.  473.         (c)  5  B.  fr  Aid.  484. 
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mitled  to  take  bis  trial.     Reg.  v.  Black  CaUerton{a)  is  a        1841. 

different  case,   the   ezaminatioii   omitted  a  fact  material    ,_.    ^ 

.     \    ,  .         The  Queen 

and  necessary  to  give  the  justices  jurisdiction.     I  think  v. 

proving  at  the  sessions  that  the  witness  was  a  convicted    j^^teen'un.^ 

felon  is  not  enough,  it  must  be  shewn  that  the  magistrates 

knew  ]t« 

Coleridge  J. — I  think  this  case  stands  clear  of  all  the 
decided  cases.  The  examination  states  enough  to  shew 
the  jurisdiction.  The  cbargeability  and  all  the  requisite 
facts  appear  upon  the  face  of  it.  The  general  presumption 
is  in  favour  of  the  competency,  and  the  incompetency  must 
be  proved.  Unless  clear  proof  was  given  of  the  convic- 
tion and  judgment,  the  witness  was  competent  at  the  time 
this  examination  was  taken.  The  case  is  like  that  put  by 
my  brother  LiUledale  of  the  examination  of  an  interested 

witness. 

Order  of  Sessions  confirmed. 
G. 

(a)  2  P.  &  D.  475. 


The  Queen  v.  The  Inhabitants  of  Bridgewater  (6).     q^  ^^         j 

XHIS  was  an  appeal  against  an  order  for  the  removal  of  of  tho  grounds 

Henry  Channon,  his  wife,  and  their  children  from  Bridge*  of  itg«veihe 
.  .  name  of  the 

water  to  Compton  Bishop,  in  the  county  of  Somerset.  master  under 

The  order  was  appealed  against  by  Compton  Bishop,  whom  it  al- 
and the  grounds  of  appeal  were  stated  as  follows.  quent  settle- 
ment in  ano- 

*'  The  grounds  of  soch  our  appeal  are,  that  the  said  Henry  Channon  ther  parish  by 

has  never  been  mamtained  by  our  parish  of  Ck>mpton  Bishop,  but  that  hirins  and  ser- 

he  has  resided  in  and  obtained  a  settlement  in  your  parish  of  Bridge-  vice  had  been 

water  by  servitude  therein,  the  said  Henry  Channon  having  been  the  ™jAg^  [q 

hired  servant  of  Charles  Knighi,  of  Bridgewater  aforesaid,  sheriff's  offi-  mention  the 

cer,  for  a  period  exceeding  one  year,  and  has  not,  since  such  servitude,  date  of  the  ser- 

obtained  a  settlement  in  our  said  parish,  and  that  the  said  Henry  Chan*  ^^^^>  ^^^  ^^^^ 

mm  was,  by  such  service  as  aforesaid,  and  now  is  legally  settled  iu  the  "J?  ^^^^iJ!^ 
.,       ..^•,.,  .,  orf  l^g  omission, 

said  parish  of  Bridgewater/  Helj^  ihat  the 

(6)  Decided  in  Hilary  term  last,  (Jan.  20tb.)  Jherefbre^i^-** 

U  2  sufficient. 
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1841.  At  the  trial  of  the  appeal  it  was  objected,  on  the  part  of 

Ti^^o^^      ^^^  respondents,  that  the  notice  of  appeal  was  insufficient 

9.  for  not  stating  the  date  of  the  service  of  the  pauper  with 

Inhabitants  of  Charles  Knight.    The  Court  were  of  opinion  that  the  ob- 

jection  was  valid,  but  proceeded  to  try  the  case  upon  the 

merits,  and  decided  that  the  pauper  gained  a  settlement  in 

Bridgewater  by  hiring  and  service  for  fifteen  months,  in  the 

years  1825  and  1826,  and  the  order  was  quashed,  subject 

to  the  opinion  of  this  Court  as  to  the  sufficiency  of  the 

notice  of  appeal  upon  the  above-mentioned  point. 

If  the  Court  should  be  of  opinion  that  the  grounds  of 
appeal  contained  in  the  notice  above  set  forth  were  suffi- 
ciently stated  according  to  the  provisions  of  4  &  5  WilL  4, 
c.  76,  s.  81,  the  order  of  removal  was  to  be  quashed,  but 
if  the  Court  should  be  of  opinion  that  the  notice  was  not 
sufficient,  then  the  order  to  be  confirmed. 

Cockbum  and  T.  W.  Saunders  in  support  of  the  order  of 
sessions.  The  statement  of  the  ground  of  appeal  was  suf- 
ficient :  it  furnishes  the  name  of  the  person  under  whom 
was  the  servitude  which  it  was  intended  to  rely  on  as  giving 
a  settlement  in  another  parish,  and.  sufficient  was  done 
to  put  the  respondents  in  a  train  of  inquiry,  and  enable 
them  to  meet  the  case  which  the  appellants  proved  at  the 
sessions.  The  case  of  Rex  v.  The  Justices  of  Derby-- 
shire  (a)  is  rather  an  authority  in  favor  of  the  appellants  than 
against  them,  for  there  neither  the  period  at  which  the 
service  took  place,  nor  the  name  of  the  person  under  whom 
it  was,  were  set  out  in  the  notice  of  appeal,  and  the  Court 
said,  neither  appearing,  the  notice  was  bad,  as  in  a  popu- 
lous parish,  on  receiving  such  a  notice,  the  respondents 
would,  probably,  in  vain  make  inquiries  as  to  the  fact 
of  the  pauper  having  been  hired  and  having  served  in  it 
In  the  case  of  Rex  v.  Kelvedon  (b)  it  was  considered 
much  greater  particularity  was   required   in   stating  the 

(a)  6  A.  &  £.  890;  S.  C.  IN.         (d)  5  A.  &  E.  687;  S.  C.  1  N. 
&  P.  189.  &  P.  70S. 
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grouDds  of  appeal,  than  in  the  examination  of  the  pauper 

previous  to  his  removal.     But  that  distinction  has  not  been    rn^To^^  ^ 

supported  by  later  authorities.     Reg.  v.  The  Justices  of  the  v. 

West  Riding  of  Yorkshire  (a).    The  case  of  Reg.  v.  Mis^  Bi£^wKi^l 

terton{b)  is  also  at  variance  with  the  rule.     In  Reg.  v. 

The  Justices  of  Sussex  (c)  the  name  of  the  roaster  under 

whom  the  pauper  served  was  not  given.     If  this  had  been 

the  case  of  the  examination  of  a  pauper,  would  it  not  have 

been  sufficient  without  stating  the  time  of  the  service,  which 

a  pauper  aiight  not  be  able  to  remember?   The  time  of  the 

service  is  not  essential.     [Coleridge  J.    It  might  be  ex-^ 

treroely  so  in  the  question  of  priority  of  settlement.]     We 

have  satisfied  that  requisite  of  the  statement  by  saying  that 

the  service  was  posterior  to  any  settlement  in  the  appellant 

parish. 

Kinglake  contrJk,  after  citing  the  case  of  Rex  v.  Middleton 
Teesdale  (d),  was  stopped  by  the  Court. 

Lord  Dbnman  C.  J. — It  appears  to  me  to  be  necessary 
to  state  the  grounds  of  appeal  as  far  as  they  are  known.  It 
would  be  dangerous  to  admit  a  generality  of  statement 
which  might  require  an  inquiry  by  the  respondents  through 
a  period  of  fifty  years.  The  greater  the  obscurity  attending 
the  facts,  the  more  incumbent  is  it  on  the  appellants  to  give 
as  much  information  as  possible. 

LiTTLEDALE  J. — There  may  be  no  doubt  inconveni- 
ences in  giving  statements  as  to  time  with  great  particu- 
larity. A  service  might  be  stated  at  a  particular  period  in- 
accurately in  some  degree,  and  it  might  be  proved  that  the 
alleged  master  at  that  particular  time  was  dead,  and  thus 
greater  difficulty  would  be  thrown  in  the  way  of  the  appel- 
lant; but,  on  the  whole,  I  think  there  are  more  inconve- 
niences on  the  other  side.  If  the  required  particulars  can- 
not be  given,  some  reason  may  why  they  were  omitted. 

(a)  3  P.  &  D.  462.  (c)  3  P.  &  D.  42. 

(6)  1  N.  &  P.  109.  t^)  3  P.  &  D.  473. 
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Patteson  J. — In  cases  of  settlement  by  hiring  and 
— ^I^^       service  the  name  of  the  master  and  the  date  may  easily  be 
V.  given;  and,  in  general,  if  they  are  not,  I  should  impute  the 

omission  to  some  sinister  motive. 


Inhabitants  of 

BRIDOBWATE& 


CoLEBiDGE  J. — It  is  cleaHy  not  enough  to  shew  the 
cause  of  appeal,  the  statute  requires  the  ground  of  appeal 
also  to  be  given.  The  proviso  (a)  shews  the  intention 
of  the  legislature  to  require  information  to  be  given  of 
the  kind  of  case  on  which  the  appellants  mean  to  rely,  and 
to  the  proof  of  which  alone  they  are  confined,  so  that  the 
respondents  may  be  prepared.  I  have  some  doubt  whether 
the  information  given  in  this  case  was  suflScient.  But,  if  it 
is  necessary  for  us  to  lay  down  a  rule«  I  think  it  better  to 
say  that  the  date  of  the  service  should  be  mentioned  as  well 
as  the  name  of  the  master.  I  think,  however,  that  the 
sessions  would  do  well  to  constitute  themselves  the  judges 
of  the  particularity  requisite. 

Order  of  Sessions  quashed  (b). 
G. 

(a)  To  section  81.  (6)  See  Reg.  ▼.  EastvUk,  ante^  150. 


Andrews  v.  Mabris  and  Witham(c). 

TheCommis-    TRESPASS  for  assault  and  false  imprisonment,  tried 

sioners  of  a  ,  ,     * 

coartofre-       before  Tindal  C.J.  at  the  Lincolnshire  summer  assizes, 

quests  were 

empowered  to  (c)  Decided  in  Hilary  term  last,  (Jan.  11th.) 

award  ezeca- 

tion  against  the  person  of  a  party  ordered  to  pay  money,  and  thereupon  the  clerk  of  the 

court,  at  the  prayer  of  the  party  prosecuting  the  order,  was  to  isssue  a  precept  by  way 

of  ca.  sa.  to  the  segeant  of  the  court,  who  was  thereby  authorised  to  take  the  debtor. 

The  Commissioners  were  also  empowered  to  order  debts  to  be  paid  b?  instalments,  and 

under  such  terms  as  appeared  to  them  reasonable,  and,  on  default  in  paving  such 

instalments,  the  Commissioners  praent  in  court,  ufon  due  proof  of  such  aefault,  were 

authorised  to  award  execution  for  the  instalment  in  the  same  manner  as  for  the  debt 

first  decreed. 

A  party,  against  whom  an  order  had  been  made  by  the  Commissioners  to  pav  a  sum 
by  instalments,  neglected  to  pay  an  instalment.  Thereupon,  at  the  request  ot  the  com- 
plainant, and  without  any  previous  order  of  the  Commissioners,  but  according  to  the 


Andbbws 
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1B38»  when  a  verdict  was  found  for  the  plaintiflf  10/.  da-         ih41. 
mages,  subject  to  the  opinion  of  this  Court  upon  a  case. 

The  following  were  the  material  facts  of  the  case.  The  '"""J!' 
defendant  Morris  is  clerk  to  the  Castor  Court  of  Requests^  MARRis^and 
and  Witham  is  serjeant  of  the  court.  A  person  of  the 
name  of  Davty,  in  due  form  of  law^  and  according  to  the 
provisions  of  the  47  Geo.  3,  sess.  2,  cap.  Ixxviii  (locals  per- 
sonal and  public),  made  a  complaint  against  the  plaintiff 
before  the  Commissioners  of  the  Castor  Court  of  Requests 
for  a  debt  of  5/.  Judgment  passed  against  the  plaintiff^  and 
the  entry  of  the  judgment  made,  according  to  the  practice 
of  the  court,  was  as  follows: — "Judgment  for  the  plain- 
tiff for  debts  and  costs,  to  be  paid  10s.  per  month  until  dis- 
charged, otherwise  execution  to  issue.'*  After  payment  of 
one  instalment  the  plaintiff  refused  to  pay  any  more,  and 
the  defendant  Marrh^  at  the  request  of  Dapey,  and  without 
any  previous  order  or  warrant  from  the  Commissioners,  but 
according  to  the  practice  of  the  Court,  issued  a  warrant 
under  his  hand  and  seal  as  clerk  of  the  court,  commanding 
the  other  defendant  Witham,  as  serjeant,  to  take  the  plain- 
tiff and  deliver  him  to  prison,  there  to  remain  for  a  hundred 
days,  unless  the  sum  of  51.  due,  with  6s,  the  balance  of 
costs  incurred  in  the  recovery  thereof,  should  be  sooner 
paid  according  to  the  above  order  of  the  court,  and  also 
the  costs  and  charges  of  the  execution.  These  costs  and 
charges  were  specified  at  the  foot  of  the  warrant  and  were 
correct;  the  warrant  itself  in  form  and  substance  was  ac- 
cording to  the  practice  of  the  court.  The  warrant  was 
delivered  to  and  executed  by  Wiiham,  and  the  plaintiff 
remained  in  custody  the  hundred  days,  for  which  imprison- 
ment this  action  was  brought. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was 

practice  of  the  coart,  the  clerk  of  the  court  issued  a  warrant,  under  which  the  serjeant 
of  the  court  took  the  debtor. 

Held,  1,  that  the  warrant  was  illegal,  as  execution  had  not  been  awarded  by  the 
Commissioners  preuni  in  court  upon  due  proof  of  the  default,  and  that  the  clerk  who 
issued  the  warrant  was  liable  in  trespass  at  the  suit  of  the  debtor. 

Held,  2,  that  the  serjeant  who  executed  the  wairant  was  protected  by  the  warrant, 
and  was  not  liable. 


Andrews 

V. 

Marqib  and 

WlTBAM 
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entitled  to  maintain  this  action  against  either  or  both  the 
defendants,  the  verdict  to  stand  against  either  or  both  the 
defendants;  but,  if  the  plaintiff  is  not  entitled  against  either, 
a  nonsuit  is  to  be  entered  (a). 


(a)  The  47  Geo,  3,  sess.  2,  c. 
Ixxviii.  is  intituled  '*  An  Act  for 
the  more  speedy  and  easy  RecoTery 
of  small  Debts  in  the  Sokes  of  Bo- 
lingbroke    and    Horncastle,    and 
other  Places  in  the  County  of  Lin- 
coln/'   The  S9th  section  enacts, 
'^  That  in  any  caose,  action,  or 
case,  in  which  the  Commissioners 
of  the  said  court  shall  have  made 
an  order  or  decree  for  the  payment 
of  money,  it  shall  and  may  be  law- 
ful to  and  for  the  said  Commis^ 
sioners  present  in  Coort  to  award 
execntion  either  against  the  body 
or  goods  of  the  party  against  whom 
such  order  or  decree  shall  be  made, 
and  thereupon  it  shall  and  may  be 
lawful  to  and  for  the  respective 
clerks  and  their  deputies  of  the 
said  court,  at  the  prayer  of  the 
party  prosecuting  such  order  or 
decree  for  the  payment  of  money, 
to  issue  a  precept  under  their  re- 
spective hand  and  seal  by  way  of 
capias  ad  satisfaciendum,  or  fieri 
facias,  to  the  respective  Serjeants 
of  the  said  court,  who  by  virtue  of 
such  precept  issued  upon  execu- 
tion awarded  against  the  body  of 
such  party,  shall  and  may  and  is 
hereby  empowered  to  take  such 
party,  being  within  the  jurisdiction 
&c.,  and  carry  him,  her,  or  them, 
to  any  common  gaol  or  prison  in 
the  said  county  of  Lincoln,  there 
to  remain  until  he,  she,  or  they 
shall  perform  and  obey  such  order, 
decree,  or  judgment  for  tlie  space 
or  time  herein  in  that  behalf  par- 
ticularly directed ;  and,  in  case  any 
such  precept  shall  be  issued  for 


execution  against  the  goods  and 
chattels  of  such  party,  such  Ser- 
jeant shall  and  may  and  he  is 
hereby  empowered  to  levy  by  dis- 
tress and  sale  of  the  goods  and 
chattels  of  such  party,  being  with- 
in tbe  jurisdiction  of  the  said 
court,  such  sum  or  sums  of  mo- 
ney, and  costs,  as  shall  be  ordered, 
decreed,  or  adjudged ;  and  if  the 
party  against  whose  body  or  goods 
any  such  execution  shall  be  award- 
ed and  process  thereupon  issued 
shall,  by  absconding,  or  by  secret- 
ing or  removing  his,  her,  or  their 
goods  or  chattels,  or  by  any  other 
means  prevent  or  evade  the  ser- 
vice or  effect  of  any  such  execu- 
tion, it  shall  and  may  be  lawful  to 
and  for  the  said  Commissioners  in 
the  said  court,  upon  due  proof 
thereof  made  before  them  by  the 
oath  or  oaths  of  one  or  more  cre- 
dible witness  or  witnesses,  at  their 
discretion  to  award  further  execu- 
tion either  against  the  body  or 
goods  and  chattels  of  such  party, 
and  process  shall  issue  thereupon, 
and  be  served  by  the  respective 
segeants  of  the  said  court,  until 
the  plaintiff  or  plaintiffs  shall  be 
fully  paid  and  satisfied;  and  ii 
thall  and  may  he  lawful  to  and  for 
the  said  Commissioners  from  time 
to  time,  in  case  they  shall  think 
fit  for  the  ease  and  convenience  of 
the  defendant  or  defendants,  and 
they  are  hereby  authorized  and 
empowered  to  order,  decree,  or 
adjudge  any  debt  or  debts  doe  by 
plaintiff  or  plaintiffs  to  be  paid  by 
several  payments  or  instalmentSj 
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The  case  was  argued  in  Michaelmas  term  last  by 
Whitehurst  for  the  plaintiff,  and  N.  R.  Clarke  for  the  de- 
fendant (a).  The  question  discussed  was  how  far  both  or 
either  of  the  defendants  had  become  liable,  the  execution 
not  having  been  awarded,  as  the  act  directs,  by  the  Com- 
mistioners  present  in  Court  upon  due  proof  of  default  in 
paying  the  instalment,  but  having  been  issued  by  the  de- 
fendant Marris,  as  clerk  of  the  court,  without  the  previous 
order  or  warrant  of  the  Commissioners.  The  Marshahea 
ca$e(b\  fVhitelegge  v.  Richards  {c),  Morse  v.  James  {d), 
Moravia  v.  Sloper  (e),  Miller  v.  Seare  (/),  Salmon  v. 
PercivaU(g)t  and  Painter  v.  2%e  Liverpool  Chs  Com- 
pany (h)  were  cited. 

Cur.  adv,  vult. 
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WiTHAM. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — The  cases  of  these  defendants  are  to  be  con- 
sidered separately,  and  we  are  of  opinion  in  the  first  place 


and  under  sach  tenns  and  condi- 
tions as  may  appear  reasonable 
and  JQSt  to  them  the  said  Commis- 
aioners  for  the  ease  of  the  defend- 
ant or  defendants,  and  the  security 
of  the  plaintiff  or  plaintiffs;  and  it 
shall  and  may  he  lawful  to  and  for 
the  said  Committioners  present  ifi 
amrt,  in  case  any  default  or  failure 
of  any  such  payments  or  instal- 
ments so  ordered,  decreed  and  ad- 
judged, or  directed,  shall  after- 
wards be  made,  and  they  are  here- 
by authorised  and  empowered,  at 
the  instance  of  the  plaintiff  or 
plaintiffs,  and  upon  due  proof  o(  the 
said  defoult  or  failure,  to  axoard 
estaUion  against  the  said  defend- 
ant or  defendants,  or  aij^ainst  any 
other  person  or  persons  who  may 
have  been  security  to  the  said 
plaintiff  or  plaintiffi,  under  the  di- 
rections of  the  said  Commissioners, 


for  the  payment  of  such  instal- 
ments in  manner  aforesaid,  for  the 
whole  debt,  or  such  part  thereof 
as  shall  then  remain  unpaid,  toge- 
ther with  such  further  costs  as  to 
them  shall  seem  just  and  reason- 
able, and  such  debt,  or  such  part 
thereof,  and  such  further  costs, 
shall  be  recovered  by  the  same 
ways  and  means  as  arc  herein  pro- 
vided for  the  recovery  of  the  debt 
and  costs  first  decreed." 

(a)  Before  Lord  Denman  C.  J. 
LittledaU^  Patteum  and  CoUridge 
Js. 

(6)  10  Rep.  68. 

(c)  3  B.  &  B.  188. 

(rf)  Willes,  122. 

(e)  Willes,  so. 

(/)2W.  Bl.  1141. 

(g)  Cro.  Car.  196. 

(A)  d  A.  &.  £  433;  S.  C.  6  N. 
&  M.  736. 
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that  the  action  is  well  brought  against  the  defendant  Marris, 
The  ^gth  section  of  the  act  provides  that,  where  an  order 
is  made  for  payment  of  money  by  the  Commissioners  of  the 
court, ''  the  said  Commissioners  present  in  court"  may  award 
execution  against  body  or  goods,  and  then  the  clerk  of  the 
court  at  the  prayer  of  the  party  may  issue  a  precept  under 
his  hand  and  seal  in  the  nature  of  a  ca.  sa.  or  fi.  fa.  to  the 
Serjeant,  who  may  execute  the  same.  This  provision  meets 
the  case  of  an  order  for  payment,  and  award  of  execution 
for  the  entire  sum,  where  all  is  to  be  paid  at  once ;  and  it 
distinguishes  between  the  act  of  the  Commissioners  and  the 
act  of  the  clerk,  allowing  the  latter  to  issue  the  precept  at 
the  prayer  of  the  party  to  himself,  and  without  any  further 
application  to  the  court.  This  is  analogous  to  the  pro- 
ceedings in  the  Courts  of  common  law,  where  the  judg- 
ment pronounced  leaves  no  more  for  the  judicial  interfer- 
ence of  the  court,  and  where  execution  issues  for  the  entire 
sum  at  the  application  of  the  party  to  the  officer  of  the 
Court. 

But  the  statute  provides  in  the  same  section  for  another 
case,  enacting  that  the  Commissioners  may  from  time  to 
time,  if  they  think  fit,  for  the  ease  of  the  defendant,  order 
any  debt  due  to  be  paid  by  several  instalments,  and  under 
such  terms  and  conditions  as  may  appear  to  them  reason- 
able and  just  for  the  ease  of  the  defendant  and  security  of 
the  plaintiff,  and  the  Commissioners -present  in  court,  in  case 
any  default  of  any  such  instalments  shall  afterwards  be 
made,  may  at  the  instance  of  the  plaintiff,  and  upon  due 
proof  of  the  said  default,  award  execution  against  the  de- 
fendant for  the  whole  debt,  or  snch  part  as  shall  then  re- 
main unpaid,  together  with  such  further  costs  as  to  them 
shall  seem  just  and  reasonable*  This  enactment,  in  which 
all  analogy  with  the  proceedings  of  the  ordinary  Courts  of 
law  is  departed  from,  appears  to  us  clearly  to  reserve  several 
matters  for  the  judicial  discretion  of  the  Commissioners,  in 
case  of  a  default  in  paying  anyone  of  the  instalments — they 
may  award  execution  for  the  whole,  or,  under  the  circum- 


Andrews 
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sUnceSy  tbey  may  think  the  non-payment  reasonably  ex- 
plained, and  leave  their  former  order  untouched;  and  they 
are  to  moderate  the  further  costs,  as  to  them  shall  seem  just  *  *  9. 
and  reasonable.  Accordingly  the  Commissioners  must  be  ^^^^*  ^°^ 
present  in  court,  and  there  must  be  due  proof  of  the  de- 
fault. Now  it  is  clear  that  in  the  present  case  the  Commis- 
sioners thought  fit  to  proceed  as' to  the  order  for  payment 
under  this  latter  branch  of  the  section,  and,  although  in 
the  same  order  they  state  execution  is  to  issue  unless  the 
payments  are  duly  made,  that  must  either  be  understood 
execution  according  to  the  manner  and  with  the  guards 
provided  by  the  statute,  or  it  would  be  void.  For  the 
Commissioners  cannot  abdicate  their  judicial  functions  and 
delegate  them  to  their  clerk,  they  must  act  judicially  in 
court,  have  due  proof  made  before  them,  and  then  award 
as  to  them  seems  just  and  reasonable.  The  same  section 
empowers  them,  when  they  award  payment  to  be  made  by 
instalments,  to  require  security  from  other  persons  for  the 
payment,  and  in  case  of  default  to  award  execution  against 
such  persons.  It  was  not  contended  that  the  same  course 
might  have  been  pursued  against  sureties,  if  any  had  been 
ordered,  as  has  been  taken  against  this  plaintiff*,  and  yet 
there  is  but  one  sentence,  and  the  same  wording,  for  both 
cases.  ^n 

It  is  said,  however,  that  this  mode  of  proceeding  is  valid, 
because  the  case  finds  it  to  be  according  to  the  practice  of 
the  court,  and  that  in  this  particular  case  it  must  be  taken 
to  have  had  the  sanction  of  the  court,  as  much  as  if  there 
had  been  a  special  order  made  for  the  purpose.  But  the 
answer  to  this  argument  is,  that  the  Commissioners  have 
no  power  to  make  such  a  practice  as  this^  or  such  an  order 
at  the  time  of  the  judgment  f  because  if  made  then  prospec- 
tively it  dispenses  with  that  proof  of  non-payment  which 
the  statute  requires,  and  with  the  exercise  of  any  discretion 
on  their  part  as  to  the  execution  or  further  costs.  We 
think,  therefore,  that  this  direction  for  the  issuing  of  execu- 
tion engrafted  on  the  original  judgment,  and  made  part  of 
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1841.        iU  must  be  considered  not  merely  as  irregular  but  a  nullity, 
^'^'^^^^^      and,  if  so,   the  clerk  has   issued  a  warrant  without  any 
^,  authority,  which,  therefore,  cannot  protect  him,  and  he  is 

Marris  and    liable  for  the  imprisonment  occasioned  by  its  execution. 

The  case  of  the  defendant  Wiiham,  however,  stands  on 
very  diflferent  grounds.  He  is  the  ministerial  officer  of  the 
Commissioners,  bound  to  execute  their  warrants  and  having 
no  means  whatever  of  ascertaining  whether  they  issue 
upon  valid  judgments,  or  are  otherwise  sustainable,  or  not. 
There  would,  therefore,  be  something  very  unneasonable  in 
the  law,  if  it  placed  him  in  the  position  of  being  punishable 
by  the  court  for  disobedience,and,  at  tlie  same  time,  suable  by 
the  party  for  obedience  to  the  warrant.  The  law,  however, 
is  not  so.  His  situation  is  exactly  analogous  to  that  of  the 
sheriflF,  in  respect  of  process  from  a  superior  Court,  and  it  is 
the  well  known  distinction  between  the  cases  of  the  party 
and  of  the  sheriflf  or  his  officer,  that  the  former,  to  justify  his 
taking  body  or  goods  under  process,  must  shew  the  judg- 
ment in  pleading,  as  well  as  the  writ,  but  for  the  latter  it  is 
enough  to  shew  the  latter  only  :  Cotes  v.  Michill  (a),  Mora- 
via v.  Sloper  (b).  It  was  said,  indeed,  for  the  plaintiff,  that 
these  and  the  numerous  other  authorities,  which  might  be 
cited  to  the  same  effect,  all  went  upon  the  principle  that  the 
proceeding,  however  irregular,  was  the  act  of  the  court,  but 
that  here  the  precept  or  warrant  was  found  in  effect  to  have 
issued  without  any  authority  from  the  court,  and  Morse  v. 
James  (c)  was  cited.  But  in  that  case  the  officers  of  the 
court  chose  to  join  in  pleading  with  the  party,  and  set  out 
the  whole  proceedings;  having  done  that,  unnecessarily  for 
them,  they  were  of  course  bound  by  the  defects  apparent 
on  their  pleas.  Philips  v.  Biron  {d),  and  Smith  v.  Dr. 
Bouchier  (e),  are  authorities  to  shew  that  where  an  officer, 
for  whom  the  writ  or  warrant  alone  would  have  been  a  jus- 
tification, joins  in  pleading  with  the  party,  for  whom  it 
would  not,  and  who  can  only  defend  himself  on  the  validity 

(o)  3  Lev.  SO.  ((f)  t  Str.  509. 

\h)  Willes,  SO.  (e)  2  Str.  99S. 

(c)  Willes,  1S3. 
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of  the  judgmeot  or  proceedings^  he  foregoes  the  benefit  of 
the  warrant.  Morse  v.  James  (a)  is  therefore  not  in  contra- 
diction to  the  general  course  of  authorities*  and  as  the 
subject-matter  of  the  suit  was  within  the  general  jurisdic- 
tion of  the  Commissioners^  and  the  warrant  appeared  to  have 
regularly  issued,  we  think  Witham  was  well  defended  by  it^ 
no  such  point  having  been  made  as  in  the  two  cases  cited 
from  Strange  to  deprive  him  of  its  protection. 

Judgment  for  the  plaintiff  against  Marris, 
and  for  the  defendant  Witham  (6). 
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(a)  Willes,  122. 


(by  See  the  next  case. 


Carbatt  v.  Morlet,  Horn  and  others.  w^^^i 

May  25th, 

Trespass  for  assault  and  false  imprisonment.     Plea;  The  Commis. 

■^  sionere  of  an 

not  guilty  ("  by  statute  ).  inferior  court. 

At  the  trial  before  Lord  Abinger  C.  B.,  at  the  Lincoln-  r^i'h  jurisdic- 

o  tion  to  try 

shire  summer  assizes,  the  following  facts  appeared  in  evi-  cases  of  debt 
dence.     The  action  was  brought  to  recover  damages  for  an  Jebtor  raided 

imprisonment  of  the  plaintiff  under  a  writ  of  execution  within  a  cer- 
^,_,  -x*  r        I  t  i>ni-ii      ^*"  district, 

from  the  Court  of  Requests  for  the  sokes  of  Bonngbroke  and  to  award 

and  Homcastle,  and  wapentake  of  Candleshoe,  &c.     The  «»«?»tion 

...  against  the 

defendant  Morley  was  the  complamant  in  a  suit  mstituted  person,  entei^ 

in  that  court  against  the    plaintiff;  the  defendant  Horn  ^*5ebi*a^?Mt 

was  the  Serjeant  of  the  court,  who  executed  the  writ,  and  one  vrho  did 

the  other  defendants  were  Commissioners  of  the  court.  The  within  their  ju- 

court  was  established  by  47  Geo.  3,  cap.  Ixxviii.  (c)  (sess.  9)  fisdiction,  and 

issued  a  war- 
(c)  The  same  act  came  in  question  in  the  preceding  case.  rant  against 

him,  under 
which  he  was  taken  in  execution  by  the  officer  of  the  court. 
In  trespass  against  the  plaintiff  below,  the  Commissioners,  and  the  officer  of  the  Court, 
Held,  1,  That  the  plaintiff  below,  who  had  merely  stated  his  case  to  the  court,  was 
not  liable. 
9.  That  the  Commissioners  were  liable. 

S.  That  the  officer,  who  would  generally  be  protected  by  a  warrant  onder  such  cir- 
comstaoces,  was  liable  in  this  case,  because  the  warrant  under  which  he  acted  did  not 
describe  the  court  by  its  proper  name  and  style. 
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(locals  personal  and  public),  intitled  ''  An  Act  for  the  more 
easy  Recovery  of  small  Debts  in  the  Sokes  of  Bolingbroke 
and  Horncastle,  and  other  Places,  in  the  County  of  Lincoln." 
This  act  constituted  the  persons  therein  named  as  Com* 
missioners,  and  their  successors,  a  court  of  justice,  by  the 
name  and  style  of  ''  The  Court  of  Requests  for  the  sokes 
of  Bolingbroke  and  Horncastle«  and  wapentake  of  Candle- 
shoe  (except  the  parishes  of  Hagnaby,  Welton  in  the  Marsh, 
Steeping  Magna,  and  Firsby),  in  the  county  of  Lincoln ; 
and  for  the  wapentakes  of  Gartree,  Louth  Eske,  Ludbo- 
rough,  Calceworth,  Hill  and  Walshcroft,  the  north  and 
south  divisions  of  the  wapentake  of  Yarborough,  such  parts 
of  the  wapentake  of  Manley  as  lie  east  of  the  river  Trent, 
and  the  parishes  of  Faldingworth,  Buslingthorpe,  Snarford, 
Friesthorpe,  and  Hanworth,  in  the  said  county."  The 
plaintiff,  who  resided  in  the  wapentake  of  Wraggoe,  which 
is  expressly  excepted  from  the  jurisdiction  of  the  Court  (a). 


(a)  Sect.  18  of  the  act  provides, 
**  Thnt  it  shall  and  may  be  lawful 
to  and  for  aoy  person  or  persons 
(whether  such  persons  shall  reside 
within  the  jurisdiction  of  the  said 
court  or  not)  hating  any  debt  or 
debts,  upon  any  contract  or  agree- 
ment, or  upon  the  balance  of  ac- 
count, or  for  or  in  respect  of  wages, 
rent  or  arrears  of  rent',  or  otherwise 
howsoever  (save  and  except  as 
herein  mentioned),  not  exceeding 
the  value  of  5Lf  due  or  owing  or 
belonging  to  him  or  them,  in  his  or 
their  own  right,  or  in  the  right  of 
any  other  person  or  persons,  or  as 
executor,  &c.  &c.,  or  in  any  other 
manner  whatsoever,  which  the  said 
Commissioners  are  by  this  act  ena- 
bled to  judge  and  determine,  and 
not  expressly  prohibited  by  this 
act,  by  or  from  any  other  person 
or  persons  whomsoever,  tiiAa6i7tfi^, 
rttklmg  or  being  within  any  or 


either  of  the  said  several  sokes, 
wapentakes,  parishes  and  places 
herein  mentioned  (jucept  the  pa* 
risbes  of  Uagnaby,  Welton  in  the 
Marsh,  Steeping  Magna,  and  Firs- 
by,  and  wapentake  of  Wraggoe 
aforesaid),  or  keeping  or  using  any 
house,  coach-house,  warehouse, 
wharf,  quay,  lodging,  shop,  shedf 
stall  or  stand,  or  using  or  frequent- 
ing any  market  or  markets  there, 
or  seeking  a  livelihood,  or  in  any 
way  working,  trading  or  dealing 
within  the  same,  to  apply  to  any 
clerk  or  deputy  clerk  of  the  said 
court  for  the  time  being,  who  shall 
thereupon  in  due  course  make  out 
and  deliver,  or  cause  to  be  made 
out  and  delivered,  to  one  of  the 
Serjeants  of  the  said  court  for  the 
time  being,  a  summons  in  writing, 
under  the  hand  of  the  said  clerk 
or  deputy,  respectively  directed  to 
such  debtor  or  debtors,  expressing 
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was  served,  while  attending  Spilsby  market  (a  place  within 
the  jurisdiction  of  the  court),  with  the  following  sum- 
mons : — 

«Th€  Court  of  R«qoe8ta  for  ^  You  are  hereby  summoned,  required 

the  sokes  of  Bolingbroke  and  r    and  commanded  to  be  imd  appear 

Horacastle,  and  other  places  f  before  the  Commissioners  at  the  nytt  > 

in  the  county  of  Lincoln.        )   Court  of  Requests  to  be  holden  for 

the  soke  of  Bolingbroke,  at  the  George  Inn,  in  Spilsby,  on  Friday,  the 

15th  day  of  June  next,  at  one  o'clock  in  the  afternoon,  to  answer  a 

demand  made  against  you  by  John  Aforley,  of  Sancethorpe,  for  the  sum 

of  3^,  doe  to  him  in  the  exchange  of  a  horse  warranted  sound,  and 

which  proved  to  be  unsound,  and  not  to  depart  the  court  without 

license.    And,  in  case  you  lail  therein,  the  plaintiff  will  proceed  to  obtain 

jttdgmeot  against  you.      Dated  this  88tb  day  of  May,  1838. 

Debt 3    0    0  WilUam  Walker, 


Costs  fif  pud) 
out  of  court)  )^ 


8    7 


3    8   7 


Clerk  of  the  Court  of  Requests  held  at 
Spilsbj,  Wainfleet,  All  Saints,  Sibsey, 
and  Burgh  in  the  Marsh." 
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the  som  demanded  of  him,  her  or 
them,  and  stating  the  particulars 
of  such  demand  or  cause  of  action, 
together  with  the  name  of  the  party 
demanding  the  same,  and  requiring 
such  debtor  or  debtors  to  appear 
at  a  certain  time  and  place,  to  be 
mentioned  in  such  summons,  be- 
fore the  Commissioners  of  the  said 
court,  to  answer  such  demand  or 
demands,  and  such  segeanl  shall, 
at  least  two  days  before  the  day 
appointed  for  such  debtor  or  debt- 
ors to  appear,  serve  or  cause  such 
summons  to  be  served  on  such 
debtor  or  debtors,  either  personally 
or  by  leaving  the  same  with  his, 
her  or  their  servant,  or  other  per- 
son belonging  to  him,  her  or  them, 
or  at  the  dwelling-house,  coach- 
house, warehouse,  lodging,  place 
of  abode,  shop,  shed,  stall,  stand, 
or  other  place  of  dealing,  trading 
or  working  of  such  debtor  or  debt- 
ors, being  within  the  jurisdiction 
of  such  court,  and  upon  due  proof 


of  such  summons  having  been  duly 
served  in  manner  aforesaid,  or 
upon  the  appearance  of  the  debtor 
or  debtors,  the  Commissioners  pre- 
sent in  court  (such  number  present 
not  being  less  than  by  this  act 
according  to  the  quantum  of  the 
debt  is  directed)  are  hereby  em- 
powered and  required  to  make 
due  inquiry  concerning  such  de- 
mands and  complaints,  and  make 
such  orders  and  decrees  therein, 
and  pass  such  final  sentence  or 
judgment  thereupon,  and  award 
such  costs  of  suit  as  to  them  shall 
seem  most  agreeable  to  equity  and 
good  conscience,  and  as  well  the 
plaintiff  as  the  debtor  whom  such 
orders,  decrees,  or  judgments  and 
proceedings  shall  respectively  con- 
cern, shall  duly  observe,  perform 
and  keep  the  same  respectively.'' 

Sect.  29  gives  the  Commissioners 
power  to  issue  execution  against 
the  person  or  goods  of  the  debtor. 
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the  soke  of  BoliDgbrokey 
held  at  the  Geoqge  Inn  at 
Spilsbjy  on  Friday  the  15th 
day  of  Jane,  1838,  by  vir- 
tue of  an  act  of  parliament 
made  and  passed  in,  ftc.and 
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The  plaiDtiiF  did  not  appear,  and  on  bis  default,  the  fol* 
lowing  minute  and  order  of  the  Court  was  made  :— 

"  The  Court  of  RequesU  for  the  sokes  of^  At  a  Court  of  Reqaests  at 
Boliogbroke  and  Homcastle  and  wa* 
pentake  of  Candleshoe  (except  the  pa- 
rishes of  Hagnaby,  Welton  in  the 
Marsh,  Steeping  Magna,  and  Firsby), 
in  the  county  of  Lincoln,  and  for  the 
wapentake  of  Garlree,  &c. 
intituled  &c*,  before  &c.  [naming  the  Commissioners],  gentlemen.  Com- 
missioners appointed  for  putting  the  said  act  into  execution. 

John  MarUy,  of  Sancethorpe,  ^  A  debt  due  on  the  balance  of 
against  WUUam  Carrot t,  S>  account  in  the  value  of  a 
trading  at  Spilsby.  j  horse  on  promises. 

Appeared  the  plaintiff  and  Jotepk  Horn,  who  proved  the  debt  and 
service  of  the  summons  on  oath.  Defendant  not  appearing,  it  is  ordered 
that  the  defendant  be  committed  to  the  house  of  correction  at  Spilsby 
for  sixty  days,  unless  the  debt  and  costs  are  in  the  meantime  fully  paid 
and  satisfied.  By  order. 

William  Walker,  jun. 

Deputy  Clerk." 

Upon  this  adjudication  a  warrant  was  issued  in  the  follow- 
ing form : — 

"The  Court  of  Requests  for  the  ^These  are  in  her  Majesty's  name  to 
sokes  of   Bolingbroke    and  ^   require  you  and  each  and  every  of 
Homcastle,  and  other  places  i    you,  jointly  and  severally,  to  take 
in  the  county  of  Lincoln.       J    and  commit  to  prison,  in  the  com- 
mon gaol  or  house  of  correction  at  Spilsby,  in  the  said  county,  the  body  of 
the  said  defendant  Wm,  CarraU,  trading  at  Homcastle  in  the  said  county 
farmer,  there  to  remain  for  the  space  of  sixty  days  from  the  time  of  his 
commitment,  unless  the  sum  of  3/.  debt,  and  iU.2d.  costs  of  suit,  be  in 
the  meantime  fully  paid  and  satisfied  unto  the  said  complainant,  John 
Morley,  according  to  an  order  of  the  said  Court  of  Requests,  made  at 
Spilsby,  in  the  said  county,  on  the  15th  day  of  June  inst.,  and  also  the 
costs  and  charges  of  this  execution.    Hereof  fail  not,  as  you  will  seve- 
rally answer  the  contrary  at  your  peril. 

Given  under  my  hand  and  seal  this  Slst  day  of  June,  1838. 
By  order  of  the  Court. 

Wm.  Walker,  jun. 
Deputy  Clerk  of  the  Court  of  Requests 
held  at  Spilsby  aforesaid. 

To  Joseph  Horn,  Serjeant  of  the  said  Court,  held  at  Spilsby  aforesaid,  or 
to  his  deputy,  and  also  to  Mr.  Thomas  Sanders,  the  Keeper  of  the 
House  of  Correction  at  Spilsby,  and  to  each  and  every  of  them." 
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The  plaintiff  was  apprehended  under  this  warrant.  This 
was  the  assault  and  imprisonment  complained  of.  The 
plaintiff  paid  the  debt  and  costs  to  obtain  his  liberation. 

For  the  plaintiff  it  was  contended  that  the  proceedings 
in  the  inferior  court  did  not  justify  the  arrest  of  the  plain- 
tiff, because  the  plaintiff  was  not  resident  within  the  juris- 
diction of  the  court,  and  there  was  no  evidence  that  he  was 
a  trader  within  the  meaning  of  the  act ;  that  the  process 
was  void,  because  it  did  not  adopt  the  style  of  the  court  as 
given  by  the  act,  and  because  the  warrant  did  not  pursue 
the  summons  in  the  statement  of  the  cause  of  action. 

For  the  defendant  Morley  it  was  contended  that  he  was 
not  liable  for  the  acts  of  the  court,  as  he  had  done  nothing 
more  than  state  his  complaint  to  a  court  of  justice.  For 
the  defendant  Horn,  the  Serjeant,  it  was  contended  that  he 
was  justified  by  the  warrant  of  the  court,  which  he  was 
bound  to  obey.  For  the  other  defendants,  the  Commis- 
sioners, it  was  contended  that  they  were  not  liable  in  tres- 
pass, because  they  had  jurisdiction  over  the  subject-matter 
generally,  and  also  over  the  particular  case  if  the  plaintiff 
bad,  in  fact,  traded  within  the  jurisdiction,  and  that  an 
erroneous  judgment  upon  this  fact  would  not  make  them 
so  liable,  the  proper  remedy  being  to  restrain  them  by  pro- 
hibition. 

The  lord  chief  baron  inclining  to  think  that  neither  Mor^ 
ley  the  plaintiff  below,  nor  the  Commissioners,  were  liable, 
directed  a  verdict  for  them,  giving  the  plaintiff  leave  to 
move  to  enter  a  verdict  against  them  (a).  His  lordship 
also  directed  a  verdict  to  be  entered  for  5/.  against  Horttf 
the  Serjeant,  giving  leave  to  move  to  enter  a  verdict  for 
him,  on  the  ground  that  he  was  protected  by  the  warrant, 
or  to  move  for  a  nonsuit  generally. 

Cross  rules  having  been  obtained  accordingly, 
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(a)  Wilh  the  exception  of  one      cation,  thoagh  his  name  appeared 
of  them,  who  was  proved  not  to      on  the  minutes, 
have  been  present  at  the  adjudi- 

VOL.  I. — G.  D.  X 
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Carratt 

V. 
MORLET. 
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Balguy  and  N,  R,  Clarke  shewed  cause  (a)  against  the 
rule  to  enter  the  verdict  against  Morley  and  the  Commis- 
sioners, and  supported  the  rule  to  enter  the  verdict  for 
Horn. 

Morley^  the  complainant  in  the  court  below,  could  not 
be  made  liable  without  proof  that  he  acted  maliciously  iu 
putting  the  court  in  motion:  Cohen  v.  Morgan  (6). 

As  to  the  Commissioners,  it  is  not  clear  that  they  had 
not  jurisdiction  over  the  plaintiff  Carrat  in  this  case.  It 
appeared,  certainly,  at  the  trial  that  he  resided  out  of  the 
jurisdiction,  but  he  may  have  traded  within  it.  The  plain- 
tiff was  bound  to  shew  that  he  did  not  trade  within  the 
jurisdiction,  for  the  judgment  of  the  court  below  afforded 
at  least  prim&  facie  evidence  that  he  did  so  trade,  or,  per- 
haps, like  a  conviction  by  justices,  was  conclusive  upon 
that  as  upon  every  other  fact  stated  in  it:  BriUainv. 
Kinnaird  (c),  Aldridge  v.  Haines  {d).  The  Commissioners, 
at  all  events,  had  such  general  jurisdiction  over  the  cause 
as  will  protect  them :  The  Marshalsea  case  (e).  Cave  v. 
Mountain  (J^-,  and,  if  they  had  not,  prohibition  was  the 
proper  remedy.  But  if  the  warrant,  which  is  said  to  be 
erroneously  intitled,  was  not  the  warrant  of  the  court,  the 
Commissioners  cannot  be  liable,  for  it  is  not  their  warrant. 

Lastly,  as  to  Horn,  the  serjeant,  he  was  bound  to  obey, 
without  criticising  the  warrant,  and  is  therefore  protected 
by  it :  Andrews  v.  Marris  (g).  Although  the  warrant  had 
not  the  exact  style  of  the  Court,  it  was  so  beaded  as  to 
justify  the  officer  in  acting  upon  it. 


Goulburn  Serjt.  and  Whitehurst  contri.  The  defendant, 
Morley^  the  complainant  in  the  court  below,  is  liable  if 
that  court  had  not  jurisdiction.    Where  the  plaintiff  below 


(a)  The  case  was  argued  at  the 
•itcingt  after  last  Hil.  term  (Feb. 
4  and  5),  before  Lord  DenmanCh 
LUtledale  and  Patteum  Js. 

(6)  0  D.  &  R.  8. 


(c)  1  B.  &  B.  432. 

(d)  8  B.  &  Ad.  395. 

(e)  10  Co.  68  b. 
(/)1  Scott,  N.S.  138. 

(g)  See  the  preceding  case. 
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justifies  under  process  of  an  inferior  court,  he  must  shew 
that  the  cause  of  action  arose  within  the  jurisdiction  of  the 
court,  although  the  officer  who  executed  the  process  need 
not.  ''As  it  is  said  in  the  case  of  Higgimon  v.  Mariin{a)f 
a  plaintiff  may  sue  if  he  please  in  the  Courts  of  West- 
minster Hall,  and  then  he  will  be  safe;  but,  if  he  will  sue 
in  an  inferior  court,  he  is  bound  at  his  peril  to  take  notice 
of  the  bounds  and  limits  of  its  jurisdiction  :*'  Moravia  v. 
Sloper  (A) ;  and  Morse  v.  James  (c) ;  Perkin  v.  Proctor  {d), 
are  also  authorities  for  the  same  position. 

The  cases  already  cited  tend  also  to  shew  that  the  court 
did  act  without  jurisdiction,  and  that  the  Commissioners  and 
seijeant  are  also  liable.  If  the  court  having  no  jurisdiction 
in  cases  of  assumpsit  had  assumed  it,  it  is  clear  from  the 
Marshalsea  case  that  the  whole  proceedings  would  have 
been  coram  non  judice  and  void.  **  If  the  matter  appears 
to  be  out  of  the  jurisdiction,  the  jugdment  is  void,  and  coram 
non  judice:"  Com.  Dig.  Courts  (P.  15):  so  where,  as  in  this 
case,  the  court  had  no  jurisdiction  over  the  party,  all  the 
proceedings  must  be  void.  The  plaintiff  neither  resided 
nor  traded  within  the  jurisdiction.  No  evidence  was  of- 
fered on  either  side  at  the  trial  with  respect  to  the  plaintiff's 
trading,  and  it  lay  on  the  defendants  to  prove  it.  It  must  be 
taken,  therefore,  that  he  did  not  so  trade,  for  the  judgmeut 
of  the  inferior  court  is  net  like  a  conviction  by  justices, 
which  is  a  record  and  not  traversable.  '^The  judgment,  if 
good  on  the  face  of  it,  could  not  be  relied  on  as  evidence 
of  the  trading;  biit  this  judgment,  which  does  not  even 
ascertain  the  amount  of  debt  and  costs,  is  bad.  Miller  v. 
Seare{e)  and  Smith  v.  Bouchier(f)  shew  that  the  judicial 
capacity  of  the  Commissioners  will  not  of  itself  protect 
them  if  they  have  acted  without  jurisdiction. 

Andrews  v.  Marris  (g)  is  no  authority  for  Hom^  the  Ser- 
jeant.    In  that  case  the  court  had  jurisdiction,  and,  every 

(fl)  «  Mod.  197.  (c)  2  W.  Bl.  1 141. 

lb)  Willes,  34.  (/)  8  Str.  993. 

(c)  Willes,  129.  (g)  See  the  preceding  case. 

(d)  2  Wils.  382. 

X  2 


281 


1841. 

Carratt 

V. 
MORLEY. 


CASES  IN  THE  QUEEN  S  BENCH^ 

thing  being  regular  except  the  judgment^  this  Court  held 
the  officer  was  protected  by  a  good  warrant.  Here  the 
whole  proceediugs  want  jurisdiction,  and  the  warrant  to 
which  the  defendant  resorts  is  bad  per  se  because  it  has 
itot  the  proper  style  of  the  Court  (a). 

Ctir.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — Morley  sued  Carratt  as  a  resident  within  the  juris- 
diction of  the  Spilsby  Court  of  Requests,  and  obtained  judg- 
ment by  default  against  him,  his  residence  being  in  the  wa- 
pentake of  Wraggoe,  which  is  expressly  exempted  from  the 
jurisdiction  of  the  court.  Carratt  has  brought  trespass 
against  Morley  who  sued  him,  against  six  of  the  Commis- 
sioners who  signed  the  warrant  or  capias,  and  against  Horn, 
the  officer  who  arrested  him,  and  so  obtained  the  money 
from  him.  The  plea  was  not  guilty  (by  statute).  On  the  trial 
Lord  Abinger  thought  Morley,  the  plaintiff  in  the  court  be- 
low, not  liable,  inasmuch  as  he  had  only  stated  his  case  to 
the  Commissioners,  who  proceeded  to  adjudicate  upon  it ; 
he  had  some  doubts  whether  the  Commissioners  were 
liable,  because  they  did  not  make  the  warrant;  and  it  was 
argued  that  Horn,  the  officer,  was  not  liable,  because  the 
warrant  would  protect  him.  Leave  was  therefore  reserved 
to  move  for  a  nonsuit  generally,  and,  on  the  other  hand, 
for  a  verdict  against  all  the  defendants  except  one,  who 
was  shewn  to  have  been  absent  when  the  judgment  was 
given  and  the  warrant  was  issued,  or  against  such  of  them 
as  this  Court  should  hold  to  be  liable. 

We  have  heard  the  rules  argued,  and  are,  in  the  first 
place,  clearly  of  opinion  with  the  Chief  Baron  that  the 
original  plaintiff  is  not  liable,  for  the  reason  before  stated. 
Coheti  V.Morgan  (6)  was  cited  at  the  bar,  and  it  is  clear  from 
that  and  other  cases,  and  upon  principle,  that  a  party  who 

(a)  Another  point  also  was  made     because  it  was   for  unliqaidated 
that    the   inferior  court  bad  no     damages, 
jurisdiction    o?er  the   complaint,         (6)  6  D.  &  R.  8. 
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merely  originates  a  suit  bj  stating  his  case  to  a  court  of  jus-  1841. 
tice,  is  not  guilty  of  trespass,  though  the  proceedings  should 
be  erroneous  or  without  jurisdiction.  The  doubt  as  to  the 
Commissioners*  liability  arose  from  the  possibility,  as  the 
case  was  undefended,  that  there  might  have  been  evidence  to 
convince  them  that  the  defendant  in  that  suit  resided  within 
their  jurisdiction.  Nothing,  however,  of  this  sort  appears, 
nor  can  we  be  justified  in  inferring  it  from  the  mere  fact  that 
the  Court  acted  in  a  manner  which  required  it  to  warrant 
their  proceeding.  They  ordered  that  Carratt  should  be 
committed  to  the  house  of  correction  for  sixty  days,  unless 
the  debt  and  costs  were  first  paid.  The  warrant  thereupon 
made  out  by  the  clerk  was  made  by  their  order,  and,  it  being 
without  legal  authority,  they  are  liable  in  trespass  for  the 
imprisonment  which  ensued.  The  warrant  itself  was  ob- 
jectionable and  void,  not  truly  describing  the  Court  of 
Requests,  nor  following  a  style  and  form  prescribed  by  the 
act.  This  ought  to  be  considered  as  the  act  of  their  clerk, 
not  of  themselves ;  but  they  would  have  been  liable  for  the 
excess  of  jurisdiction,  however  perfect  the  form  of  the  war- 
rant might  have  been. 

This  defect  in  the  warrant,  however,  deprives  the  officer 
of  a  justification  which  he  would  have  possessed,  if  it 
had  been  correct,  or  even  substantially  good.  In  that 
case  the  recent  decision  of  this  Court  in  Andrews  v. 
Morris  {a)  viomXA  have  applied;  but,  as  the  warrant  here 
was  such  as  no  law  authorised,  it  can  be  considered 
as  no  more  than  waste  paper,  and  can  aiFord  no  justifica- 
tion. There  the  officer  was  misled  by  the  clerk  furnishing 
him  with  a  warrant  good  in  form,  and  issued  according  to 
the  practice  of  the  Court,  though  the  cause  was  beyond  its 
jurisdiction.  Here  the  cause  was  beyond  the  jurisdiction, 
and  the  warrrant  was  contrary  to  the  practice. 

The  rule  for  a  nonsuit  must  therefore  be  discharged,  and 
so  must  that  for  entering  a  verdict  against  Morley. 

We  think  the  course  taken  at  nisi  prius  perfectly  correct. 

D.  Rule  accordingly, 

(a)  See  the  preceding  case. 
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Saturday, 
June  Uth. 

Although  the 
plaintiff  has 
proceeded 
against  the  bail 
upon  a  bail 
bond,  given 
under  1  &  8 
Fic/.  c.  110, 
s.  4,  he  may 
also  proceed 
against  the 
defendant  in 
the  original 
action. 


Betts  v.  Smyth. 

XHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  proceedings  in  an  action  on  a  bail  bond,  given  under 
Stat.  1  &  2  Vict.  c.  110,  s.  4,  should  not  be  stayed,  on  the 
ground  that  the  plaintiff,  after  taking  an  assignment  and 
proceeding  upon  the  bail  bond,  had  gone  on  and  obtained 
judgment  against  the  defendant  in  the  original  action. 

Martin  shewed  cause  (a),  and  cited  Brown  ▼.  McMil- 
lan (6).  ''  All  subsequent  proceedings"  after  the  bail  bond 
has  been  given,  are  by  the  4th  section  of  the  act  to  be  ac- 
cording to  the  old  practice.  He  cited  also  1  Chitty*s  Pract. 
560  (c). 


Murphy,  contrd. 


Cur.  adv.  vult. 


Lord  Den  MAN  C.  J.  at  the  sittings  after  this  term 
(June  19)  delivered  the  judgment  of  the  Court. — This  was 
a  rule  to  stay  proceedings  on  a  bail  bond  given  under  1  & 
2  Vict.  c.  1 10,  by  reason  of  the  plaintiff  having  proceeded  in 
the  original  action. 

The  argument  was  that  the  defendant,  who  must  in- 
demnify the  bail,  ought  not  to  be  harassed  with  two  judg- 
ments, and  that  as,  under  the  former  practice,  the  plaintiff 
could  not  proceed  in  the  original  action  after  taking  an 
assignment  of  the  bail  bond,  so  he  ought  now  to  be  con- 
fined to  one  or  the  other  course. 

The  answer  is  that  formerly  the  putting  in  bail  above 
was  a  step  in  the  cause,  and  the  only  mode  by  which  the  de- 
fendant could  appear  in  a  bailable  action ;  and,  till  that  was 
done,  the  defendant  was  not  in  Court,  so  as  that  the  plaintiff 
could  proceed  against  him.  I'he  taking  an  assignment  of 
the  bail  bond  was  not  a  circumstance  which  prevented  him 
from  proceeding  in  the  action  against  the  defendant,  al- 


(a)  Before  Lord  Denman  C.  J., 
Patteson,  Williams,  and  Coleridge 


(h)  7  M.  &  W.  196. 
(c)  7th  edit. 
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though  it  did  prevent  him  from  proceeding  against  the  i84l. 
sherilF.  Whether  he  took  an  assignment  of  the  bail  bond, 
or  whether  he  proceeded  against  the  sheriiF,  he  was  equally 
unable  to  proceed  against  the  defendant,  till  bail  above  was 
put  in,  because  he  was  not  in  Court.  But  now  the  de- 
fendant, or  the  plaintiff  for  him,  may  enter  an  appearance 
in  all  cases,  whether  there  has  been  an  arrest  or  not,  as 
every  action  is  commenced  by  writ  of  summons,  and  the 
putting  in  bail  above  is  no  step  in  the  cause  and  is  wholly 
collateral.  No  impediment  to  the  plaintiff's  proceeding 
in  the  cause  against  the  defendant  arises  from  the  defendant 
having  been  arrested  under  the  1  &  2  Vici.  1 10,  for  the 
defendant  is  in  Court  by  the  entry  of  a  common  appear- 
ance whether  bail  above  be  put  in  or  not.  The  reason 
why  both  courses  could  not  be  taken  under  the  old  practice 
was  not  on  account  of  any  hardship  towards  the  defendant, 
but  because  the  forms  of  the  Court  would  not  allow  the 
plaintiff  to  proceed  against  the  sheriff,  or  the  bail  to  the 
sheriff,  by  reason  of  bail  above  not  having  been  put  in,  and 
at  the  same  time  against  the  defendant  as  being  in  Court, 
which  he  could  only  be  by  reason  of  bail  above  having  been 
put  in,  the  two  proceedings  at  the  same  time  involving  a 
manifest  contradiction.  Therefore,  declaring  in  chief  (not 
de  bene  esse)  against  the  defendant  was  a  waiver  of  bail, 
because  it  admitted  the  defendant  to  be  in  Court,  that  is, 
that  bail  had  been  already  put  in. 

The  hardship  in  the  present  case,  if  any  there  be,  cannot 
therefore  be  urged  as  a  reason  for  making  this  rule  abso- 
lute by  analogy  to  the  former  practice,  but  in  truth  there  is 
no  hardship.  The  bail  to  the  sheriff  have  entered  into  a 
distinct  engagement  to  put  in  bail  above,  and,  if  they  fail 
to  do  so,  cannot  complain  that  they  are  sued.  If  they  pay 
the  debt  and  costs,  the  proceedings  against  the  defendant 
will  be  stayed,  on  payment  of  costs  only ;  or  if  the  defendant 
pay  the  debt  and  costs,  the  proceedings  against  the  bail 
will  be  stayed  on  the  same  terms. 

On  the  other  hand,  if  we  were  to  make  the  rule  absolute. 
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great  difficulty  might  arise  if  a  capias  were  ordered  under  the 
1  &  ^  Vict.  c.  1 10,  in  a  late  stage  of  the  cause ;  it  might  be 
very  doubtful  whether  the  plaintiiF  could  recover  on  the  bail 
bond  the  costs  of  the  most  expensive  part  of  the  cause,  the 
preparing  for  trial,  or  perhaps  the  trial  itself;  costs  which 
were  certainly  not  recoverable  against  the  bail  to  the  sheriff 
formerly,  because  they  never  could  be  incurred  where  no 
bail  above  had  been  put  in  ;  but  now  they  may,  for  the  de- 
fendant may  not  attempt  to  go  abroad  till  he  is  just  on  the 
eve  of  having  a  verdict  against  him. 

For  these  reasons  we  are  of  opinion  that  the  present  rule 
must  be  discharged. 

Rule  dischai^ed. 


Ttieiday,  ^^^  QuEBN  V.  The  BRISTOL  DoCK  CoMPANY. 

May  257  A.      i>  «■ 
The  Bristol      AlANDAMUS  to  the  Company  to  repair  the  bank  of 
Dock  Com-      a  canal. 
qaii4dcomake       The  writ  recited  part  of  the  SOth  section  of  45  Geo.  3, 

aod  raaintain    ^.^p^  ^xl.  (local,  personal  and  public),  intitled,  "  An  Act  for 

a  oew  cnannei,  ^  ^  ,  i  •  •      w^ 

with  equal        improvmg  and  rendering  more  commodious  the  Port  and 

b^dth"at  the  Harbour  of  Bristol,"  whereby  the  Company  were  (inter 

bottom,  and      alia)  commanded  ''  to  make,  complete  and  maintain  a  new 

inclioflSion  of   course  or  channel  for  the  River  Avon,  from  Sec.,  through 

the  sides  to      j^q  .  (he  same  to  be  of  equal  depth  and  breadth  at  the  bot- 

the  former  ... 

channel.  tom,  and  with  equal  inclination  of  the  sides,  as  the  present 

1  Th  t  "^^^  course  then  had  in  those  parts  thereof  which  had  not 
duty  was  cast  been  excavated  or  embanked  by  quay  walls  or  other  build- 
pany  to^repair  ^°8^*  ^^  ^^  °^^^  ^^  circumstances  would  admit,  and  except 
generally  the  only  in  such  part  of  the  said  new  course  as  should  be  cut 
new  coarse.      through  rock  or  stone,  and  also  to  make  complete  and  main- 

S.  That  man-  j^in  gu^j,  other  works  and  improvements  within  the  limits 
damns  would  '^ 

lie  to  compel    after  mentioned,  as  the  Company  should  consider  neces- 
the  Company 
to  repair,  although  there  might  be  another  remedy  by  indictment. 

3.  That  to  a  mandamus,  commanding  the  Company  generally  to  repair  the  banks,  it  was 
not  a  good  return,  that  they  had  maintained  the  channel  with  equal  depth  and  breadth 
at  the  bottom,  and  with  equal  inclination  of  the  sides  to  the  old  channel. 
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sary  for,  and  which  would  completely  answer  and  effect  the  1841. 
purposes  aforesaid."  The  writ  then  recited  that  the  Com-  ^•^'v'"*^ 
pany  had,  in  pursuance  of  the  above  powers,  made  the  new  *  ^^^^^ 
channel  in  question,  and  proceeded  thus — **  We  have  been  Bristol  Dock 
given  to  understand  that,  since  the  makmg  and  completmg 
of  the  said  new  course  or  channel  of  the  River  Avon,  certain 
parts  of  the  south  bank  or  side  of  the  new  course  or  chan- 
nel, not  cut  through  rock  or  stone,  lying  between  Harford's 
Bridge  and  HilFs  Bridge,  in  the  said  city  and  county  of 
Bristol,  have  become  and  now  are  broken  down  and  out  of 
repair,  and  the  inclination  of  the  sides  of  the  said  parts  of 
the  said  south  bank  or  side  of  the  said  new  course  of  the 
channel  has  been  thereby  greatly  altered  since  the  construc- 
tion thereof,  to  the  great  danger  of  the  obstruction  of  the 
navigation  of  the  said  river,  and  to  the  great  damage  and 
prejudice  of  all  our  liege  subjects,  having  occasion  to  use 
and  navigate  the  same."  The  writ  concluded  by  requiring 
the  Company  to  repair  the  said  parts  of  the  said  south  bank 
of  the  said  new  course  or  channel  of  the  said  River  Avon, 
lying  between  Harford's  Bridge  and  Hill's  Bridge,  or  that 
the  Company  should  shew  cause,  &c« 

The  return  was  as  follows: — !•  That  the  Company  are 
not  required  by  the  said  statute  in  the  said  writ  mentioned, 
nor  are  they  otherwise  liable  to  repair  and  maintain  the  said 
parts  of  the  south  bank  of  the  new  course  of  the  River 
Avon,  in  the  writ  mentioned,  tt.  That,  as  near  as  circum- 
stances have  admitted  or  do  admit,  they  have  maintained  the 
said  new  course  of  equal  depth  and  breadth  at  the  bottom, 
and  with  equal  inclination  of  the  sides  as  the  then  present 
river,  at  the  time  of  the  said  act  of  parliament,  past  in  the 
forty-third  year  of  George  the  Third,  had  in  those  parts 
thereof,  which  had  not  then  been  excavated  or  embanked 
by  quay  walls  or  other  buildings,  and  except  only  in  such 
parts  of  the  said  new  course  as  have  not  been  cut  through 
rock  or  stone.  Wherefore,  for  the  reasons  above  returned, 
the  Bristol  Dock  Company  cannot  and  ought  not  to  repair 
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1841.        or  maintain  the  said  part  of  the  said  south  bank,  as  bj  the 

„S^^X  8aid  writ  they  are  commanded. 

TheQuEM         r«,  ^ 

V.  The  case  came  on  for  argument  after  a  concilium. 

BaisTOL  Dock  rj^^  prosecutor's  points  were : — That  the  Company  were 
liable  to  repair  and  maintain  the  bank.  That  the  writ  com- 
manded the  Company  to  repair  and  maintain  the  sonth 
bank  of  the  new  course,  and  that  it  was  no  answer  to  say 
that  the  Company,  as  near  as  circumstances  had  admitted 
or  did  admit,  had  maintained  the  said  new  course  of  equal 
depth  and  breadth  at  the  bottom,  and  with  equal  inclination 
of  the  sides  as  the  old  river  course  had.  That  by  the  act 
the  Company  were  bound  to  repair  the  new  course  and  tlie 
banks  thereof  absolutely. 

The  points  for  the  Company  were: — That  the  return  was 
good.  That  mandamus  would  not  lie  in  such  a  case.  That, 
if  mandamus  were  the  correct  mode  of  proceeding,  the  writ 
did  not  disclose  any  liability  on  the  part  of  the  Company 
to  repair  the  bank  as  required.  That  it  was  consistent  with 
the  writ  that  the  inclination  of  the  bank  they  were  ordered 
to  repair  was  the  very  same  inclination  which  was  required 
by  the  statute. 

Sir  J.  Campbell  A.  G.  against  the  return  (a).  Mandamus 
is  the  proper  remedy,  Hex  v.  The  Bristol  Dock  Company  (b), 
and  it  is  no  objection  that  there  is  another  remedy  by  indict- 
ment; Rex  V.  The  Severn  and  Wye  Railway  Company  (c). 

As  to  the  liability  of  the  Company  to  repair,  they  are 
required  to  ''  maintain**  the  new  course,  which  involves  the 
duty  of  repairing  its  banks.  Even  at  common  law  they 
would  have  been  charged  with  this  duty:  Rex  v.  The  Inha-' 
bitants  of  Kent  (d),  Rex  v.  The  Inhabitants  of  Lindsey  (e), 
Rex  V.  Kerrisonif). 

(a)  Tbe  case  was   argued   in  &  R.  309. 
Mich.  T.  last  (Nov.  20),  before         (c)  8  B.  &  Aid.  640. 
Lord  Denman  C.  J.,   LUtUdaU,  (</)  13  East,  820. 

Patteum  and  Cvieriige  Js.  (e)  14  East,  317. 

(6)  6  B.  &  C.  181 ;  5.  C.  9  D.         (/)  3  Mau.  &  S.  586. 
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The  return,  that  the  Company  has  preserved  the  inclina- 
tion of  the  bank^  is  no  answer  to  the  complaint  that  it  is    xh^^Q^^M 
out  of  repair.    The  altered  inclination  of  the  bank  is  merely  v. 

alleged  as  a  consequence  of  their  default  to  repair,  and  the     Com^pany.  * 
writ  would  be  good  if  all  the  words,  as  to  the  altered  incli- 
nation, were  struck  out.     The  Company  return  also  that 
thej  have  maintained  the  inclination  as  near  as  circumstances 
admit,  but  the  mandatory  part  of  the  writ  says  nothing 
about  such  inclination  or  such  circumstances.     The  act^ 
indeed,  does  qualify  the  duty  of  the  Company  with  respect 
to  the  inclination,  by  saying  they  are  to  maintain  it  as  near 
as  circumstances  admit.     The  return  should,  at  all  events, 
have  particularised  the  circumstances  which  have  made  a 
strict  compliance  impossible.     It  is  not  sufficient  for  the 
return  merely  to  follow  the  general  terms  of  the  act :  Rex 
V.  The  Ouze  Bank  Commissioners  (a). 

Sir  jP.  Pollock  contrd.  Mandamus  does  not  lie  for  gene- 
ral repairs.  Rex  v.  Bristol  Dock  Company  {b)  was  not  a 
case  of  mandamus  for  repairs;  and  Rex  v.  The  Inhabitants 
of  Kent{c),  Rex  v.  The  Inhabitants  of  Lindsey{d),  Rex  v. 
Kerrisott  (e),  were  not  cases  of  mandamus.  Indictment,  on 
which  error  may  be  brought,  is  the  convenient  and  usual 
remedy  in  a  case  like  the  present,  especially  as  danger  of 
obstruction  is  all  that  is  alleged.  Rex  v.  The  Severn  and 
Wye  Railway  Company  {/)  was  doubted  in  the  recent  case 
of  Reg*  V.  Gamble  (g).  In  a  late  case  the  Court  refused  a 
mandamus  for  repairs,  as  not  being  the  proper  remedy:  Rex 
V.  The  Trustees  of  the  Oxford  and  Witney  Road(h). 

The  duty  of  repairing  the  bank  is  not  in  terms  created 
by  the  act,  and  Tindal  C.J.,  in  Parnaby  v.  Lancaster  Caned 
Company  {$),  was  inclined  to  think  that  no  such  duty  ex- 

(a)  3  A.  &  £.  544.  (/)  2  fi.  &  Aid.  646. 

{h)  6  B.  &  C.  181;    5.  C.  9  D.  (g)  11  A,  &  E.  69;  5.  C.  3  P. 

&  R.  309.  &  D.  122. 

(c)  13  East,  8S0.  (A)  4  P.  &  D.  154,  not  then  re- 

(d)  14  East,  317.  ported. 

(e)  3  Man.  &  S.  526,  (•)  3  P.  &  D.  172. 


The  Queen 

17. 
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1841.  isted  at  common  law.  There  are  many  other  works  which 
the  Company  are  in  terms  commanded  to  **  repair.**  (He 
referred  to  several  sections  of  the  act  to  this  effect.)  It  was 
Bristol  Dock  probably  because  the  Company  are  under  no  general  obli- 
gation to  repair  the  bank,  that  the  complaint  as  to  the  state 
of  its  repair  was  blended  with  a  statement  as  to  the  altered 
inclination,  and  the  danger  to  the  navigation,  so  as  to  raise 
a  semblance  of  injury  to  the  public,  for  the  Company  cer- 
tainly are  required  to  keep  up  the  inclination.  It  is  the 
'*  course/*  i.  e.  the  scope  for  navigation,  that  the  legislature 
confined  its  attention  to;  it  is  the  ** course**  which  the  Com- 
pany are  required  to  maintain,  and  this  they  say  they  have 
maintained. 

The  return  is  good,  for  the  reason  already  adverted  to — 
the  complaint  as  to  the  inclination  of  the  bank  is  inse- 
parably blended  with  the  complaint  as  to  want  of  repair, 
and  the  inclination  is  all  the  Company  are  bound  to  main- 
tain. 

Sir  J.  Campbell  A.  G.  replied. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  Bristol  Dock  Company,  to  whom  this  writ 
of  mandamus  was  addressed,  are  created  by  a  local  act,  43 
Geo,  3,  cap.  cxI.,  to  improve  the  port  and  harbour  of  Bristol, 
by  doing  certain  works,  which  are  the  making,  completing 
and  maintaining  a  new  course  or  channel  for  the  Avon, 
from,  at  or  near  the  Redcliffe,  by  a  certain  line  into  the 
Avon,  at  a  point  described, ''  the  same  to  be  of  equal  depth 
and  breadth,  at  the  bottom,  and  with  equal  inclination 
of  the  sides,  as  the  then  present  river  course  then  had  in 
those  parts  thereof  which  had  not  been  excavated  and  em- 
banked  by  quay  walls  or  other  buildings,  or  as  near  thereto 
as  circumstances  will  admit,  and  except  only  in  such  parts 
of  the  said  new  course  as  should  be  cut  through  rock  or 
stone." 
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The  SOth  clause  expressly  requires  them  to  make,  com-        1841. 
plete  and  maintain  these  works,  and  the  writ,  after  reciting    mT^X^^ 
the  enactment,  proceeds  to  allege  that  the  Company  did  v. 

make  and  complete  them,  but  that  since  the  making  and  ^Compan'y^'^ 
completing  of  the  said  new  course  or  channel  of  the  Avon, 
certain  parts  of  its  south  bank  or  side,  not  cue  through  rock 
or  stone,  have  become  and  now  are  broken  down  and  out  of 
repair,  and  the  inclination  of  the  said  side  of  the  said  parts 
of  the  new  course  or  channel  has  been  thereby  greatly 
altered  since  the  construction  thereof,  to  the  injury  of  the 
navigation.  It  then  enjoins  defendants  to  repair  and  main- 
tain the  said  parts  of  the  said  south  bank. 

The  return  of  the  Company  is,  that  they  are  not  bound  to 
repair  and  maintain  the  said  parts  of  the  said  south  bank 
of  the  said  new  course  or  channel;  and  that,  as  near  as  cir- 
cumstances have  admitted  or  do  admit,  they  have  maintained 
the  said  new  course  or  channel  of  equal  depth  and  breadth 
at  the  bottom,  and  with  equal  inclination  of  the  sides,  as 
the  river,  in  the  43  Geo.  3,  had  in  those  parts,  which  had 
not  then  been  excavated  or  embanked  by  quay  walls  or  other 
buildings,  and  except  only  in  those  parts  thereof  which  had 
been  cut  through  rock  or  stone. 

On  argument,  objection  was  taken  to  the  writ  because  it 
only  enjoined  the  doing  that  for  omitting  which  the  Com- 
pany are  liable  to  indictment. 

But  we  think,  even  if  such  an  objection  did  not  come 
too  late,  after  the  writ  was  issued,  that  it  is  entitled  to  no 
weight.  Those  who  obtain  an  act  of  parliament  for  exe- 
cuting great  public  works,  are  bound  to  fulfil  all  the  duties 
thereby  thrown  upon  them,  and  may  be  called  upon  by  this 
Court  so  to  do.  If  this  breach  of  contract  causes  a  public 
nuisance  also,  that  cannot  dispense  with  the  necessity  of  a 
specific  performance  of  the  obligation  contracted  by  them. 

Then  the  return  is  insufficient,  merely  denying  the  liabi- 
lity to  repair  the  south  bank.  This  is  traversing  matter  of 
law,  and  the  law  is  clearly  against  them,  for  the  south  bank 
of  the  new  channel  plainly  appears  to  be  a  part  of  the  works 
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1841.        done  under  the  act,  which  the  Company  are  bound  to  repair. 

^"^^"^"^^      The  added  statement  that,  as  near  as  circumstances  would 
The  QcEBN        ,     .      ,       ,  ,  ,      .     ,.      .  .   /    •  .  1        •  . 

V.  admit,  they  have  kept  the  inclination  equal  (which  might 

Bristol  Dock  possibly  have  been  an  answer  if  the  mandatory  part  of  the 

writ  had  merely  required  such  inclination  to  be  preserved), 

is  certainly  no  answer  to  the  writ,  as  it  is  framed;  for  the 

want  of  such  equality  of  inclination  is  merely  stated  as  a 

consequence  of  their  omission  to  repair  and  maintain.     If 

so,  a  peremptory  mandamus  must  be  awarded. 

Peremptory  mandamus  awarded. 
D. 


The  Queen  v.  Deane,  Esq.  and  others.  Justices  of 

Saturday^  *®  Borough  of  READING. 

Under9Geo.4  ^^  appeal,  by  Joseph  Wilson,  to  the  Berkshire  Quarter 

C.61,  S.27,  an  Sessions,  against  a  refusal  made  by  the  defendants,  at  the 

tbequarter       general  annual  licensing  meeting,  holden  for  the  borough  of 

sessions  of  the  Reading,  to  grant  him  a  licence  to  sell  exciseable  liquors 

county  against  .  .  .     • 

the  refusal  of    by  retail  to  be  drunk  on  his  premises,  the  sessions  reversed 

borough  jus-     jj^^  decision  of  the  defendants,  and  ordered  that  the  licence 
tices  to  grant  ' 

a  licence  to      should  be  granted. 

although  the^  ^  ^^^^  ^^^  heeu  obtained,  on  affidavits  stating  that  Read- 
borough  has  a  iDg  was  a  borough,  to  which  charters  of  the  14  Car.  1  and 
charter  with  a  ,    „-.„    ^        .  ,           .             .               ,              .     ,   ,                         i 
ne  intromit-  1   ryiiL  4,  With  ne  intromittant  clauses,  had  been  granted, 

tant  clause,       ^^^  ^\^q  3  separate  quarter  sessions  under  5  &  6  WUL  4, 

and  has  also  "^  :i 

separate  quar-  c  76,  to  shew  cause  why  the  above  order  of  the  county 

mld^r*5  &  6      '^®8'^"*  should  not  be  quashed,  on  the  ground  that  they 

WUL  4,  c.  76,   had  no  jurudiction. 
8.  103. 

Sir  F»  Pollock  and  Carrington  shewed  cause.  This  rule 
has  been  obtained  on  two  grounds  ;  first,  that  there  never 
was  any  right  of  appeal  to  the  county  sessions  against  the 
refusal  to  license  under  9  Geo.  4,  c.  6I ;  second,  that  if 
there  ever  was  such  right  of  appeal,  it  has  been  taken  away 
by  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76. 
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1.  The  first  point  seems  open  to  no  doubt  whatever.  i84l. 
The  9  Geo.  4,  c.  6l,  s.  27,  enacts  **  that  any  person  who  ^"^^^^^ 
shall  think  himself  aggrieved  by  any  act  of  any  justice^  done  y, 
in  or  concerning  the  execution  of  this  act,  may  appeal  Deane. 
against  such  act  to  the  general  or  quarter  sessions  of  the 

peace  holden  for  the  county  or  place  wherein  the  cause  of 
such  complaint  shall  have  arisen ;"  "  and  in  case  the  act  ap- 
pealed against  shall  be  the  refusal  to  grant  or  transfer  any 
licence,  and  the  judgment  under  which  such  act  was  done 
be  reversed,  it  shall  be  lawful  for  the  said  court  to  grant  or 
to  transfer  such  licence,  in  the  same  manner  as  if  such  li- 
cence had  been  granted  at  the  general  annual  licensing 
meeting,  or  had  been  transferred  at  a  special  session." 

2.  Is  this  right  of  appeal  taken  away  by  the  5  &  6  Will.  4, 
c.  76?  The  105th  section  of  that  statute  enacts  that  where 
a  borough  has  a  grant  of  quarter  sessions  under  the  act,  the 
recorder  shall  sit  as  sole  judge,  ''and  such  court  of  quarter 
sessions  of  the  peace  shall  be  a  court  of  record ;  and  shall 
have  cognisance  of  all  crimes,  offences  and  matters  whatso- 
ever, cognisable  by  any  court  of  quarter  sessions  of  the 
peace  for  counties  in  England."  So  far  the  words  of  this 
section  might  be  considered  adverse  to  the  appeal,  but  the 
proviso  gets  rid  of  the  difficulty ; — ^*  provided,  nevertheless, 
that  no  recorder,  by  virtue  of  his  office,  shall  have  power  to 
make  or  levy  any  county  rate,  or  rate  in  the  nature  of  a 
county  rate,  or  to  grant  any  licence  or  authority  to  any  per- 
son to  keep  an  inn,  alehouse  or  victualling-house,  to  sell 
eiciseable  liquors  by  retail,  or  to  exercise  any  of  the  powers 
herein  specially  vested  in  the  council  of  such  borough."  It 
was  not  probable  that  the  appeal  against  the  acts  of  borough 
justices  would  be  transferred  to  their  own  officer ;  but  the 
above  proviso  sets  the  question  at  rest  The  recorder  is  to 
have  nothing  to  do  with  licensing:  the  appeal  therefore 
cannot  be  to  him ;  and,  unless  it  is  still  to  the  county  ses- 
sions, it  is  gone  altogether.  General  words  in  a  subsequent 
act  shall  not  repeal  the  particular  provisions  of  a  former 
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1841.        act :   WiUiatns  ▼•  PrUchard{a).    The  words  of  sect.  1 1 1  of 
^'^"^'^      the  same  act  will  be  pressed  against  the  appellanti  that 
9.  "  after  the  said  1st  of  May,  1836,  the  justices  assigned,  or 

Deanb  hereafter  to  be  assigned  to  keep  the  peace  in  and  for  the 
county  in  which  any  borough  is  situate,  to  which  his  ma- 
jesty $hall  not  have  granted  that  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  holden  in  and  for  the  same, 
shall  exercise  the  jurisdiction  of  justices  of  the  peace  in  and 
for  such  borough  as  fully  as  by  law  they  and  each  of  them 
can  or  ought  to  do  in  and  for  the  said  county;  and  no  part 
of  any  borough,  in  and  for  which  a  separate  court  of  quar- 
ter sessions  of  the  peace  shall  be  holden,  shall  be  within  the 
jurisdiction  of  the  justices  of  any  county  from  which  such 
borough,  before  the  passing  of  this  act,  was  exempt,  any  law, 
&c.  to  the  contrary  notwithstanding."  Perhaps  this  section 
applies  only  where  parts  of  counties  have  been  newly  thrown 
into  the  boundaries  of  a  borough,  in  which  case  the  added 
portion  of  the  borough  is  to  have  the  same  exemption  which 
the  old  borough  had  from  county  jurisdiction.  But,  at 
all  events,  the  section  does  no  more  than  continue  such 
exemption  as  existed  before  the  passing  of  the  act ;  and  as 
the  borough  of  Reading  was  not  exempt,  before  the  5  &  6 
Will.  4,  c.  76,  from  the  jurisdiction  of  the  county  justices 
under  9  Geo»  4,  c.  61,  it  is  not  so  now. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett,  Tyrrwhitt, 
and  Bros,  contri.  1.  There  never  was  any  appeal  under 
9  Geo.  4,  C.61,  to  the  county  sessions.  The  grant  of  a 
licence  was  always  a  matter  entirely  within  the  discretion 
of  the  justices.  By  the  first  section  of  the  act  the 
justices, ''  acting  in  and  for  such  county  or  place,"  are  to 
license  such  persons  as  they,  "  in  the  exercise  of  their  dis- 
cretion, deem  fit  and  proper."  By  sect.  27  (the  appeal 
clause)  ''any  person  who  shall  think  himself  aggrieved  by 
any  act  of  any  justice,"  may  appeal  to  the  county  sessions. 
But  grievance  means  a  wrong  done,  where  the  law  is  vio- 

(a)  4  T.  R.  9. 
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lated  :  if  the  applicant  had  not  been  heard,  or  the  licence        1841. 
were  refused  on  corrupt  grounds,  the  party  would  be  ag-    rwJ^^X**^ 
grieved,  but  not  where  a  fair  judgment  is  given.     In  Basseti  v. 

V.  Godschail  (a)  it  was  held  that  an  action  would  not  lie  ^^^^^^ 
against  justices  for  refusing  to  grant  the  plaintiff  a  licence, 
that  being  a  matter  within  their  discretion.  So  in  the  case 
of  Rex  V.  Young  and  Pelts  (Jb),  Lord  Mansfield  declared 
''  that  this  Court  had  no  power  or  claim  to  review  the  rea- 
sons of  justices  of  the  peace,  upon  which  they  form  their 
judgments  in  granting  licences,  by  way  of  appeal  from  their 
judgments,  or  overruling  the  discretion  intrusted  to  them." 
[IjQTd  Denman  C.J.  Then  you  are  prepared  to  satisfy 
those  words  in  the  27th  section, — ''  and  in  case  the  act  ap- 
pealed against  shall  be  the  refusal  to  grant  or  to  transfer 
any  licence,*' — by  contending  that  they  mean  a  refusal  to 
entertain  the  question  or  to  grant  the  licence  from  some 
corrupt  motive?]  That  is  the  argument.  If  the  words, 
<^any  act  of  any  justice,"  had  stood  alone,  it  would  hardly 
have  been  contended  that  any  right  of  appeal  would  have 
arisen.  [Sir  F.  Pollock  mentioned  the  case  of  Rex  v. 
Justices  of  Middlesex  (c).']  There  was  no  question  there  as 
to  the  sort  of  refusal  which  might  be  appealed  against;  the 
only  question  was,  whether  a  party  consequentially  injured 
could  appeal.  If  there  is  an  appeal  to  the  county  justices 
on  the  merits,  how  can  it  be  said  that  the  licensing  justices 
have  any  "  discretion  ? "  As  a  matter  of  policy  it  is  cer- 
tainly desirable  that  the  jurisdiction  to  license  should  be 
vested  in  the  justices,  who  have  the  best  local  information 
on  the  subject. 

2.  If  there  ever  was  an  appeal  to  the  county  sessions,  it 
is  Uken  away  by  5  &  6  Will.  4,  c.  76.  The  11  Ith  clause 
is  general,  and  makes  no  exception  in  favour  of  any  right  of 
appeal,  but  excludes  any  jurisdiction  whatever  of  county 
justices  in  the  borough.  The  reason  why  an  appeal  was 
allowed  from  the  borough  justices  to  the  county  justices — 

(a)  3  Wils.  121.  (c)  3  B.  &  Ad.  938. 

(b)  1  Burr.  562. 

VOL.  1. — G.  D.  Y 
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that  Otherwise  the  appeal  woald  have  been  from  iisdem  to 
eosdem — no  longer  exists.  The  recorder  would  be  now 
the  appellate  jadge,  who  has  nothing  to  do  with  the  original 
jurisdiction.  The  appellant  must,  under  the  27th  sect  of 
9  Geo.  4,  enter  into  a  recognisance.  Will  it  be  said  that  a 
county  justice  can  take  the  recognisance  in  this  case,  not- 
withstanding the  ne  intromittant  clause  ?  It  is  by  no  means 
clear  that  the  proviso  which  has  been  relied  upon,  at  the 
end  of  the  105th  sect,  of  5  Sc  6  Wilt.  4,  has  the  effect  of 
excluding  the  appellate  jurisdiction  of  the  recorder  over 
licences :  the  words  rather  seem  to  point  to  his  original 
jurisdiction  as  a  borough  justice.  But,  suppose  the  proviso 
to  have  the  effect,  it  still  lies  with  the  appellant  to  shew 
that  there  is  an  appeal  to  the  county  justices.  The  words 
in  the  Municipal  Corporation  Act  are,  as  to  the  jurisdiction 
of  county  justices,  negative  words,  which  have  great  power 
in  repealing  a  merely  affirmative  provision.  On  this  point 
they  cited  Reg.  v.  The  Recorder  of  Hull{a\  Reg.  v.  The 
IfJiabilanis  of  Bridgewater  (i),  Rex  v.  The  Justices  of 
Leicester  (c),  Rex  v.  ITte  Justices  of  Essex  (rf),  and  the 
judgment  of  Coleridge  J.  in  Rex  v.  The  Poor  Law  Commis- 
sioners  (in  re  St.  Pancras)  (e). 

Lord  Denman  C.J. — Two  questions  have  been  raised 
in  this  case.  First,  whether,  before  the  Municipal  Corpo- 
ration Act,  there  was  any  appeal  to  the  quarter  sessions 
against  a  refusal  by  justices  to  grant  a  beer  licence.  That 
point  has  been  argued  with  a  great  deal  of  ingenuity.  But 
I  must  say  that  I  heard  the  argument  with  some  surprise, 
and  without  a  particle  of  doubt,  because  I  think  it  impos- 
sible for  any  legislative  provision  to  be  clearer  than  the  9 
Geo.  4,  c.  6l,  s.  27.  It  enacts  most  distinctly  that  a  party 
to  whom  justices  shall  refuse  a  licence  may  appeal  to  the 

(a)  S  N.  &  p.  595.  (d)  5  Mau.  &  S.  5  IS. 

(b)  3  P.  &  D.  586.  (c)  6  A.  &  E.  7;  5.C.  1  N.  & 

(c)  7  B. &  0. 6;  9  D.  &  R.  772,      P.  371. 
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quarter  seMums  of  the  county  against  their  refusal.  No 
ingenuity  can  throw  a  doubt  upon  the  meaning  of  this  part 
of  the  section.  On  the  first  part  of  the  section  doubt 
might  perhaps  have  been  raised  as  to  the  nature  of  the 
grievance  which  would  give  the  right  of  appeal ;  but,  when 
it  is  afterwards  said,  ^'  in  case  the  act  appealed  against 
shall  be  the  refusal  to  grant  or  to  transfer  any  licence,"  can 
there  be  any  question  that  a  refusal  to  license  is  one  of  the 
acts  against  which  the  appeal  was  given  ?  The  instances 
put  for  the  purpose  of  satisfying  the  above  words^  as  that 
justices  may  refuse  to  hear  the  applicatioa,  or  may  refuse 
to  license  from  corrupt  motives,  are  quite  insufficient,  for 
they  could  not  with  any  propriety  be  described  by  the  words 
in  question. 

Has,  then,  the  Municipal  Corporation  Act  taken  away 
the  appeal  to  the  justices  of  the  county  ?  Under  the  103rd 
section  the  borough  of  Reading  has  a  grant  of  separate 
quarter  sessions  and  a  recorder.  The  powers  of  the  re* 
corder  are  defined  by  the  105th  section :  he  is  to  be  sole 
judge  of  the  borough,  and  is  to  *'  have  cognisance  of  all 
crimes,  offences  and  matters  whatsoever,  cognisaMe  by  any 
court  of  quarter  sessi(»s  of  the  peace  for  counties  in 
England,  and  the  said  recorder  shall  have  power  to  do  all 
Aings  necessary  for  exercising  such  jurisdiction,  not  with* 
standing  bis  being  such  sole  judge,  as  fully  as  any  such  last 
mentioned  court"'  These  words  are  certainly  large  enough 
to  give  the  recorder  power  to  hear  an  appeal  against  the 
refusal  of  borough  justices  to  grant  a  licence.  But  lest 
that  power  should  be  exercised  by  him,  and  to  remove  all 
doubt  on  the  subject,  tbe  section  concludes  with  a  proviso, 
which  says  that  he  shall  not  have  power  to  *'  grant  any  ii*' 
cence  or  authority  to  any  person  to  keep  an  inn,  alehouse,** 
Sec.  It  is  precisely  therefore  as  if  it  had  been  enacted 
•*  that  tbe  recorder  should  have  power  to  do  all  things  that 
the  court  of  county  qvarter  sessions  could  do  except  to 
grant  a  licence," — which  power  is  certainly  involved  in  the 
power  expressly  given  to  such  quarter  sessions  by  9  Geo.  4, 

y2 


Deame. 
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c.  6ly  St  27,  that,  in  case  they  should  reverse  the  judgment 
'tT'^^^       of  the  licensing  justices,  **  it  shall  be  lawful  for  the  said 
«.  court  to  grant  or  to  transfer  such  licence  in  the  same  manner 

as  if  such  licence  had  been  granted  at  the  general  annual 
licensing  meeting."  Then  the  question  is,  whether  the 
jurisdiction  of  the  county  sessions  in  this  matter  is  taken 
away  by  the  1 11  th  section  of  the  Municipal  Corporation 
Act.  [His  Lordship  read  the  section.]  The  language  of 
this  section  is  extremely  large — large  enough  to  deprive  the 
county  justices  of  all  power  whatever  of  acting  in  this  bo- 
rough. But  I  apprehend  this  language  must  be  taken  to 
apply  to  their  ordinary  power  as  justices  of  the  peace,  and 
not  be  taken  to  repeal  the  9  Geo.  4,  c.  6l,  s.  37;  for  the 
9  Geo.  4,  c.  61,  8.  27,  had  already  been  repealed  (if  one 
may  so  express  it)  by  the  general  language  in  a  preceding 
(the  105th)  section  of  the  Municipal  Act;  and  then,  after 
having  been  so  repealed  by  that  general  language  in  the 
section,  it  is  expressly  singled  out  and  kept  alive  by  the 
concluding  proviso.  To  what  purpose,  if  the  power  so 
saved  was  to  be  swept  away  again  by  the  111th  section? 
I  am  not  insensible  to  the  observations  that  have  been 
made  as  to  the  policy  of  confining  the  power  of  licensing 
to  those  who  are  best  acquainted  with  and  have  to  preside 
over  the  borough.  At  the  same  time  general  observations 
of  that  sort,  which  indeed  would  have  been  equally  applica- 
ble before  the  passing  of  the  Municipal  Act,  cannot  justify 
us  in  departing  from  the  letter  of  a  clear  enactment. 

Patteson  J. — I  am  of  the  same  opinion.  The  £7th 
section  of  9  Geo,  4,  c.  61,  is  so  clear  as  to  preclude  all 
argument.  To  say  that  a  refusal  to  grant  a  licence  means 
a  refusal  to  entertain  the  application  for  a  licence,  or  means 
anything  but ''  a  refusal  to  grant  a  licence,"  in  the  ordinary 
sense  of  the  terms,  would  be  doing  violence  to  language 
which  is  as  plain  as  any  thing  can  be.  It  is  then  said  that, 
as  the  licensing  justices  have,  by  sect.  1,  "  to  grant  licences. 
Sec.  to  such  persons  as  they,  the  said  justices,  shall,  in  the 
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execution  of  the  powers  herein  coDtained,  and  in  the  exer-        isil. 
cise  of  their  discretion^  deem  fit  and  proper,  it  could  not 
have  been  intended  to  control  their  discretion  by  allowing 
an  appeal  against  it.     That  might  be  a  very  fair  argument 
if  the  appeal  were  given  entirely  in  general  terms,  as  it  is  in 
the  first  part  of  the  27th  section,  to  a  party  *'  aggrieved  by 
any  act  of  any  justice  done  in  or  concerning  the  execution 
of  this  act;  but  the  argument  fails  as  soon  as  you  come  to 
the  words,  ''  in  case  the  act  appealed  against  shall  be  the 
refusal  to  grant  or  transfer  any  licence.^*     Had  it  not  been 
for  these  special  words,  it  might  have  been  said  (I  give  no 
opinion  on  the  point)  that  a  party,  to  whom  a  licence  was 
refused,  having  no  sort  of  vested  interest,  could  not,  in  any 
sense,  be  a  party  ''  aggrieved."    This  refusal,  however,  does 
by  the  above  special  words  make  him  a  party  **  aggrieved." 
With  regard  to  the  second  question,  whether  the  Munici- 
pal Act  has  taken  away  the  right  of  appeal  to  the  county,  I 
should  have  had  no  difficulty  upon  that  either,  if  it  were  not 
for  the  105th  section  of  that  act.   The  11 1th  section  appears 
to  me  to  be  pointed  to  a  different  object.  In  many  boroughs 
the  Municipal  Corporation  Act  had  destroyed  their  old 
quarter  sessions,  but  had  not  destroyed  their  ne  intromittant 
clauses.     Therefore,  if  the  former  part  of  the  1 1 1th  section 
had  not  given  to  county  justices  jurisdiction  in  all  boroughs 
to  which  a  separate  court  of  quarter  sessions  should  not  be 
granted,  the  county  justices  would  have  been  shut  out  by 
the  ne  intromittant  clause.    The  effect  of  this  part  of  the 
section  therefore  seems  to  be  that,  where  a  borough  has  not 
a  grant  of  quarter  sessions,  the  county  justices  shall  have 
jurisdiction    in    it,  notwithstanding    the    ne    intromittant 
clause.     The  section  then  goes  on  to  deal  with  such  bo- 
roughs as  have  a  grant  of  quarter  sessions,  and  says  that 
**  no  part  of  any  borough,  in  and  for  which  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  holden,  shall  be 
within  the  jurisdiction  of  the  justices  of  any  county  from 
which  such  borough,  before  the  passing  of  this  act,  was  ex- 
empt, any  law  &c.  to  the  contrary  notwithstanding.'*     I  do 
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I84f .        not  see  the  precise  object  of  this  part  of  the  section :  I  think 
it  was  intended  to  apply  to  the  jurisdiction  of  the  county 
justices,  as  justices,  out  of  sessions.     The  105th  section,  I 
confess,  puzzled  me  a  good  deal.    The  recorder  is  a  justice 
of  the  peace,  and  I  thought  at  first  that  the  restraining  part 
of  the  proviso  might  apply  to  his  original  jurisdiction,  as 
justice  of  the  peace,  in  granting  a  licence.     But  I  find  he 
would  not  have  had  power,  as  justice  of  the  peace,  to  grant 
a  licence,  for,  by  9  Geo.4,  c.  6l,  s.  7,  the  licence  could  not 
have  been  granted  by  less  than  two  justices  of  the  borough. 
The  recorder  alone,  therefore,  never  could  have  exercised 
original  jurisdiction  in  the  matter,  but,  if  there  had  been  an 
appeal  to  him,  he  could  alone  have  exercised  the  appellate 
jurisdiction,  had  it  not  been  for  this  proviso,  so  that  I  think 
the  proviso  is  to  prohibit  his  granting  a  licence  on  appeal. 
By  the  same  proviso  he  is  prohibited  from  making  a  county 
rate.     By  section  9^,  the  council  are  to  make  the  rate,  and 
an  appeal  is  given  to  the  recorder.    There  again  I  thought 
the  proviso  of  the  1 05th  section  might  mean  that,  though 
he  might  have  appellate  jurisdiction  in  that  matter,  he  was 
to  have  no  original  jurisdiction.     But  I  think  the  explana- 
tion is  that  which  my  brother  Coleridge  suggests — that  the 
recorder  was  prohibited  from  making  a  rate  in  the  nature  of 
a  county  rate,  for  this  very  purpose — county  rates  are  made 
by  the  county  court  of  quarter  sessions,  therefore,  if  the 
recorder  had  not  been  prohibited  from  making  such  a  rate, 
the  power  which  is  given  him  of  doing  whatever  such  a  court 
of  quarter  sessions  may  do,  would  have  involved  a  concurrent 
jurisdiction  with  the  county  sessions  or  borough  council. 

Williams  J.— I  am  of  the  same  opinion.  I  confess  I  do 
not  think  there  is  any  difficulty  in  this  case,  except  from  the 
general  language  of  the  111th  section,  because  the  argu- 
ment against  this  person  being  a  party  aggrieved,  I  listened 
to  with  attention,  but  I  must  say  without  conviction.  I 
would  by  no  means  be  understood  to  say  that  a  party  to 
whom  a  licence  has  been  refused  is  not  to  be  deemed  a 
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party  aggrieved  by  the  judgment  of  the  special  meeting  of  the        1841. 
justices.    However,  to  that  we  are  not  driven,  because  in    J^^^ 

The  fjDBRlf 

the  subsequent  part  of  the  27th  section,  on  which  the  ques-  v. 

tion  very  much  turned,  before  the  Municipal  Corporation  Dbame. 
Act,  it  is  clear  that  the  granting  of  a  licence,  or  the  transfer 
of  a  licence,  is  the  subject-matter  of  an  appeal.  Taking  it 
together,  I  cannot  entertain  any  doubt  whatever  that  this 
person  was  a  party  aggrieved  within  the  meaning  of  this 
section;  nor  can  there  be  any  doubt  that  by  the  latter  por- 
tion of  the  section  the  appeal  must  be  to  the  quarter  ses- 
sions of  the  county  within  which  the  borough  is  situate,  and 
therefore  up  to  that  point  the  case  is  entirely  without  doubt. 
Then  the  question  as  to  the  jurisdiction  of  the  recorder, 
when  understood,  is,  in  my  opinion,  in  favour  of  the  appeal 
to  the  quarter  sessions;  because,  unless  you  retain  the 
original  jurisdiction  of  the  quarter  sessions,  given  by  the 
27tb  section  of  the  9  Geo.  4,  the  party  in  this  case  is  with- 
out any  appeal  at  all.  The  105th  section  clearly  takes 
away  all  power  from  the  recorder,  in  his  judicial  capacity, 
of  interfering  at  all  with  appeals  against  the  refusal  of  jus- 
tices to  license.  Therefore,  unless  you  retain  the  jurisdic- 
tion of  the  county  sessions,  there  certainly  is  no  appeal 
whatever.  But  it  was  said  that  the  1  llth  section,  being  an 
enactment  posterior  to  sect.  27  of  9  Geo,  4,  c.  61,  and  con- 
trary to  it,  must  be  considered  as  overriding  the  former 
enactment  Undoubtedly,  if  the  latter  enactment  had  been 
expressly  contrary  to  the  former,  it  would  be  very  difficult 
to  meet  that  argument.  However,  it  seems  to  me  that  the 
general  words  so  much  relied  upon  at  the  end  of  the  111th 
section,  *'  that  no  part  of  any  borough  in  and  for  which  a 
separate  court  of  quarter  sessions  of  the  peace  shall  be 
holden,  shall  be  within  the  jurisdiction  of  the  justices  of  any 
county  from  which  such  borough,  before  the  passing  of  this 
act,  was  exempt,"  may  very  well  be  understood  by  applying 
the  words  ''  the  jurisdiction  of  the  justices,"  to  their  ordi- 
nary jurisdiction  alone,  and  not  to  their  appellate  jurisdiction 
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1841.        in  quarter  sessions.     For  these  reasons  I  think  the  appeal 

_,/^  was  properly  entertained  by  the  court  of  quarter  sessions  for 

V,  the  county. 

Deamb. 

Coleridge  J. —  I  am  entirely  of  the  same  opinion. 
With  regard  to  the  point  made  on  9  Geo.  4,  c.  61,  s.  27,  I 
do  not  desire  to  add  anything  to  what  has  been  already  said, 
nor  do  I  think  it  necessary  to  say  any  thing  upon  the  diffi- 
culty suggested  upon  the  105th  section  of  the  Municipal 
Corporation  Act.  I  think  that  has  received  a  complete  an- 
swer; and  1  agree  with  my  brother  Williams  that  the  105th 
section,  when  understood,  is  an  argument  rather  in  favour 
of  the  present  appeal  than  against  it.  With  respect  to  the 
1 1  Ith  section  (in  the  construing  of  which,  in  truth,  the  only 
difficulty  lies),  I  will  add  one  word :  If  I  thought  that  our 
interpretation  at  all  forced  the  meaning  of  the  plain  words 
of  the  enactment,  I  should  not  be  disposed  to  concur  in  the 
judgment  of  the  Court,  for  the  longer  I  sit  here,  the  more 
impressed  I  am  with  the  importance  of  seeking  the  mean- 
ing of  an  act  of  parliament  by  a  fair  interpretation  of  the 
words  used  in  it,  and  by  acting  upon  them,  whatever  the 
consequences  may  be.  But  I  own  it  appears  to  me  that 
this  1 11th  section,  (taking  the  words  used  in  it  according  to 
their  fair  and  reasonable  interpretation,)  is  not  at  all  incon- 
sistent with  the  9  Geo.  4,  c.  6l,  s.  27.  Take  the  11 1th 
section  from  the  beginning,  and  see  what  it  is  that  the 
legislature  is  about.  "  The  justices  assigned  or  hereafter 
to  be  assigned  to  keep  the  peace  in  and  for  the  county  in 
which  any  borough  is  situated,  to  which  his  majesty  shall 
not  have  granted  that  a  separate  court  of  quarter  sessions  of 
the  peace  shall  be  holden  in  and  for  the  same,  shall  exercise 
the  jurisdiction  of  justices  of  the  peace  in  and  for  such  bo- 
rough." Now  what  is  meant  by  *^  exercising  the  jurisdiction 
of  justices  of  the  peace  in  and  for  such  borough^'  ?  It  is 
quite  clear  that  it  is  meaut  **  other  than  the  duty  of  holding 
quarter  sessions  in  that  place,  or  doing  any  act  that  could 
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be  done  by  a  court  of  quarter  sessions  in  that  place ;"  for 
the  section  is  speaking  of  a  borough  to  which  his  majesty 
shall  noi  have  granted  a  separate  court  of  quarter  sessions. 
The  words^  '*  the  jurisdiction  of  justices  of  the  peace/' 
clearly  therefore  refer  in  that  part  of  the  section  to  acts  done 
by  one  or  more  justices  out  of  sessions,  and^  that  being  so, 
it  goes  on  to  say,  "  and  no  part  of  any  borough  in  and  for 
which  a  separate  court  of  quarter  sessions  of  the  peace  shall 
be  holden,  shall  be  within  the  jurisdiction  of  the  justices  of 
any  county  from  which  such  borough,  before  the  passing  of 
this  act,  was  exempt.*'  Then  take  the  words, '' jurisdiction 
of  the  justices  of  any  county,"  and  understand  them  with 
reference  to  the  same  words,  used  only  two  or  three  lines 
before,  and  it  is  clear  that  they  have  reference  again  to  the 
acts  of  one  or  more  justices,  not  acting  in  the  court  of 
quarter  sessions,  and  without  the  least  reference  to  such 
acts  as  can  only  be  done  by  a  court  of  quarter  sessions. 
Aa  therefore  the  9  Geo.  4  has  reference  only  to  an  act  done 
by  the  quarter  sessions,  the  two  enactments  are  diverso  iu' 
tuitu,  and  cannot  be  inconsistent  with  each  other. 
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1841. 


Order  of  Sessions  confirmed  (a). 


(a)  As  to  the  jorisdiction  of 
coanty  and  borough  justices  since 
the  passing  of  5  &  6  WUL  4,  c.  76, 


see  Reg.  v.  The  Juttka  qfSakp, 
ante,  146. 
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So<iiriw,  The  Queen  v.  Shiles  and  others. 

June  i^h. 
A  fciotpath  led  ThIS  was  a  case  stated  specially,  under  the  108th  section 
let'of  Wyke^  of  the  General  Highway  Act  (5  &  6  Will.  4,  c.  50),  upon 
^  ^  d"*  V  h    d  ^"  app^^l  against  the  diverting  and  stopping  up  the  old  line 
in  one  direo-     of  a  footway. 

To^n^of  Ax-  '°  ^^^  certificate  of  Ae  two  justices  for  this  diveraion, 

minster,  and  according  to  section  85  of  the  act»  the  footway  was  described 
▼arious  other  ^^  leading  "  from  the  hamlet  of  Wyke  to  the  town  of  Ax- 
places.  It  was  minster,^  in  the  county  of  Devon;  and  the  justices  certified 
proposed  to  ,        ,  ,,.  .  %      ^  %         -ji-i 

divert  a  part     ''  that  the  proposed  new  hne  or  branch  of  the  said  highway 

**^A*b^*niak-  ®'  foot^rny  is  nearer  and  more  commodious  to  the  public; 
ing  it  join  the  that  is  to  say,  that  by  the  proposed  new  line,  commencing 
wmcwhat^'"^  &c.,  it  will  be  80  yards  nearer,  between  the  said  hamlet  of 
nearer  to  Ax-  Wyke  and  the  centra  of  the  said  town  of  Axminster,  than 
Two  justices  by  the  said  old  part  of  the  highway  or  footway,  commencing 
certified  (un-  ^^  ^^j  jjjj^  ||jg  ^^^  \\^^  would  be  more  commodious  to 
derthe5&6  '  .        ^ 

Will.  4,  c.  50,  the  public  by  reason  of  the  new  ground  being  firmer  and 

6&^oT   cleaner"  &c. 

this  footoatb^        The  appellants  gave  the  following  statement  of  grounds 

leading  "  from  ^^  appeal,  in  their  notice  of  appeal,  according  to  section  88 

W.  to  A.,"  and  of  the  act: — "That,  reference  being  had  to  the  different 
stated  in  their  .  ,  .  .,,  ,  .      ,  •  t       t  •  i 

certificate  that  towns,  parishes,  farms,  mills,  roads,  and  places  with  which 

Uie  intended     ||,g  g^jj  original  part  or  branch  of  such  highway  or  footway 

^  nearer  and     communicates,  the  said  new  line  or  branch  of  the  said  high- 
more  commo- 
dious" than  the  old. 

Against  this  diversion  an  appeal  was  tried  at  the  c|uarter  sessions,  under  section  88, 
and  the  grounds  of  appeal  were,  that  "  reference  being  had  to  the  various  places  with 
which  the  original  footpath  communicated,  the  new  line  was  not  nearer  and  more  com- 
modious than  the  old. 

It  appeared  that  the  proposed  new  line  of  footpath  joined  the  turnpike  road  at  a 
point  nearer  to  Axminster  than  the  old,  and  was  consequently  nearer  as  between  Wyke 
and  Axminster  only,  but  that  it  was  not  so  near  as  between  Wyke  and  the  other  places 
mentioned. 

Held,  1.  That  the  iury  were  properly  directed  to  construe  the  word  ^  nearer^  not  as 
between  W.  and  A.,  but  as  between  the  point  at  which  the  new  and  old  lines  of  foot- 
path diverged,  and  the  f>oint  where  the  old  line  reached  the  road. 

8.  That  the  jury  having  found  that  the  new  path  was  not  nearer  than  the  old,  but 
that  it  was  more  commodiouty  the  order  for  diverting  the  footpath  could  not  be  made,  as 
it  was  necessary,  under  section  89,  that  the  substituted  line  should  be  both  "  nearer" 
and  more  **  commodious." 
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way  or  footway  proposed,  or  intended  to  be  substituted  in         1841. 
lieu  thereof,  is  not  nearer  and  more  commodious  than  the 
said  original  part  or  branch  of  such  highway  or  footway 
intended  to  be  diverted,  turned,  and  stopped  up.**  Sbiles. 

A  jury  was  impannelled  to  try  this  appeal  at  the  quarter 
sessions,  under  section  89  of  the  act,  by  which  it  is  enacted 
that  *'  if,  after  hearing  the  evidence  before  them,  the  said 
jury  shall  return  a  verdict  that  the  proposed  highway  is 
nearer  or  more  commodious  to  the  public,  or  that  the  public 
highway  so  intended  to  be  stopped  up,  either  entirely  or 
subject  as  aforesaid,  is  unnecessary,  or  that  the  party  ap- 
pealing would  not  be  aggrieved,  then  the  said  Court  of 
Quarter  Sessions  shall  ditmisi  such  appeal,  and  make  the 
jrder  herein  mentioned  for  diverting  and  turning  and  stop- 
ping up  such  highway,  either  entirely  or  subject  as  afore- 
said, &c.;  but,  if  the  said  jury  shall  return  a  verdict  that  the 
proposed  new  highway  is  not  nearer,  or  not  more  commo- 
dious to  the  public,  or  that  the  highway  so  intended  to  be 
stopped  up,  either  entirely  or  subject  as  aforesaid,  is  not 
nnnecessary,  or  that  the  party  appealing  would  be  injured 
and  aggrieved,  then  the  said  Court  of  Quarter  Sessions 
shall  allow  such  appeal,  and  shall  not  make  such  order  as 
aforesaid/' 

It  appeared  at  the  trial  that  the  path  in  question  led 
from  Wyke  into  a  turnpike  road  leading  on  the  one  hand 

to  Axminster,  and  on  the  other 

^  ,  •  4  .  ^  Turnpike  Road. 
from     that    town    to   vanous  Aj^mioster  O  

places  ;  that  the  proposed 
new  line,  leaving  the  old  foot- 
way at  the  point  A.  proceeded 
to  join  the  said  turnpike  road  J^ 

at  a  point  C.  nearer  to  Axmin- 
ater  than  the  point  B.  at  which 

the  old  line  joined  the  same  ^     ^^^' 

turnpike  road.  The  turnpike  road  led  to  several  places  in 
the  direction  away  from  Axminsten  The  new  line  A.  C. 
afforded  a  nearer  way  by  eighty  yards,  from  Wyke  to  Ax* 
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minster,  than  the  old  line,  but  did  not  afford  so  near  a  way 
from  Wyke  to  the  other  places  mentioned. 

The  chairman  left  two  points  for  consideration:  first, 
whether,  regard  being  had  to  the  points  A.  and  B.,  the  new 
line  A.  C.  B.  was  or  was  not  nearer  than  the  old  line  A.  B.; 
secondly,  whether  the  new  line  was  or  was  not  more  com" 
madious  than  the  old. 

The  jury  found,  first,  that  the  new  line  was  Tioi  nearer 
than  the  old;  secondly,  that  it  was  more  commodious  to  the 
public. 

The  Court  of  Quarter  Sessions  dismissed  the  appeal, 
and  made  the  order  for  diverting  and  stopping  up  the  path, 
subject  to  a  case  in  which  the  above  facts  were  set  out,  and 
the  following  points  were  submitted  to  this  Court: 

1.  Whether,  upon  the  finding  of  the  jury,  the  respondents 
or  appellants  were  entitled  to  judgment. 

2.  Whether  the  chairman  was  right  in  directing  the  jury, 
on  the  first  issue,  to  confine  their  attention  to  the  distance 
between  the  point  A.,  where  the  proposed  diversion  com- 
menced, and  the  point  B.,  where  it  ended,  by  the  new  and 
old  lines  respectively;  or  whether  the  proper  question  for 
the  jury,  on  that  issue,  was  not  the  comparative  distance 
by  the  two  lines,  as  between  Wjke  and  Axminster. 

If  the  respondents  were  entitled  to  judgment  on  the  ver* 
diet  as  it  stands,  then  the  order  of  sessions  to  be  confirmed. 
If  the  appellants,  then  the  appeal  to  be  allowed,  and  costs 
to  be  awarded  to  the  appellants;  or  if  the  Court  should  be 
of  opinion  that  the  proper  question  for  the  jury  on  the  first 
issue  was  the  comparative  distance  by  the  two  lines,  as  be- 
tween Wjke  and  Axminster,  then  this  Court  to  give  such 
judgment  in  the  matter  as  to  it  should  seem  fit. 

Sir  W.  W.  Follett  and  Merivale^  in  support  of  the  order 
of  sessions  (a).  The  words  of  the  89th  section  are  un- 
doubtedly irreconcilable  with  each  other.  The  legislature 
seems  to  have  provided  only  for  the  contingency  of  a  single 

(a)  Before  Lord  Denman  C.  J.,  Fatttson^  Williami  and  Cokrid^e  Js. 
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issue  being  taken  before  the  jury:  viz.  whether  the  new  i84l. 
road  be  nearer  than  the  old,  or  more  commodious,  or  whe- 
ther the  appellant  be  really  aggrieved.  The  difficulty 
arises  from  there  having  been  two  issues  taken  in  this  case 
unnecessarily.  Nearness  is  in  reality  only  an  element  in 
conimodiousness.  A  road  may  be  farther  about  and  yet 
more  convenient  for  the  public.  It  must  be  taken,  there-* 
fore,  in  order  to  give  a  reasonable  interpretation  to  the 
clause,  that  the  substantial  issue  is  as  to  commodiousness. 
The  other  test  of  nearness  was  added,  it  is  submitted, 
merely  to  simplify  proceedings,  in  case  it  should  happen 
(as  in  many  instances  it  would)  that  comparative  nearness 
were  the  only  question.  This  view  of  the  enactment  gets 
rid  of  the  difficulty,  and  the  sessions  were  right  in  dismissing 
the  appeal  on  the  issue  as  to  commodiousness  being  found 
in  the  affirmative.  [^Coleridge,  J.  Suppose  there  had  been 
another  issue,  viz.  whether  the  appellant  was  aggrieved; 
and  that  had  been  found  for  him,  the  others  against  him; 
what  would  have  been  the  effect  of  the  verdict  then?]  In 
that  case  it  may  be  admitted  that  the  question  of  grievance 
or  no  grievance  would  be  a  substantial  one,  and,  if  found 
for  the  appellant,  the  appeal  should  be  allowed. 

But  it  will  be  contended  that  this  difficulty  is  occasioned 
by  the  act  of  the  justices,  in  certifying  that  the  new  road  is 
nearer  and  more  commodious;  that  thereby  two  issues  are 
tendered  in  point  of  fact  to  the  appellant,  that  he  cannot 
let  either  go  by,  and,  consequently,  if  either  is  found  for 
him,  he  must  succeed.  But  that  is  not  so,  for  the  appeal 
is  really  not  against  the  certificate,  but  against  the  act  of 
the  justices  in  diverting  the  road,  and  neither  the  public  nor 
the  appellant  are  bound  by  the  terms  of  it. 

But  even  if  it  were  otherwise,  the  decision  of  the  chair- 
man as  to  the  meaning  which  the  jury  pnt  upon  the  word 
•*  nearer,*'  cannot  be  right.  The  justices  who  gave  the 
certificate  treated  this  as  a  path  leading  from  Axminster  to 
Wyke.  In  that  sense  it  is,  as  they  find  it,  nearer  than  the 
old  one.     If  this  be  not  the  meaning  of  the  act,  it  is  obvi- 
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1841.  ously  impossible  that  the  public  can  ever  gala  the  benefit 
of  any  improvement  by  virhich  a  road  is  made  longer,  with 
reference  to  any  of  the  places  with  which  it  communicates, 
however  highly  it  may  be  to  the  advantage  of  the  public  in 
other  respects.  It  will  be  only  necessary  to  appeal  against 
the  diversion,  on  the  ground  that  the  new  line  is  ''  not 
nearer"  than  the  old  one. 

Sir  J.  Campbell,  A.  G.,  Greetnoood  and  Rowe,  contr^ — 
The  latter  words  of  an  act  of  parliament,  according  to  a 
well  known  rule  of  interpretation,  control  the  former,  and 
therefore  here  it  must  be  taken  that,  if  any  one  of  the 
issues  left  to  the  jury  be  found  against  the  appellant,  the 
appeal  is  to  be  allowed,  and  the  order  for  stopping  up  the 
road  not  to  be  made.  This  is  the  safest  rule  to  follow, 
where,  as  in  the  present  instance,  the  latter  words  are 
plainly  repugnant  to  the  former.  In  this  way  substantial 
justice  will  be  done;  for  if  the  justices  choose  to  certify,  in 
order  to  stop  up  a  road,  that  the  new  line  is  nearer  than 
the  old  one,  with  reference  to  certain  termini  arbitrarily 
assumed  by  themselves,  it  must  be  permitted  to  the  appel- 
lant to  shew  that  there  are  other  places  to  which  the  old 
line  led,  and  that  with  reference  to  them  the  distance  will 
be  increased  by  the  new  line.  In  such  a  case  the  appel- 
lant might  be  substantially  aggrieved,  and  if  aggrieved  his 
appeal  must  suoeed. 

Ctir.  adv»  vuU. 

Lord  Dbnman  C.  J.,  on  the  last  day  of  the  term  (June 
12th),  delivered  the  judgment  of  the  Court. — ^This  is  an 
order  of  sessions  for  diverting  and  turning  a  certain  foot- 
way, the  facts  being,  as  appears  from  a  case  stated  for  our 
opinion,  as  follows : — 

Conformably  to  the  85th  sect,  of  the  5  &6  Will.  4,  c  50, 
two  justices  for  the  county  bad  viewed  the  road,  and  certi- 
fied that  the  new  or  intended  line  was  nearer  and  more 
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commodions  to  the  public  than  the  old.  Whereupon  cer-  ]84i. 
tain  persons^  stating  themselves  to  be  aggrieved,  duly  ap- 
pealed to  the  sessions,  under  the  88th  section;  and,  if  that 
appeal  had  been  against  that  certificate,  we  should  have  Shiles. 
had  no  doubt  that  the  party  seeking  to  enforce  it  must  have 
established  both  the  allegations  therein  contained.  That, 
however,  is  far  from  being  the  case,  because,  upon  the 
matter  coming  before  them  the  sessions  are  directed  to 
proceed  upon  a  new  and  distinct  inquiry,  by  the  aid  of  a 
jury,  nnder  the  provisions  of  the  89th  section,  which  are 
perplexed  and  obscure  in  the  extreme.  If  we  were  left  to 
conjecture  what  would,  probably,  be  intended,  we  should 
conclude  that  both  the  requisites,  ''  nearer  and  more  com- 
modions," should  be  found  by  the  jury  (as  in  this  certifi- 
cate we  have  seen  is  stated),  to  warrant  the  sessions  in 
making  an  order  of  diversion,  from  the  gross  absurdities 
which  ensue  from  holding  one  (especially  the  former)  suffi- 
cient. 

But,  however,  by  the  beginning  of  the  section,  the  jury  is 
to  determine  whether  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  whether  the  party 
appealing  would  be  aggrieved,  and  then,  if  upon  hearing 
evidence,  the  jury  shall  find  *'  that  the  proposed  new  high- 
way is  nearer  or  more  commodious,  or  that  the  party  ap- 
peaKng  would  not  be  aggrieved,  the  sessions  skall  dismiss 
the  appeal  and  make  the  order."  That  is,  upon  any  one 
of  the  three  alternatives  being  found,  the  thing  is  to  be 
done,  so  far  as  the  language  literally  taken  is  concerned, 
though  it  seems  impossible  to  suppose  that  any  thing  like 
it  could  be  meant.  For  instance,  suppose  the  jury  found 
the  party  appealing  not  aggrieved,  but,  as  to  the  public, 
that  the  road  was  roundabout  and  worse.  Afterwards- 
comes  the  provision  as  to  what  shall  noi  be  done  in  cer- 
tain events,  as  follows,  ''  b«t  if  the  said  jury  shall  find 
that  the  proposed  new  highway  is  not  nearer  or  not  more 
commodious,  or  that  the  party  appealing  would  be  ag- 
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1841.         grieved,  the  sessions  shall  allow  the  appeal,  and  not  make 

The  Queen  -t*    -     .  .  ^ 

V.  Believing,  therefore,  that  we  are  more  likely  to  effectuate 

Shiles.  Yfh^i  viras  probably  the  meaning,  by  holding  that  all  the  re- 
quisites should  concur  before  an  order  is  made,  and  the 
latter  words  being  as  favourable  to  that  construction  as  the 
earlier  are  to  the  opposite,  we  think  (in  answer  to  the  first 
question)  that  one  alternative  having  been  negatived,  the 
order  should  not  have  been  made. 

We  do  not  see  any  thing  erroneous  in  the  direction  of 
the  chairman,  so  as  to  make  it  fit  that  the  case  should  be 
differently  submitted  to  another  jury.  It  is  to  be  observed 
that  the  old  line  of  road,  reckoning  from  the  point  where 
that  and  the  intended  new  road  diverge,  did  not  in  this  in- 
stance lead  to  one  place  only,  but  to  several  different 
places.  The  extremity  of  the  old  line  from  such  common 
point  terminated  in  a  public  highway,  and  by  that  means 
branched  off  in  different  directions.  This  was  apparent  to 
the  Court  of  Quarter  Sessions  from  the  maps  or  plans 
submitted  to  them,  and  since  to  us.  We  think,  therefore, 
that  under  such  circumstances  it  was  quite  reasonable  and 
proper  to  call  the  attention  of  the  jury  to  the  distance  be- 
tween the  said  common  point  and  the  said  extremity  ter- 
minating in  such  public  highway,  along  the  old  and  in- 
tended line  of  road,  in  estimating  the  question  of  nearness. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
order  of  sessions  must  be  quashed. 

Order  of  Sessions  quashed. 
D. 
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Lanb  and  others  v.  Burohart.  Friday, 

May  98/A. 

Assumpsit.    The  declaration  stated  that  before  and  The  defendant, 

at  the  time  of  making  the  promise  Scc.^  one  A.  Bacon  was  ^jaat  ofbank- 

a  prisoner  in  custody  for  debt  at  the  suit  of  the  plaintiffs  ™P^cy  issued 

for  275/.  I2s.  &c.   then  due  from  Bacon  to  the  plaintiffs,  April,  1839, 

and  that  being  such  prisoner  theretofore,  to  wit,  &c.  in  con-  f^jn^j**^;®^ 

sideration  of  the  premises,  and  that  the  plaintiffs,  at  the  re-  ti6cate  on  the 

questofthe  defendant,  would  discharge  0£ico/i  out  ofcustody  ^33^  ^d^f^^e 

at  their  suit  in  respect  of  the  said  debt,  the  defendant  pro-  tbilowjng  un> 

mised  the  plaintiffs  that  Bacon  should  pay  the  debt  due  to  the  plaintiff,  on 

the  plaintiffs,  together  with  interest,  by  four  half-yearly  in-  ']^®  i^^*'  ^^^' 

stalments,  the  first  instalment  to  be  made  on  the  17th  May,  "Inconsidera- 

1839  ;  that  the  plaintiffs,  confiding  &c.  did  then,  to  wit,  on  dfa^h°a^-7„"'' 

the  day  and  year  first  aforesaid,  discharge  Bacon  out  of  B.  oat  of 

custody  at  their  suit  in  respect  of  the  said  debt,  whereof  had  been  taken 

the  defendant  then  had  notice.    That  although  the  periods  ^^^^^  ^  5^-  «&• 

appointed  for  the  payment  of  the  first  two  of  the  said  half-  the  plaintiff), 

yearly  instalments  had  elapsed,  before  the  commencement  I  "n<lertake  he 

of  the  suit,  and,  although  on  the  respective  days  when  the  debt  due  to  ^ou 

said  two  instalments  became  due.  Bacon  was  requested  by  yearfy 'iiwial- 

the  plaintiffs  to  pay  the  same,  he  did  not  nor  would  pay  the  ments,  the  6rst 

same  or  any  part  thereof,  whereof  the  defendant  afterwards,  ^^e  irth^Mav 

to  wit,  on  &c.  had  notice  and  was  then  requested  by  the  ^^^^'"    ^" 

plaintiffs  to  cause  and  procure  Bacon  to  pay  the  said  last-  discharged. 

mentioned  instalments;  that  the  defendant  had  disregarded  «.  ^^^'^?c ^".^ 

'^  the  certificate 

bis  promise  &c.  and  the  same  instalments  remained  due  &c.  of  the  bank- 
Pleas:—!.  Non-assumpsit.    2.  That  Bacon  was  not  a  ^?\^nnac. 
prisoner  in  custody  for  debt  at  the  suit  of  the  plaintiffs,  tion  for  the 
3.  That  the  plaintiffs  did  not  discharge  Bacon  out  of  cus-  ments,  because, 

tody  at  their  suit.    4.  To  so  much  of  the  declaration  as  re-  ?•  having  been 

discharged 
lated  to  the  first  of  the  said  instalments,  a  general  plea  of  from  the  debt, 

defendant's  bankruptcy  8cc.  in  the  ordinary  form.  5.  To  so  ori^jnaTu^uIer- 
much  as  related  to  the  second  instalment  a  similar  plea.        taking  on  his 

At  the  trial  before  Williams  J.  at  the  Middlesex  sittings  ^^^^SA 
in  Easter  term  1840,  the  facts  were  admitted  to  be  that 

VOL.  I. — o.  D.  £ 
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1841.  Bacon  was  in  execution  on  a  ca.  sa.  at  the  suit  of  the  plain- 

"■^'^^  tiffs,  and  that  he  was  discharged  from  custody  bj  them  on 

«,  the  receipt  of  the  following  undertaking  of  the  defendant 

BoacHAax.  addrcsaed  to  the  plaintiffs  :— 

Lave  and  otbers  a.  Bacos. 
Gendemeo,  Norember,  ITtby  1838. 

In  oQoaidflration  of  your  duthupMtg  the  defendant  out  of  custody 
in  this  action,  I  oodertake  that  he  ihall  pay  the  debt  doe  to  yon,  vis* 
975L  13f.  together  with  interest,  by  fonr  equal  half-yearly  instalmentSy 
the  fifst  instalment  to  commence  and  be  made  on  the  17th  day  of  May, 
1839.  (Sgned)  F.  B^haHi 

that  a  fiat  of  bankruptcy  issued  against  the  defendant 
on  the  igth  April,  1839,  under  which  he  was  declared 
bankrupt,  and  subsequently,  on  the  6th  August  following, 
obtained  his  certificate.  On  this  it  was  contended^  for  the 
defendant^  that  the  discharge  of  Bacon  from  custody  dis- 
charged him  from  the  debt,  and  that  the  defendant's  under- 
taking was  consequently  an  original  one,  and  was  proveable 
under  the  6  Geo.  4,  c  16,  s.  51,  and  Goodman  y*  Chace(fl) 
was  cited.  The  learned  judge  thought  that  the  amount 
which  the  defendant  would  have  to  pay  was  at  the  time  of 
the  fiat  uncertain,  and  incapable  of  being  ascertained  with- 
out the  intervention  of  a  jury,  and  that  therefore  it  was 
not  proveable ;  he  directed  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  two  instalments  with  interest,  giving 
leave  to  move  for  a  nonsuit. 

Cowling,  in  the  same  term  (May  4tb),  having  obtained  a 
rule  nisi  accordingly, 

Kelly  and  Miller  now  shewed  cause  in  this  term  (&)• 
The  defendant's  certificate  was  no  bar,  unless  the  amount 
of  the  two  instalments  was  proveable  under  bis  commission* 
The  only  section  of  the  Bankrupt  Act,  6  Geo.  4,  c«  l6, 
the  other  side  can  rely  on,  is  the  56tb,  which  enables  a 

(a)  1  6.  &  Aid.  S97.  Pattaonf  Williamf  and  Coleridge 

{b)  Before  Lord  Dernnan  0.  J^,     Js. 
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creditor  to  prove  for  *'  a  debt  payable  on  a  contingency."  1841. 
But  no  debt,  contingent  or  otherwise,  was  due  here.  The 
defendant  did  not  become  a  surety  for  BacorCs  debt,  but 
undertook  that  Bacon  should  pay  it.  Neither  debt  nor  in- 
debitatus assumpsit  would  lie  on  such  an  undertaking 
against  the  defendant.  On  failure  to  perform  the  contract 
the  plaintiffs  could  sue  for  unliquidated  damages  only^ 
averring  in  the  declaration  i\ivX Bacon  had  not  paid.  Again, 
if  it  be  a  collateral  undertaking  to  pay  in  default  of  Bacon, 
that  is  not  a  debt  proveable  under  the  fiat,  because  the 
contingency  of  such  default  is  not  susceptible  of  valuation : 
Atwood  V.  Partridge  {a),  Thompson  v.  Thompson  (b).  Ex 
parte  Marshall^c),  The  Overseers  of  St.  Martin  in  the  Fields 
V.  tVarren(d),  Hoffham  v.  Foudrinier  (e),  Yallop  v.  Ebers  (f)^ 
Ex  parte  Thonq>9on  (g).  In  Ex  parte  Myers  (A)  the  under- 
taking was  at  once  original  and  collateral.  The  defendant's 
undertaking  was  merely  a  guarantee,  which  these  cases 
shew  is  not  proveable  until  default  of  the  principal. 

Sir  J.  Campbell  A.  G.  and  Cowling  contrd.     By  the  dis« 
charge  of  Bacon  the  debt  due  from  him  was  extinguished, 
and  the  defendant's  undertaking  became  an  original  one  for 
a  valuable  consideration  (t  )•    The  case  is  the  same  as  if  the 
defendant  promised  that  John  Stiles  or  any  third  person 
should  pay  it ;  that  it  should  be  paid  by  a  good  bill  of  ex- 
change or  in  any  particular  manner;  in  other  words,  that  the 
defendant  would  cause  it  to  be  paid  or  would  pay  it  him- 
self.    Bacon  was  merely  the  hand  by  which  it  was  to  be 
paid.    If  this  be  so^  the  case  clearly  falls  within  the  6  Geo.  4, 
c.  16,  s.  51,  being  debitum  in  presenti  solvendum  in  futuro, 
and  was  proveable  under  the  fiat,  making  an  allowance  for 
interest  in  the  manner  there  pointed  out.     This  was  the 
ground  taken  at  the  trial,  and  the  defendant  has  never  re- 
Co)  4  Bingh.  209.  (/)  1  B.  &  Ad.  C98. 
lb)  9  B.  N.  C.  168.  (g)  2  Deac.  &  Cii.  126. 
(c)  2  Dea.  &  Ch.  589.  (A)  2  Deac.  &  Ch.  251. 
{d)  ]B.  &Ald.  491.  (i)    1   Wms.  Saund.   2118, 
(e)  5  Mau.  &  S.  2 1.                       note  (e). 
z2 
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ferred  to  the  56th  section,  against  which  the  whole  of  the 
argument  for  the  plaintiffs  has  been  directed. 

Even  if  Bacon  were  not  abaolutelj  discharged  the  case 
would  still  fall  within  the  51st  section,  for  there  was  '*  a 
credit"  and  ''  a  security"  within  its  meaning.  The  dis- 
charge ofBacon  from  custody  on  the  receipt  of  the  undertak- 
ing was  a  giving  credit  within  the  meaning  of  the  bankrupt 
laws :  Macarty  v.  Barrow  {a).  It  is  immaterial  that  there 
might  be  another  and  a  principal  debtor.  Bacon,  there  would 
still  be  a  credit  to  the  defendant,  just  as  a  credit  is  given 
to  the  drawer  and  all  the  indorsers  of  a  bill  of  exchange, 
though  the  person  principally  liable  is  the  acceptor,  and  the 
other  parties  cannot  be  called  on  until  his  default,  and  yet 
they  by  sect.  51  are  all  discharged  by  their  certificates, 
although  the  bill  may  not  have  been  due  at  the  dates  of 
their  fiats.  ThereT  could  be  no  substantial  distinction  be- 
tween this  case  and  that  of  a  bill  for  the  same  amount  and 
payable  at  the  same  times,  drawn  by  the  defendant  on  and 
accepted  by  Bacon  iu  favour  of  and  given  to  the  plaintiffs. 
If  "  bills"  and  "  notes**  are  specifically  enumerated  in  sec* 
tion  51|  so  are  '^  securities."  The  assertion,  that  guarantees 
are  never  proveable  until  default  of  the  principal,  seems 
unfounded.  "  Guarantee"  is  an  ambiguous  term :  a  gua- 
rantee to  pay  all  that  J.  S.  shall  not  pay  would  certainly  not 
be  proveable,  because  it  is  in  the  nature  of  a  contract  of 
indemnity,  which  it  may  be  admitted  is  not  proveable  until 
default,  but  a  promise  that  a  sum  shall  be  paid  at  a  certain 
time,  whether  another  is  also  liable  to  pay  it  or  not,  is  a  spe- 
cies of  original  promise,  in  which  credit  is  as  much  given  to 
the  guarantor  as  to  the  drawer  of  a  bill  of  exchange,  and  he 
equally  ought  to  be  discharged  by  bankruptcy  and  certificate. 
In  fact,  the  difference  between  a  guarantee  and  a  note  or  bill 
on  this  point  is  often  nominal :  thus  in  JarvU  v.  Wilkiiis  (6) 
it  made  no  difference  whether  the  document  was  a  note  or 
guarantee  as  to  the  promise,  which  is  the  only  thing  mftte^ 

(a)  8  Str.  949 ;  5.  C.  T  East,437,         (fi)  7  M.  &  W.  410« 
note  (a) ;  t  Deac.  Bitnk.  Laws,  96. 
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rial  here,  though  it  did  make  a  difference  there  as  to  the  1841. 
consideration.  The  authorities  cited  are  very  distinguisha- 
ble. Thompson  v.  Thompson  (a)  was  decided  on  the  54th 
section ;  so  was  Aiwood  v.  Partridge  {b),  and  indeed  did 
not  go  as  far  as  Bennett  v.  Burton  (c).  The  Overseers  of 
St.  Martin  v.  Warren  (d)  was  a  contract  of  indemnity,  and 
so  were  YaUop  v.  Ebers{e)  and  Hoffman  v.FoudrinieriJ^. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(June  10th),  delivered  the  judgment  of  the  Court. — ^The 
question  was  whether  the  defendant's  certificate  as  a  bank- 
rupt was  a  bar  to  the  plaintiffs*  recovery  on  a  contract  to 
the  following  effect.  [His  lordship  stated  the  contract] 
Bacon  was  at  this  time  in  custody  under  a  ca.  sa.  for  the 
debt  in  question,  and,  as  that  was  entirely  discharged  by  the 
execution,  and  he  could  no  longer  be  sued  for  it,  or  make 
default  in  respect  of  it,  it  was  argued,  on  the  authority  of 
Goodman  v.  Chau(g),  that  this  undertaking  was  an  original 
one  on  the  part  of  the  bankrupt  to  pay  the  amount  of  the  sum 
that  had  been  due  from  Bacon,  and,  though  in  form  it  was 
an  undertaking  that  Bacon  should  pay,  yet  at  most  it  was 
an  undertaking  by  the  defendant  to  pay  by  the  hand  of  Bacon. 
On  consideration  we  agree  that  this  is  correct :  the  unpaid 
instalments  might  therefore  have  been  estimated  and  proved 
under  the  commission.  It  follows  that  the  defendant's  cer« 
tificate  is  a  bar  to  the  action. 

Rule  absolute. 

(a)  2  Bing.  N.  C.  168.  (e)  1  B.  &  Ad.  698. 

\b)  4  Biog.  209.  if)  ^  ^^^'  ^  ^  ^^* 

(e)  4  P.  &  D.  313.  (g)  1  B.  &  Aid.  «97. 
Id)  lB.&A]d.491. 
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^**'^'  Pavl  v.  James. 

June  l$t, 
Ely  Place  part  TRESPASS  for  assaulting  the  plaintiff  and  endeavoarine 

of  the  Liberty  •  .  ^         .  . 

of  Saffron  Hill,  to  wrest  a  pickaxe  from  bini. 

den"andEr  Pleas :—  I  •  Justifying  as  the  servant  of  John  Cart,  seised 

Renu,  is  pri-  of  a  close  Called  Ely  Place,  that  plaintiff,  without  the  li- 

and  thoueh^t  cense  of  the  said  John  Carr,  was  endeavouring  to  dig  up 

is  generally  with  a  pickaxe  a  flagstone,  part  of  the  pavement  of  Ely 

public  during  Place,  and  because  the  plaintiff  refused  to  desist  on  request, 

the  day,  has     defendant,  as  Cart's  servant,  endeavoured  to  prevent  plain- 
never  been  .^         ,   .  *   .  .       .    •  -_  * 
dedicated  to     tiff,  and  m  SO  doing  committed  the  trespass,  &c.    2.  As 

HeirthM  the  ^^  servant  of  miHam  Hodges.    S.  As  defending  hit  own 

commissioners  possession  of  Ely  Place.    4.  Defendant  alleged  himself  to 

^ffron^Hill      ^  possessed  of  a  messuage,  with  a  private  way  appurtenant 

Hatton  Gar-     thereto  over  Ely  Place,  and,  because  plaintiff  was  obstruct- 

lUnt^had  no    iug  the  said  way,  the  defendant  endeavoured  to  prevent 

authority  to       hi^  ^nJ  Jq  3^  doing,  &C. 

enter  for  the  ® 

purpose  of  The  replication  to  the  first  plea  stated  that  Ely  Place 

^l^S^W  T'    ^^^  ^  paved  way  and  place  within  the  limits  of  the  local 

cap.xviii.  s.      paving  and  lighting  act,  dWiU.  4,  cap.  xviii.,  and  was  with* 

J^wi' S^em""  in  ^^^^  P^^  of  the  Liberty  of  Saffron  Hill,  Hatton  Garden 

at  all  tiroes       and  Ely  Rents,  which  had  not  been  paved,  lighted,  and 

aU^be  squares,  cleansed  by  virtue  of  the  London  Paving  Act,  8  Geo.  d, 

streets,  lanes,    ^^  £i    q^j  was  and  had  been  within  and  under  the  iuris- 
courts,  ways,        ,    , '  ,     ,  ,  -^ 

footways,  or     diction  and  control  of  the  commissioners  for  pavmg  and 

pwI'ilVI^r'  improving  the  Liberty  of  Saffron  Hill,  in  the  county  of 
places  within  Middlesex,  and  that,  by  reason  of  the  premises  and  of  the 
^  ^  ^^y'  statutes  in  that  case  made  and  provided,  the  sole  power 
and  superintendence  of  the  paving,  repairing,  cleansing, 
lighting,  watching,  improving,  8cc.  the  said  Ely  Place,  so 
being  such  paved  way,  had  been  and  was  vested  in  the  said 
commissioners  above  mentioned,  and  that  plaintiff,  being 
surveyor  to  the  commissioners,  by  their  command,  entered 
into  Ely  Place  to  carry  the  purposes  of  the  said  act 
(5  Will.  4,  cap.  xviii.)  into  execution,  viz.  to  pave  and  re- 
pair the  said  paved  way,  and,  in  so  doing,  the  plaintiff  en- 
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deavottred  to  dig  up  the  pavement  with  the  pickaxei  8cc.         1841. 
when  the  defendant  committed  the  trespass,  &c.  p^ 

The  replications  to  the  other  pleas  were  in  substance  9. 

the  same.  •^^"'^ 

The  rejoinder  to  the  replication  to  the  first  plea,  after  an 
inducement  to  the  effect  that  Ely  Place  was  and  always  had 
been  a  private  way  and  place,  and  repaired  by  and  at  the 
sole  expense  of  the  several  owners  and  occupiers  for  the 
time  being  of  certain  lands,  messuages  and  hereditaments 
adjoining  and  near  thereto,  by  rateable  contributions,  made 
and  agreed  upon  by  and  amongst  themselves  from  time  to 
time,  and  had  never  been  a  public  paved  way  or  place 
within  the  meaning  of  the  said  act,  5  Will.  4,  cap.  xviii., 
and  bad  never  been  paved  or  repaired  by  the  public,  and 
had  never  been  dedicated  to  the  public  for  public  use  as  a 
way  or  passage,  and  had  not  become  nor  been  used  as  a 
public  or  common  highway,  concluded  with  a  special  tra- 
verse  that  Ely  Place  was  or  had  been  a  paved  way  and 
place  within  the  limits  of  the  local  paving  act,  5  WilL  4, 
cap.  zviii.,  or  within  that  part  of  the  Liberty  of  Saffron 
Hill,  Hatton  Garden,  and  Ely  Rents,  which  had  not  been 
paved,  lighted,  and  cleansed  by  virtue  of  the  London 
Paving  Act,  8  Geo.  3,  c.  21,  or  was  and  had  been  within  and 
under  the  jurisdiction  and  control  of  the  said  commissioners 
for  paving  and  improving  the  Liberty  of  Saffron  Hill,  in 
the  county  of  Middlesex,  in  manner  and  form  as  alleged 
in  the  replication,  and  concluded  to  the  country,  8cc. 

The  other  rejoinders  were  similar  in  substance. 

The  surrejoinders  joined  issue  thereon. 

The  cause  came  on  to  be  tried  before  Lord  DenmanC.J. 
at  the  sittings  for  Middlesex  after  Michaelmas  term,  1838, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  a  case. 

The  case  stated  the  provisions  of  several  acts  of  parlia* 
ment  (which  to  far  as  they  are  material  to  the  case  are 
referred  to  in  the  argument),  and  proceeded  to  describe 
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1841.  the  place  in  wliich  the  alleged  trespass  was  committed  in 
the  following  manner. 

The  parish  of  St.  Andrew,  HolborOj  is  divided  into  three 
districts,  known  and  distinguished  by  the  following  names, 
viz.  the  parish  of  St.  Andrew,  Holborn,  in  the  city  of  Lon- 
don ;  the  parish  of  St.  Andrew,  Holbom,  above  Bars,  in 
the  county  of  Middlesex;  the  Liberty  of  Saffron  Hill,  Hat- 
ton  Garden  and  Ely  Rents,  in  the  parish  of  St.  Andrew, 
Hoi  born,  in  the  county  of  Middlesex.  Each  of  these  dis* 
tricts  has  separate  overseers  and  separate  commissioners 
for  paving  and  lighting,  and  they  are  sepiarate  districts  with 
respect  to  the  relief  and  maintenance  of  the  poor. 

Ely  Place  is  situated  within  and  is  part  of  the  Liberty 
of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents,  and  is 
within  that  part  of  the  metropolis  which  is  included  within 
the  weekly  bills  of  mortality.  It  had  not  at  the  time  of 
the  passing  of  the  local  act,  5  tVUl,  4,  cap.  xviii.,  been 
paved,  lighted,  and  cleansed  by  virtue  of  the  said  act,  8 
Geo.  3,  c.  21,  and  is  not,  unless  subject  to  the  controul  of 
the  commissioners  of  the  pavements  appointed  under  the 
local  act,  5  Will,  4,  subject  to  the  control  of  any  com- 
missioners, trustees,  or  other  persons  having  the  control 
of  the  pavements  under  an  act  of  parliament. 

The  site  of  Ely  Place,  previous  to  1772^  belonged  to  the 
bishopric  of  Ely,  and  the  bishop's  palace,  called  Ely  House, 
then  stood  upon  it;  but  in  that  year,  1772,  the  ground, 
with  the  palace  which  had  become  ruinous^  and  all  erec- 
tions thereon,  were,  by  an  act  of  parliament,  12  Geo.  3. 
c.  43,  vested  in  the  crown  for  public  purposes.  In  the 
year  1776  the  same  ground  and  premises  were  by  17  Geo.S, 
c.  S3,  vested  in  the  commissioners  of  his  Majesty's  trea- 
sury or  the  lord  high  treasurer  for  the  time  being,  upon 
certain  trusts  therein  mentioned,  and  were  afterwards,  in 
pursuance  of  such  trusts,  by  lease  and  release  of  the  18th 
and  19th  of  November,  1776,  conveyed  to  the  use  of 
Charles  Cole  in  fee,     Soon  after  this  conveyance,  Ely 
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House,  and  other  buildings  on  the  premises,  except  Ely 
Chapel,  which  is  still  standing  there,  was  pulled  down, 
and  the  present  Ely  Place  was  erected  on  the  site. 

The  principal  entrance  to  Ely  Place  is  from  Hoi  born, 
on  the  south  side  of  Ely  Place. 

There  Is  a  row  of  houses,  consisting  of  twenty-two  in 
number,  extending  from  south  to  north,  along  the  east  side 
of  Ely  Place,  and  there  is  another  row,  consisting  of  twenty 
houses  and  also  the  old  chapel,  extending  in  like  manner 
along  the  west  side  thereof. 

There  is  in  front  of  each  row  of  houses  a  footpath,  and 
between  the  footpaths  a  carriage-way  from  the  south  to  the 
northern  extremity  of  the  place. 

The  footpaths  are  paved  with  flagstones  in  the  usual 
oaanner,  and  the  carriage-way  gravelled,  and  they  were  so 
respectively  paved  and  gravelled  soon  after  the  time  when 
the  palace  was  removed,  and  the  houses  in  Ely  Place  built ; 
and  have  been  so  paved  and  gravelled  ever  since  at  the  ex- 
pense of  the  owners  and  occupiers  of  houses  in  Ely  Place, 
and  have  never  been  repaired  by  the  public,  and  have  never 
been  in  any  manner  dedicated  to  the  public  use. 

At  the  Holborn  entrace  to  Ely  place  there  is  a  gateway 
for  carriages,  and  another  for  foot  passengers,  having  re- 
spectively gates  therein. 

There  were  wooden  gates  in  the  same  place  while  Ely 
House  stood,  and,  in  the  interval  of  time  between  the 
removal  of  them  and  the  erection  of  the  present  gates,  a 
wooden  bar  was  kept  across  the  same  place.  At  these 
gates  porters,  employed  and  paid  by  subscription  among 
the  itihabttants  of  Ely  Place,  have  been  stationed  by  day 
and  night,  and  the  gates  have  always  been  shut  at  night, 
duriug  which  time  Ely  Place  has  been  guarded  by  watch* 
men  employed  and  paid  in  like  manner  by  the  inhabitants 
of  Ely  Place. 

On  the  western  side  of  Ely  Place,  about  half-way  up, 
there  is  a  foot  passage,  called  Mitre  Court,  leading  from 
Ely  Place  into  Hatton  Garden.  Across  this  passage,  at 
the  end  adjoining  Hatton  Garden,  is  also  a  gate  opening 
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1841.  inwards  to  Ely  Place,  kept  closed  at  night  by  a  private 
watchman  employed  and  paid  by  the  inhabitants  of  Ely 
Place. 

At  the  northern  end  of  Ely  Place  there  was  formerly  a 
gateway,  leading  from  Ely  Place  through  a  yard  called 
Bleeding  Heart  Yard  into  a  street  called  Charles  Street, 
which  street  is  a  public  thoroughfare.  This  gateway  was 
erected  in  the  place  where  the  back  gates  to  the  bishop's 
palace  had  stood.  This  gate  was  shut  or  open  as  the  in- 
habitants of  Ely  Place  thought  fit;  the  inhabitants  had 
keys  to  it,  and  some  of  them  used  this  gateway  as  a  way 
to  the  stables  occupied  by  them  in  Bleeding  Heart  Yard. 
When  the  gate  was  open  persons  could  and  did  pass  by 
this  gateway  between  Bleeding  Heart  Yard  and  Holbom, 
but  for  the  last  forty  or  fifty  years  this  passage  has  been 
closed  up  altogether. 

Except  at  the  first-mentioned  gateway  from  Holbom  and 
the  passage  through  Mitre  Court  before  mentioned,  Ely 
Place  is  closed  on  all  sides,  and  can  only  be  entered 
through  one  of  the  last  mentioned  gateways  or  passages. 

The  public  have  no  right  of  way  through  the  gateways 
or  passages,  or  over  the  carriage  way  or  footpath  in  Ely 
Place,  but  the  gates  have  been  generally  kept  open  during 
the  day,  during  which  period  the  public  have  been  accus- 
tomed to  go  in  and  out,  and  in  so  doing  to  use  the  foot- 
paths ;  but  the  inhabitants  have  closed  those  gates  in  the 
day  time  whenever  they  thought  fit,  and  have  been  used  to 
close  them  particularly  during  the  days  of  cattle  markets  in 
Smithfield,  and  on  occasions  of  public  executions  at  New- 
gate, and  the  porters  employed  by  the  inhabitants  have 
been  accustomed  to  drive  out  beggars,  collectors  of  old 
clothes  and  other  objectionable  people. 

Since  the  year  1835  the  inhabitants  of  Ely  Place  have 
regularly  been  rated  to  the  relief  of  the  poor  for  the  said 
liberty,  and  have  regularly  paid  the  same.  The  inhabitants 
of  Ely  Place  have  also  paid  sewers  rates. 

Previously  to  the  passing  of  the  local  act,  5  WilLi,  the 
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owners  and  inhabitants  of  Ely  Place  voluntarily  paved,      ^if^\ 
gravelled  and  repaired  it  as  before  mentioned. 

After  the  passing  of  that  act^  viz.  in  November,  1836, 
and  before  the  trespass  in  the  declaration  mentioned,  the 
commissioners  for  paving  and  improving  the  liberty  of 
Saffron  HilU  Hatton  Garden  and  Ely  Rents  under  the 
said  act  gave  notice  of  their  intention  after  the  ensuing 
Christmas  to  enter  Ely  Place,  and  take  upon  themselves 
the  future  lighting,  cleansing,  repairing  and  improving  of 
it  under  and  by  virtue  of  the  said  last  mentioned  act  and 
the  said  act  of  57  Geo.  3. 

On  the  1 8th  July,  1837,  the  plaintiff,  who  was  and  still  is 
the  surveyor  to  the  said  commissioners,  by  their  order  en- 
tered Ely  Place  in  pursuance  of  such  notice,  claiming  under 
the  said  commissioners  a  right  to  repair  the  pavement  of  the 
footpaths  therein,  and  was  digging  up  a  flagstone  of  one 
of  the  said  footpaths  therein  for  that  purpose  as  mentioned 
in  the  replication,  on  which  occasion  the  defendant  com- 
mitted the  assault  set  forth  in  the  declaration  upon  the 
plaintiff  refusing  to  desist  from  digging  up  such  flagstone. 
Either  party  was  to  have  liberty  to  refer  to  the  pleadings. 
The  question  for  the  opinion  of  the  Court  is,  whether 
Ely  Place  or  the  said  footpath  therein  last  mentioned,  at 
the  time  when  the  said  trespass  was  committed,  was  a 
paved  way  or  place  within  and  under  the  jurisdiction  and 
control  of  the  said  commissioners  for  paving  and  improving 
the  liberty  of  Saffron  Hill  in  the  county  of  Middlesex,  as 
alleged  in  the  replication. 

If  the  Court  shall  be  of  opinion  that  Ely  Place  or  the 
said  last  mentioned  footpath  therein  was  at  the  said  time 
when,  8cc.  a  paved  way  or  place  within  and  under  the  juris- 
diction and  control  of  the  said  last  mentioned  commis- 
sioners, then  the  verdict  is  to  be  entered  for  the  plaintiff 
as  aforesaid ;  but,  if  the  Court  shall  be  of  a  contrary  opi- 
nion, then  a  nonsuit  is  to  be  entered. 

Sir  J.  CamphtU^  A.  6.  for  the  plaintiff.  The  right  of  the 


322  CASES  IN  THE  QUEEN'S  BENCH, 

1841.  plaintifF  to  enter  Ely  Place  for  the  purpose  of  paving  it 
seems  to  depend  on  5  Will,  4,  c.  xviii.  (locals  personal  and 
public) ;  for  the  57  Geo.  3,  c.  xxix.  (local,  personal  and 
public,  the  General  Metropolitan  Paving  Act)  seems  to 
apply  to  such  streets  and  places  only  as  are  public.  The 
5  fVilL  4,  c.  xviii.  is  intituled  ^^  An  Act  for  Paving,  Cleans- 
ing, Lighting  and  regulating  the  several  Parishes  of  St. 
Margaret,  St.  John  the  Evangelist,  and  St.  James  within 
the  Liberty  of  Westminster  in  the  County  of  Middlesex, 
and  the  Precinct  of  the  Savoy,  and  also  part  of  the 
Liberty  of  SaiFron  Hill,  Hatton  Garden  and  Ely  Rents 
within  the  same  county,  and  for  other  purposes  therein 
mentioned."  By  section  12  the  inhabitants,  who  have  a 
right  to  assemble  in  vestry  for  that  part  of  the  liberty  of 
Saffron  Hill,  Hatton  Garden  and  Ely  Rents,  which  has  fwt 
been  paved,  lighted  and  cleansed  under  8  Geo.  3,  c.  £1,  are 
required  to  meet  in  vestry  to  elect  commissioners  for  the 
purposes  of  the  act.  The  inhabitants  therefore  are  repre« 
sented  by  these  commissioners.  This  section  applies  to  the 
locus  in  quo,  for  it  is  stated  in  the  case  that  it  had  not  been 
paved,  &c.  under  8  Geo.  3,  c.21.  The  powers  of  the  com- 
missioners to  enter  private  streets  for  the  purpose  of 
pavings  is  shown  by  their  power  (under  sect.  28)  to  enter 
and  lighi  the  same.  Section  28  enacts,  "  that  it  shall  be 
lawful  for  the  said  commissioners  in  each  of  the  said  pa* 
rishes,  precinct  and  liberty  to  cause  the  several  squares, 
streets,  lanes,  courts,  ways,  footways,  carriage  ways,  pas* 
sages  and  places  within  such  parish,  precinct  or  liberty,  or 
such  of  them  as  they  shall  from*  time  to  time  think  proper, 
to  be  well  and  sufficiently  lighted  at  such  times  and  in  such 
manner  as  they  shall  direct ;  and  it  shall  be  lawful  for  the 
said  commissioners  to  provide  and  set  up  lamps  and  other 
apparatus,  and  works  necessary  for  the  purposes  of  such 
lighting,  and  also  to  affix,  carry  or  place  any  such  lamp  or 
works  to,  upon  or  against  any  buildings  or  premises,"  &c. 
Section  29  qualifies  the  above  power  to  a  certain  extent, 
by  enacting  that  the  commissioners  shall  not  carry  any  gas 
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pipes  through  or  into  private  premises  without  consent  of  i84i. 
the  occupiers.  The  commissioners  therefore  may  enter 
and  light  streets  which  are  not  strictly  public;  and,  by 
section  44,  it  is  submitted  that  their  authority  to  pave  is 
coextensive  with  their  authority  to  light.  That  section 
empowers  them  ''in  the  several  parishes,  precinct  and 
liberty  from  time  to  time  and  at  all  times  hereafter  to  pave, 
macadamize  or  otherwise  make,  keep,  repair  and  alter  all 
the  squares,  streets^  lanes,  courts,  footways  or  carriage 
ways,  passages  and  places  within  the  parishes,  precinct  and 
liberty  for  which  they  may  be  appointed,  or  which  may  be 
placed  within  their  jurisdiction  by  virtue  of  this  act  (except 
as  herein  is  excepted)  and  cleanse,  light  and  water  and 
regulate  the  same  in  such  manner  as  they  shall  think  fit : 
provided  always,  that  it  shall  not  be  lawful  for  the  commis- 
sioners for  executing  this  act  to  macadamize  the  carriage 
ways  of  any  street  or  place  within  their  jurisdiction  without 
requisition  first  made  to  them  to  do  so,^'  &c.  It  appears 
that  '^  place "  here  is  used  advisedly  to  indicate  private 
streets ;  for  by  section  39  the  commissioners  may  ''  alter 
tbe  level  of  any  street  or  public  place,  and  the  form  of  the 
pavement  or  the  materials  with  which  the  same  is  or  shall 
be  paved  or  otherwise  made  or  formed."  The  description 
of  "public  places"  is  used  also  throughout  the  54th  sec- 
tion of  57  Geo.  5,  c.  xxix.;  the  present  act,  therefore, 
enlarges  the  jurisdiction  of  the  paving  authorities.  Sec- 
tion 45  of  the  present  act  furnishes  a  strong  argument  for 
the  plaintiff;  it  enacts,  "  that  it  shall  be  lawful  for  the  said 
commissioners  in  each  of  the  said  parishes,  precinct  and 
liberty,  and  they  are  hereby  required  from  time  to  time  as 
occasion  shall  require,  to  make  one  or  more  rate  or 
rates,  &c.  for  defraying  the  expense  of  carrying  into  exe- 
cution the  several  purposes  of  this  act,  upon  every  person 
and  persons,  tenant  or  other  person  who  do  or  shall  in<- 
habit,  hold,  use,  occupy,  &c.,  or  may  otherwise  under  or  by 
virtue  of  this  act  be  liable  to  be  rated  or  assessed  for  or  in 
respect  of  any  land,  ground,  house,  shop,  &c.  within  each 
of  the  said  parishes,  precinct  and  liberty,   and  all  other 
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streeU  and  placea  hereinbefore  declared  to  be  within  the 
jurisdiction  of  this  act.'^  Under  this  section  the  commia- 
sioners  have  power  to  rate  the  inhabitants  of  Ely  Place;  Aey 
must  have^  therefore,  power  to  pave  the  street.  Although 
the  street  has  never  been  dedicated  to  the  public,  and  the 
inhabitants  have  a  right  to  exclude  the  public  generally, 
yet  they  cannot  under  the  Paving  Act  exclude  those  who 
seek  to  enter  for  the  purposes  of  the  act.  It  would  be 
most  inconvenient  if  any  streeti  in  the  heart  of  London, 
like  Ely  Place,  merely  because  it  has  not  been  dedicated 
to  the  public,  might  at  the  will  of  the  inhabitants  be  kept 
unpaved  and  in  darkness. 

Sir  W.  W.  Folktt,  contr^,  was  not  heard. 

Per  Curiam  (a). — There  is  no  doubt  at  all  that  Ely  Place, 
as  described  in  this  case,  is  still  a  private  place,  and  not 
within  the  jurisdiction  of  the  paving  commissioners. 

D,  Judgment  for  the  plaintiiF. 

(a)  Lord  Dmman  C.  J.,  Paiteamh  WiliUm  aad  Cokridg$  Js. 


Wednesday, 
June  fid. 


The  Queen  v.  The  Birmingham  and  Gloucester 
Railway  Company. 


A  RULE  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  the  defendants  to  restore  a  turnpike 


By  6  Wai,  4, 

c.  liv.  s.  29, 

the  BiriniDg- 

bam  and 

Gloacester  Railway  Company  were  authorised,  subject  to  the  restrictions  of  tha  aet»  to 

make  across  the  railway  such  roads  "as  they  should  think  proper." 

By  S.41,  when  any  part  of  any  road,  either  public  or  private,  should  be  cut  through, 
raised,  sunk,  *<  uksn,''  or  so  much  injured  by  the  company  as  to  be  impassable  or  iocoa* 
venient,  the  Company,  before  any  such  road  should  be  so  cut  through,  raised,  &rc.  were 
to  cause  another  road  to  be  set  out  and  made  instead  thereof,  as  convenient  as  the 
said  road  so  cut  through,  raised, &€.»  or  as  near  thereto  as  might  be;  wid  where tba 
road  cut  through,  raised,  &c.  should  be  a  turnpike  road,  the  substituted  road/if  tem- 
porary, was  to  be  set  out  and  made,  and  the  principal  road  to  be  restored  within  six 
months  after  comraencinf;  the  operation. 

By  8.47,  where  any  bndge  should  be  erected  for  carrying  any  turnpike  road,  public 
highway  or  occupation  road  over  the  railway,  the  road  over  such  bridge  was  not  to  b« 
less  than  fifteen  feet, 

A  mandamus,  reciting  that  the  Company  had,  in  November,  1888|  (after  a  compoN 


The  Queen 

V. 
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road  which  they  had  carried  over  their  rail  way  ^  under  the         1841. 

proyiaions  of  6  WiiL  4,  c.  xiv.  (local,  peraoual  and  public), 

was  argued  in  Easter  term^  1840  (May  10(a)),  by  Sir  J. 

Campbdl  A.  G.  and  Greavei,  in  support  of  the  rule,  and  by  Biaiii»oHAM 

Sir  W.  W.  FoUett  and  Sel/e  for  the  defendants.  Gloucester 

Railway 
Cur.  adv.  vuU.         Compaiit. 

In  Trinity  term,  1840  (June  14), 

Lord  Denman  C.  J.  delivered  the  judgment  of  the  Court. 
— ^The  question  in  this  case  was,  whether  a  mandamus  lies 
to  this  Company,  directing  them  to  restore  a  turnpike  road, 
carried  over  a  railway,  to  its  former  width.  Prim^  facie 
tbey  are  bound  to  make  the  road  so  lifted  over  the  railway 
as  wide  as  it  was  before,  though  there  is  a  provision  that 
the  bridge  in  such  a  case  shall  be  16  feet  wide,  dispensing, 
no  doubt,  with  any  greater  width  in  that  part.  But  we  are 
clearly  of  opinion  that  this  minimum  is  confined  to  that 
part  of  the  road  which  can  strictly  be  called  the  bridge,  and 
can  by  no  means  import  into  this  case  the  doctrine  laid 
down,  with  an  entirely  different  object,  that  the  approaches 
to  a  bridge  form  a  part  of  it,  by  which  the  road  might  be 

(a)  Before  Lord  Denmm  C.  J.,  UUkdak,  Pattuon  aod  WUHam  Js. 

sory  power  given  to  the  Company  of  taking  land  had  expired,)  cut  through  and  taken 
pwt  of  a  tampike  road,  which  was  40  feet  wide,  and  hau  made  a  bridge  thereon  for 
carrving  it  over  the  railway,  the  said  bridge  and  the  approaches  (which  were  about  150 
yards  long  on  either  side  of  the  bridge)  being  about  30  feet  wide  only,  commanded  the 
Goropany  to  restore  the  turnpike  road  according  to  the  said  act. 

The  C!om|)any  returned,  1.  That  they  had  not  **  cut  through  and  tnken''  the  said  part 
of  the  tampike  road  within  the  meaning  of  the  act.  2.  That  the  Company  had  judged 
it  necessary  to  erect  the  bridge  to  carry  the  road  over  the  railway,  and  had  made  the 
bridi^e  of  a  greater  width  than  required  by  the  act.  3.  That  it  was  necessary,  in  conse- 
Quence  of  the  erection  of  such  bridge,  to  make  approaches  also,  and  that  tbey  had  made 
toe  approaches  as  convenieni  to  the  public  as  they  could  be  made,  in  execution  of  the 
powers  of  the  act,  and  as  convenient  to  the  public  as  the  original  road  was.  4.  That 
tbey  were  not  authorised  to  injure  any  hoase,  unless  specified  in  the  schedule  of  the 
act  or  omitted  by  mistake,  without  consent;  that  they  could  not  obey  the  writ  without 
injuring  houses  neither  specified  nor  omitted  by  mistale.  5.  Tliat  they  could  not  obey 
the  wnc  without  taking  more  land,  and  that  their  compulsory  power  to  take  land  had 
expired  before  they  were  required  by  the  trustees  of  the  road  to  widen  it. 

Held,  1.  That  section  41  was  not  confined  to  the  case  of  a  turnpike  road  becoming 
impassable  by  the  works  of  the  Company,  and  of  a  temporary  road  being  substituted 
during  such  interruption,  and  that  they  had  '*  taken"  the  road  within  the  meaning  of  the 


9.  That  the  return  was  bad ;  and  a  peremptoir  mandamus  was  issued,  commanding 
the  Company  to  restore  the  approaches  to  their  rormer  width. 
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narrowed  to  a  great  extent  beyond  the  bridge  on  either  side. 
It  was  argued  that  no  actual  inconvenience  is  said  to  have 
resulted  from  what  has  been  done:  but  this  cannot  be 
necessary  in  a  case  like  the  present. 

Rule  absolute. 

The  writ  issued  accordingly,  and  after  reciting  that  the 
Company  Mas  incorporated  by  the  above  act  for  the  pur- 
poses therein  specified,  proceeded  thus: — 

"  And  by  the  said  act  (sect  ^29)  it  was  further  enacted, 
that  for  the  purposes,  and  subject  to  the  provisions  and 
restrictions  of  the  said  act,  it  should  be  laivful  for  the  said 
Company,  their  agents  and  workmen,  and  all  other  persons 
by  them  authorised,  and  they  were  thereby  empowered,  to 
enter  into  and  upon  the  lands  of  any  corporation  or  person 
whatsoever,  and  to  survey  and  take  the  levels  of  the  same, 
or  any  part  thereof,  and  to  set  out  and  appropriate  for  the 
purposes  of  the  said  act  such  parts  thereof  as  they  were  by 
that  act  empowered  to  take  or  use,  and  in  or  upon  such 
lands,  or  any  lands  adjoining  thereto,  to  bore,  sink,  dig  out, 
and  embank,  and  sough,  and  to  remove  or  lay,  and  also  to 
use,  work  and  manufacture  any  earth,  stone,  rubbish,  trees, 
gravel  or  sand,  or  any  materials  or  things  which  might  be 
dug  or  obtained  therein,  or  otherwise,  in  the  execution  of 
any  of  the  powers  of  that  act,  and  which  might  be  proper 
and  necessary  for  making,  maintaining,  altering,  repairing, 
or  using  the  same  respectively,  according  to  the  true  intent 
and  meaning  of  that  act;  and  also,  for  the  purposes  of  and 
according  to  the  provisions  of  that  act,  to  make  or  construct 
in,  upon  or  across,  or  under  the  said  railway  or  other  works, 
or  any  lands,  streets,  hills,  valleys,  roads,  railroads  or  tram* 
roads,  rivers,  canals,  brooks,  streams,  or  other  waters,  such 
inclined  planes,  tunnels,  embankments,  aqueducts,  bridges, 
roads,  ways,  passes,  conduits,  drains,  piers,  arches,  cuttings, 
and  fences,  as  the  said  Company  should  think  proper;  and 
also  to  alter  the  course  of  any  rivers,  canals,  brooks,  streams, 
or  watercourses,  during  such  time  as  might  be  necessary  for 
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constrocting  tunnels,  bridges  or  passages  over  or  under  the         1841. 

same,  and  also  to  divert  or  alter  the  course  of  any  roads  or    J^^T^ 

...  ,  ...  The  Queen 

ways,  or  io  raue  or  sink  any  roads  or  ways,  m  order  the  more  v. 

convenienify  to  carry  the  same  over  or  under,  or  by  the  side         apj  ^^'^ 
of  the  railway.  Gloucester 

*'  And  by  the  said  act  (sect.  41)  it  was  provided  and  fur-  Company. 
ther  enacted,  that  in  all  cases,  wherein,  in  the  exercise  of 
any  of  the  powers  thereby  granted,  any  part  of  any  carriage 
or  horse  road,  railway  or  tram  road,  either  public  or  private, 
should  be  cut  through,  raised  and  sunk,  taken,  or  so  much 
injured  as  to  be  impassable  or  inconvenient  for  passengers 
or  carriages,  or  to  the  persons  entitled  to  the  use  thereof, 
the  said  Company  should,  at  their  own  expense,  before  any 
such  road  should  be  so  cut  through,  raised,  sunk,  taken  or 
injured  as  aforesaid,  cause  another  good  and  sufficient  road 
(as  the  case  may  require)  to  be  set  out  and  made  instead 
thereof,  as  convenient  for  passengers  and  carriages  as  the 
said  road  so  cut  through,  raised,  sunk,  taken  or  injured  as 
aforesaid,  or  as  near  thereto  as  might  be,  and  where  the 
road  cut  through,  raised,  sunk  or  injured  should  be  a  turn- 
pike road,  the  substituted  road,  if  temporary,  should  be  set 
out  and  made,  and  the  principal  road  should  be  restored 
within  six  calendar  months  after  the  commencement  of  the 
operation. 

"  And  by  the  said  act  (sect,  47)  it  was  further  enacted, 
that  where  any  bridge  should  be  erected  for  carrying  any 
turnpike  road,  public  highway,  or  occupation  road,  over  the 
said  railway,  the  road  over  such  bridge  should  be  formed, 
and  should  at  all  times  be  continued,  of  such  width  as  to 
have  a  clear  and  open  space  between  the  fences  of  such  road 
of  not  less  than  15  feet,  and  the  ascent  of  every  such  bridge, 
for  the  purpose  of  such  turnpike  road,  should  not  be  more 
than  1  foot  in  SO  feet,  and  for  the  purposes  of  any  public 
highway,  not  being  a  turnpike  road,  not  more  than  1  foot 
in  20  feet,  with  respect  to  any  private  carriage  or  occupation 
road,  not  more  than  1  foot  in  IS  feet,  and  a  good  and  suffi- 
cient fence  should  be  made  on  the  side  of  every  such  bridge, 

VOt.  I. — G.  D.  A  A 
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1841.        which  fence  should  not  be  less  than  4  feet  abore  the  surface 

,y^^!C^'^      of  such  bridge. 

The  Qdeen         ,,  ^    ^     .  .  ^ 

V.  *^  And  whereas  we  have  been  given  to  understand  &c«, 

^^**anc?"^"  that  you  the  said  Company,  in  execution  of  the  powers  of 
Gloucester  the  said  act,  and  for  the  purposes  thereof,  have  cnt  tbroogh 
CoMPAKY.  ^^^  taken  a  certain  part  of  a  certain  turnpike  road,  and  lead- 
ing from  the  bottom  of  the  High  Street  in  the  town  of 
Cheltenham,  in  the  county  of  Gloucester,  to  Tewkesbury, 
in  the  same  county,  near  to  a  certain  place  called  the  Moors, 
in  the  parish  of  Cheltenham  aforesaid,  such  part  of  the  said 
turnpike  road,  so  cut  through  and  taken  by  you  as  aforesaid, 
then  being  of  the  width  of  40  feet  between  the  fences,  that 
is  to  say,  29  feet  in  width  thereof,  then  being  maintained  as 
a  hard  road  for  carriages,  and  the  remaining  1 1  feet  thereof 
then  being  used  and  maintained  as  a  raised  footway  for  the 
convenience  of  foot  passengers,  and  that  you  have  also 
caused  to  be  erected,  within  the  space  occupied  by  the  said 
turnpike  road,  so  cut  through  and  taken  as  aforesaid,  a  cer^ 
tain  bridge^  for  carrying  the  said  turnpike  road  over  the  said 
railway,  of  the  ioidth  of  SO  feet  4  inckes  only  between  the 
fences  of  the  said  bridge,  and  without  any  footway  by  the 
side  of  the  road  over  the  bridge,  and  that  you  have  also 
caused  certain  approaches  to  the  said  bridge  to  be  made 
along  the  line  of  the  said  turnpike  road,  and  within  the 
space  occupied  by  the  same,  and  which  said  approaches 
are  respectively  of  the  lengths  following,  that  is  to  say,  the 
approach  on  the  Tewkesbury  side  of  the  said  bridge  of  the 
length  of  187  yards,  and  the  approach  on  the  Cheltenham 
side  of  the  said  bridge  of  the  length  of  126  yards;  and 
which  said  approaches  are  of  the  following  breadths  respec* 
tively,  that  is  to  say,  the  approach  on  the  Tewkesbury  side 
of  the  said  bridge  is  of  the  breadth  of  30  feet  2  inches,  and 
no  more,  at  the  end  next  to  the  said  bridge,  and  thence 
gradually  increases  to  the  breadth  of  39  feet  8  inches,  and 
no  more,  at  the  end  of  the  said  approach,  furthest  from  the 
said  bridge;  and  the  approach  on  the  Cheltenham  side  of 
the  said  bridge  is  of  the  breadth  of  90  feet  S  inches,  and  no 
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more,  at  the  end  next  to  the  said  bridge,  and  thence  gradu-        i84l. 
all  J  increases  to  the  breadth  of  30  feet  8  inches,  and  no      ^*^*v*^ 
more  at  the  end  of  the  said  last  mentioned  approach,  furthest  ,,. 

from  the  said  bridge;  and  that  you  the  said  Company  have  Birminoham 
not  made  any  footpath  along  the  said  approaches,  or  either   Gloucestek 
of  them,  and  that  you  did  commence  the  operation  of  cut-     n^'^^^J 
ting  through  and  taking  the  said  turnpike  road  on  the  22d 
day  of  November,  1898. 

*'  And  whereas  you  the  said  Company  were  duly  required, 
on  behalf  of  the  trustees  of  the  said  turnpike  road,  to  make 
and  restore  the  said  turnpike  road,  with  a  footway,  to  the 
fall  breadth  of  40  feet,  as  aforesaid,  within  six  calendar 
months  after  the  commencement  of  the  said  operation  of 
cutting  through  and  taking  the  same  as  aforesaid,  as  required 
by  the  said  act,  but  that  you  the  said  Company  have  wholly 
neglected  and  refused,  kcJ' 

The  mandatory  part  of  the  writ  then  required  the  Com- 
pany to  make  and  restore,  or  cause  to  be  made  and  restored, 
the  said  part  of  the  said  turnpike  road  according  to  the 
force,  form  and  effect  of  the  said  act  of  parliament. 

The  return,  after  reciting  the  41st  section,  proceeded 
thus: — ''We,  the  Birmingham  and  Gloucester  Railway 
Company,  return  8cc.  that  we  have  not,  in  execution  of  the 
pKiwers  of  the  said  act  and  for  the  purposes  thereof,  cut 
through  and  taken  the  said  part  of  the  said  turnpike  road, 
in  the  said  writ  of  mandamus  particularly  mentioned  and 
specified,  within  the  intent  and  meaning  of  the  said  last 
naentioned  enactment  hereinbefore  in  this  return  recited. 

*'  We  do  further  return  &c.,  that  we^  in  execution  of  the 
powers  to  as  given  by  the  said  act,  did  judge  it  necessary 
to  erect  the  said  bridge,  in  the  said  writ  of  mandamtfs  men- 
tioned, for  the  purpose  of  conveying  the  said  turnpike  road, 
in  the  said  writ  mentioned,  over  the  said  railway  authorised 
by  the  said  act  to  be  made,  and  which  has  accordingly  been 
made  by  ns  in  pursuance  thereof. 
'*  And  we  further  return  8tc.  that  We  accordingly  erected 

A  A  2 
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1841.        and  made  the  said  bridge  of  a  certain  width,  to  wit,  of  the 

J^'^y^^      width  of  SO  feet  2  inches  in  tlie  narrowest  part  thereof,  and 
The  Queen 

V,  so  that  the  road  over  the  same  has  been  formed  so  as  to 

Birmingham  i^^^^^  ^^^  j^^^  j^^  f^^^  leek\e  a  clear  and  open,  space  between 
Gloucester  the  fences  of  the  said  road  of  more  than  30  feet,  being  a 
Company.  ™"ch  greater  width  than  is  required  by  the  said  act  of  par- 
liament. 

"  And  we  further  return  8cc.  that,  in  consequence  of  the 
erection  of  the  said  bridge  under  the  powers  of  the  said 
act,  it  became  and  was  necessary  also  to  make  approaches 
to  the  said  bridge,  and  that  we  caused  such  approaches  to 
be  made  to  the  said  bridge  along  the  line  of  the  said  turn* 
pike  road,  which  said  approaches  are  respectively  of  certain 
lengths  and  breadths,  to  wit,  of  the  respective  lengths  in 
the  said  writ  in  that  behalf  mentioned,  an  average  breadth 
of  34  feet,  and  no  part  thereof  of  less  than  30  feet  2  inches, 
and  the  ascent  of  which  said  approaches  and  bridges  is  not 
more  than  I  foot  in  30  feet,  being  the  ascent  required  by 
the  said  act. 

"  And  we  further  return  &c.  that  the  carriage  way  of  the 
said  part  of  the  said  turnpike  road  in  the  said  writ  men- 
tioned, before  the  making  of  the  said  bridge  and  approaches 
by  us  the  said  Company,  was  of  the  width  of  29  feet  and 
no  more,  with  a  footway  raised  2  feet  above  the  level 
thereof. 

''And  we  further  return  8ic.  that  the  said  approaches  and 
bridge,  so  made  by  the  said  Company  as  aforesaid,  are  as 
convenient  to  the  public  as  the  same  could  be  made  by  us 
in  execution  of  the  powers  of  the  said  act,  and  as  conve- 
nient to  the  public  as  the  said  part  of  the  said  turnpike 
road  was  in  its  original  state,  before  the  making  of  the  said 
approaches  and  bridge  by  us  the  said  Company. 

"  And  we  further  return  &c.  that,  by  the  said  act  io  the 
said  writ  mentioned,  it  was  amongst  other  things  further 
enacted  (sect.  20),  that  nothing  therein  contained  should 
authorise  the  said  Company,  or  any  person  acting  under 
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tbeir  authority,  to  take,  injure  or  damagei  for  the  purposes         1841. 
of  the  said  act,  any  house  or  oilier  building  which  was      ^"^^^C^ 
erected  or  built  on  or  before  the  SOih  day  of  November,  «. 

1835,  other  than  and  except  such  as  are  specified  in  the  Birmikobam 
schedule  to  the  said  act  annexed,  without  the  previous  con-    Gloucester 
sent  in  writing  of  the  owner  and  occupier  thereof  respec-     CoMPiiir. 
tively,  unless  the  omission  thereof  in  the  said  schedule 
should  have  proceeded  from  mistake,  and  unless  it  should 
have  been  so  certified  in  manner  therein  before  provided 
for  in  case  of  unintentional  error  in  the  said  books  of 
reference. 

"  And  we  further  return  8cc.  that,  in  order  to  carry  the 
said  turnpike  road  more  conveniently  over  the  said  railway 
by  means  of  the  said  bridge,  it  became  and  was  necessary, 
in  execution  of  the  powers  of  the  said  act,  to  raise,  and  we 
the  said  Company  accordingly  did  raise,  the  said  parts 
thereof,  which  now  form  the  approaches  to  the  said  bridge, 
above  their  former  level,  the  same  being  of  such  ascent  as 
is  hereinbefore  mentioned. 

''  And  we  further  return  &c.  that  by  reason  thereof  we 
cannot  now  widen  the  said  approaches  to  the  said  bridge 
without  materially  injuring  and  damaging  divers,  to  wit, 
twenty  houses,  which  were  erected  and  built  before  the 
dOth  of  November,  1835,  and  which  then  and  from  thence 
hitherto  were  and  still  are  the  property  of  divers  other 
persons,  and  not  of  us  the  said  Company,  which  are  situate,  ' 
standing  and  being  on  the  north-eastern  side  of  the  said 
approach  and  near  thereto,  none  of  which  said  houses 
are  specified  in  the  schedule  to  the  said  act  annexed,  and 
the  omission  whereof  in  the  said  schedule  has  not  pro- 
ceeded from  mistake,  nor  has  nor  can  the  same  be  so  cer- 
tified to  have  proceeded  from  mistake,  as  in  the  said  act 
mentioned. 

"  And  we  further  return  8cc.  that  we  cannot  widen  the 
said  approaches  to  the  said  bridge  without  taking  and  pur- 
chasing for  that  purpose  an  additional  quantity  of  land, 
which  before,  and  at,  the  time  of  the  passing  of  the  said  act. 
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was  and  from  thence  hitherto  hath  been  and  still  is  the  pro- 
perty of  divers  other  persons,  and  not  of  us  the  said  Com- 
pany ;  and  that  the  compulsory  powers,  given  to  us  the 
said  Company  by  the  said  act,  to  take  and  purchase  land 
for  any  such  purposes,  had  expired  before  we  the  said 
Company  had  any  notice  or  were  required  by  the  said  trus- 
tees in  the  said  writ  mentioned  to  widen  the  said  ap- 
proaches, and  that  we  the  said  Company  had  not  then  nor 
have  since  had  nor  have  now  the  power  to  take  or  pur- 
chase any  land  for  such  purpose. 

''  Wherefore  &c.  we  submit  and  return  that  we  cannot 
and  are  not  bound  to  make  and  restore,  or  eause  to  be 
made  and  restored,  the  said  part  of  the  said  turnpike  road 
in  the  said  writ  mentioned  in  any  other  manner  than  we 
have  already  done,  and  that  we  have  complied  with  the 
said  acts  of  parliament  so  far  as  the  same  relates  thereto." 

The  case  was  argued  after  a  concilium. 

The  points,  of  which  notice  was  given  on  the  part  of  the 
prosecution,  were — 

1.  That  it  is  admitted  by  the  return  that  the  Company 
made  the  bridge  for  the  purpose  of  carrying  the  turnpike 
road  over  the  railway  of  a  less  width  than  the  road  was  be- 
fore the  road  was  cut  through  by  the  Company. 

2.  That  the  same  was  admitted  with  respect  to  the  ap- 
proaches made  to  the  bridge. 

S.  That  the  allegation,  that  the  Company  had  not  cut 
through  and  taken  the  turnpike  road  within  the  intent  and 
meaning  of  the  act,  was  an  insufficient  traverse  of  the  alle- 
gation in  the  writ. 

4.  That  the  allegation,  that  the  approaches  and  bridges 
are  as  convenient  to  the  public  as  the  same  could  be  made, 
and  as  convenient  to  the  public  as  the  said  part  of  the 
turnpike  road  was  in  its  original  state,  is  no  answer,  as 
the  Company  were  bound  to  restore  the  road  and  make  the 
bridge  and  approaches  respectively  of  the  same  width  as 
the  road  before  it  was  cut  through  by  the  Company. 

5.  That  the  words  '*  the  said  part  of  the  said  turnpike 
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road  "  are  equivocal^  and,  if  they  apply  to  the  carriage  way,        1841« 
are  no  anawer  to  the  taking  the  turnpike  road,  consisting  of   J^^^ 
the  carriage  way  and  footway,  as  in  the  writ  alleged.  9. 

6.  That  the  excuse  that  the  Company  cannot  widen  the  ^'^^'^J*^"^" 
approaches  without  materially  injuring  divers  houses,  &c.,  Glouccster 
is  insufficient.  SiplHr. 

7.  That  the  return  does  not  allege  that  the  consent  of 
the  owners  of  such  houses  cannot  be  obtained. 

8.  That  the  return  should  have  shewn  how  such  bouses 
would  be  injured. 

9.  That  it  is  no  excuse  that  the  compulsory  powers  of 
the  act  to  purchase  land  expired  before  the  Company  were 
required  to  widen  the  approaches,  as  the  Company  were 
bound  to  perform  their  duties  under  the  act,  whether  they 
were  required  to  do  so  or  not. 

Sir  J.  Campbell  A.  O.  against  the  return,  relied  on  the 
points  above  stated,  and  submitted  that  the  47th  section, 
which  laid  down  15  feet  as  the  minimum  width  of  the  road 
to  be  made  over  a  bridge,  was  intended  to  apply  to  such 
occupation  roads  as  might  originally  have  been  of  less 
width  than  fifteen  feet,  and  not  to  turnpike  roads,  which 
were  invariably  of  greater  width ;  that  the  road  over  the 
bridge,  being  part  of  the  entire  road,  which  was  to  be 
restored  without  exception  by  section  41,  must  also  be 
restored  to  its  ancient  width,  and  that  the  judgment  of  the 
Court,  in  making  the  rule  absolute  for  this  mandamus, 
ought  to  be  reconsidered  in  this  respect.  He  cited  the 
Regent's  Canal  Company,  a  case  referred  to  in  Reg.  v.  Lon^ 
don  and  Birmingham  Railway  Company  (a). 

Sir  W.  fV.  Follett  contr^.  By  section  47  the  bridge  need 
not  be  more  than  \5  feet,  and  it  follows  that  the  same 
width  is  sufficient  for  the  approaches.  The  Vice-Chan- 
cellor  has  decided  this  point  in  construing  another  railway 
act,  containing  (sect.  77)  the  same  provisions  with  the 

(a)  1  Railway  Cases,  323. 
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act  now   under  consideration :  The  Aiiorney  General  v. 
The  Southampton  Railwaif  Company  («).    The  approaches 
V.  are  generally  to  be  considered  part  of  a  bridge :  Rex  v. 

^''^"Jnd"'^"  Oxfordshire  (b).  There  is  nothing  in  this  act  to  shew  that 
Gloucester  the  approaches  are  to  be  of  the  same  width  as  before.  The 
Company.  ^^^^  section  empowers  the  company  generally  to  construct 
upon  the  railway  such  roads  as  '*  the  company  should  think 
proper*'  *'  subject  to  the  restrictions  of  the  act."  The4l8t 
section  does  not  apply  to  control  this  general  power  with 
respect  to  a  turnpike  road  carried  over  the  railway.  That 
section  merely  applies  where  a  turnpike  road  is  made  impass- 
able by  the  Company's  works  for  a  time,  in  which  case  the 
old  road  is  to  be  ''restored"  within  six  months;  and  by  the 
former  part  of  the  section,  in  the  case  of  all  roads,  whether 
turnpike  or  not,  and  whether  the  interruption  be  temporary 
or  not,  the  Company  is  to  substitute  a  road  as  convenient 
as  the  old  road,  or  as  near  thereto  as  may  be.  That  pro- 
vision is  reasonable,  for  there  is  no  reason  why  a  road 
newly  made  by  the  Company  should  not  be  as  convenient 
and  as  wide  as  the  old  road.  But  it  would  be  insensible 
that  the  legislature  should  in  the  same  breath  empower  the 
Company  to  deal  permanently  with  the  existing  road,  and 
require  them  to  restore  the  self-same  road  in  all  respects  to 
its  original  state:  with  respect  to  the  level  of  a  road  so 
dealt  with,  to  carry  it  over  the  railway,  such  a  restoration 
would  be  impossible.  The  amended  act  of  the  Company 
(the  7  Will.  4,  c.  xxvi.)  does  not  require  the  Holyhead  road 
to  be  made  of  the  same  width  as  the  old  road.  This 
throws  light  on  the  meaning  of  the  act  now  to  be  con- 
strued. No  fact  is  in  dispute,  and  it  would  have  been 
more  convenient  that  the  prosecutor  should  have  demurred, 
in  order  that,  if  such  a  course  were  practicable,  the  case 
might  be  taken  into  a  court  of  error.  [Lord  Denman  C.  J. 
It  seems  to  be  thought  impracticable,  the  point  was  dis* 

(a)  1  Railway  Cases,  302.    He     pany^  ib.  S17. 
also  referred  to  Reg.  t.  The  Ltm-         (6)  1  B.  &Ad.  289. 
don  and  Birmingham  Railway  Com- 
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cussed  in  Rex  v.  Oundle  (a) ;  if  the  return  had  been  tra-         ]84t. 

versed  the  traverse  might  have  been  demurred  to.]  J^^X^^ 

...       Tlie  QuBEM 
The  prosecutor  is  at  all  events  too  late  with  his  writ.  y. 

He  should  not  have  waited  until  the  Company  had  com-  ^'^'y^J'j"'^*' 
pleted  the  road,  and  their  compulsory  power  to  purchase    Glodcbster 
land  had  expired.     If  the  Company  have  done  wrong,  they      CoMpr«T. 
may  be  punished    by  indictment.     But  the   object   of  a 
mandamus  is  not  to  punish,  but  to  compel  specific  per- 
formance, which  cannot  be  had  in  this  case.    A  peremptory 
mandamus,  therefore,  would  be  useless.     In  Rex  v.  The 
Commissioners  of  Sewers  in  Essex  {b)  '^  to  a  mandamus  to 
make  a  rate  to  reimburse  an  expenditor,  they  returned  that 
the  writ  was  not  delivered  till  the  12th  February,  and  that 
the  commission  expired  in  four  days  after,  and  therefore 
they  had  not  time.    And  the  Court  allowed  the   return, 
saying  they  could  not  grant  a  peremptory  mandamus,  it 
appearing  there  was  now  no  power  in  anybody  to  exe« 
cute  it." 

Sir  J.  Campbell  A.  G.  in  reply.     It  does  not  appear  the 
Company  cannot  obtain  land  by  consent. 

Cur.  adv.  vuU. 

Lord  Den  MAN  C.  J.,  at  the  sittings  after  the  term,  de- 
livered the  judgment  of  the  Court. — This  case  comes 
before  us  upon  a  return  to  a  writ  of  mandamus,  from 
which  it  appears  that  the  said  Company,  by  virtue  of  the 
act  6  Will.  4,  c.  xiv.  have  for  the  purposes  of  this  railway 
taken  a  certain  portion  of  the  turnpike  road,  leading  from 
Cheltenham  to  Tewkesbury,  and  erected  a  bridge  thereon 
to  carry  the  same  over  the  railway,  the  whole  length  of 
road  taken  being  187  yards  on  one  side  of  the  bridge,  and 
126  yards  on  the  other.  It  further  appears  that  the  said 
turnpike  road  was,  before  the  alteration  by  the  Company,  of 
the  breadth  of  40  feet,  viz.  29  carriage  road  and  1 1  raised 
footway ;  but  that  the  breadth  now  is  on  one  side  of  the 

(a)  3  N.  &  M.  496.  (6)  *i  Str.  763 ;  S.Cfl  Ld.  Raym.  1479. 
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1841.         bridge  SO  feet  2  inches,  gradually  increasing  to  39  feet  8 

j!^^^^C^      inches,  and  on  the  other  30  feet  2  inches,  increasing  to 
The  Queen  ... 

V,  30  feet  8  inches,  the  breadth  of  the  bridge  itself  not  being 

^''^'amT^^**   in  question.    The  mandatory  part  of  the  writ  in  substance 
Gloucester    directs  the  said  Company  to  restore  the  said  approaches  to 
Company.      ^'^®  bridge  to  their  former  state. 

The  return  states  that  what  the  Company  has  done  is  not 
within  the  meaning  of  the  said  act,  and  also  gives  certain 
reasons  why  the  writ  can  not  be  obeyed.  And  the  ques- 
tion at  last  comes  to  this,  whether  this  case  is  within  the 
41st  section  of  the  said  act;  because,  except  that  section 
be  applicable,  there  is  no  direct  provision  in  the  act  bearing 
upon  the  case.  For,  although  by  the  46th  and  47th  seo- 
tions,  the  breadth  of  the  bridges  over  turnpike  roads  is  pre- 
scribed (15  feet),  there  is  no  direction  as  to  the  width  of 
the  approaches,  of  whatever  length  they  may  be,  and  con- 
sequently whatever  quantity  of  turnpike  road  may  have 
been  ''  taken"  by  the  Company  in  order  to  construct  them. 
It  therefore  follows,  that,  whatever  may  have  been  the 
breadth  of  the  turnpike  road  before,  the  breadth  of  the  part 
applied  to  the  use  of  the  Company  is  left  absolutely  to  their 
discretion,  except  there  be  an  implied  direction  to  make  the 
approaches  as  wide  as  the  bridge  itself. 

The  41st  section  is  as  follows.  [His  lordship  then  read 
the  section.]  The  argument  was  that  this  section  is  con- 
fined to  the  case  of  a  turnpike  road  being  made  impassable 
by  the  works  of  the  railroad,  end  a  temporary  road  being 
substituted  during  such  interruption.  That  a  portion  of 
this  turnpike  road  has  been  "  taken,"  within  the  words  and 
obvious  meaning  of  this  section,  we  think  is  clear.  How 
the  works  were  actually  carried  on,  we  do  not  learn  from 
the  writ  itself  or  the  return,  that  is,  whether  there  was  a 
temporary  line  substituted  during  the  progress  of  the  works 
for  the  whole  of  the  old  turnpike,  or  how  much.  That 
there  must  have  been  some  substitution  in  that  part  of  the 
old  line,  where  the  bridge  has  been  constructed,  is  ob- 
vious ;  that  there  must  have  bean  the  like,  during  the  altera- 
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tions  which  we  find  have  been  made  along  the  whole  or  the        1841. 
greatest  part  of  the  rest  of  the  line  is  probable.     And,  ac-    mJ^X"^ 
cordingly,  we  think,  in  the  absence  of  any  other  provision,  v. 

in  a  nuatter  greatly  affecting  the  public  convenience,  that  it   Bibmivohaic 
is  not  too  forced  a  construction  of  this  section  to  consider    Gloucester 
this  as  being  a  road  which  the  Company  was  bound  to  re-     Cowlvr, 
store  within  the  specified  time. 

With  respect  to  the  rest  of  the  return,  to  which  we  have 
referred  generally,  that  the  Company  cannot  now  obey  tha 
writ  for  the  reasons  therein  specified,  we  have  had  frequent 
occasion  to  observe  that  we  consider  such  an  excuse  in- 
admissible. Before  the  Company  avail  themselves  of  the 
very  great  powers  with  which  they  are  vested  against  the 
public,  they  should  take  care  to  act  strictly  within  those 
powers.  As  to  the  compulsory  rights  of  taking  land  &c. 
having  expired,  that  rests  entirely  with  the  Company,  for 
the  act  having  passed  in  the  year  1836,  the  works  in  ques- 
tion were  not  begun  till  more  than  two  years  after,  when  the 
power  was  gone.  The  notice  to  them  is  alleged  to  have 
been  in  time  according  to  the  act. 

It  remains  for  us  to  notice  a  case  cited  in  the  course  of 
the  argument,  in  which,  as  was  said,  the  Vice-Chancellor 
has  put  a  different  construction  upon  a  clause  in  another 
act  of  parliament  resembling  the  present.  It  is  true  that 
his  Honour  does,  in  the  case  of  Attorney-General  v.  The 
London  and  Soutliampton  Railway  Company  {a),  intimate 
incidentally  such  an  opinion  as  has  been  attributed  to  him, 
the  queUion  before  him  then  being  whether  he  should  de- 
clare by  his  order  a  certain  **  arch  work"  of  the  said  Company 
to  be  a  nuisance,  and  prohibit  them  from  further  prose- 
cuting their  works,  because  they  were  about  to  abridge  the 
width  of  a  public  highway.  The  point,  however,  which  now 
comes  before  iis  seems  to  have  been  very  slightly  touched 
in  the  argument,  and  was  wholly  unnecessary  for  the  decU 
$ion  of  the  Vice-Chancellor,  which  was,  that,  provided  the 
said  arch  '^  be  not  less"  than  the  width  prescribed  by  the 

(a)  1  Railway  Cases,  302. 
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1841.        act  of  parliament,  he  did  not  feei  himself  to  be  justified  in 

J^^^^C^"^      making  the  order  desired.    The  Vice-chancellor  also  gives 

r.  IIS  a  further  reason  for  not  making  that  order,  that  "  many 

^'"^nd*"^**  other  methods"  were  open  to  raise  the  question,  (alluding 

Gloucestek   especially  to  an  indictment  for  a  nuisance)  without  his  inter- 

CoMPANY.     ference.     We  cannot  therefore  consider  this  to  have  been 

the  deliberate  judgment  of  the  Vice-Chancellor  upon  this 

subject. 

The  result  is,  that  the  rule  for  a  peremptory  mandamus 
must  be  absolute. 

D.  Peremptory  mandamus  awarded. 


The  QuBEN  t;.  The  Manchester  and  Lebds  Railway 
JuneQdf  Company. 

Sfpfc5fI'.9S,  Mandamus  to  the  defendants  to  excavate  and  widen 
the  Manches-   ^  ^oad  crossed  by  the  railway. 

ter  and  Leeds        _,  ,  .     .     .       .      *  «*r.ii    .  ...» 

Railway  Com-      The  writ  recited  that  by  7  Will,  4,  c.  xxiv.  (locals  per* 

pany  had  a      gonal   and  public),  enabling  the  Company  to  vary  their 

genera!  power  ...  .  . 

to  make  line^  and  reciting,  in  section  38,  that  the  new  line  of  the 

and'also  to'      ^^'^  railway  would  cross  the  turnpike  road  leading  from 

divert  and  sink,  Oldham  to  Rochdale,  at  a  different  place  from  that  spe- 

they  shoald      cified  in  the  original  act  of  the  Company  (6  &  7  '^t7/,  4, 

think  proper,    ^^  cx\.\  and  that  it  would  be  necessary  to  lower  the  bed  of 
subject  to  the      ,         .'  .,  ,         .         ,  i  i  •  .       .. 

restrictions  of    the  said  turnpike  road  at  the  place  where  the  said  railway 
the  act. 

By  sect.  S8,  7  Will.  4,  cap.  xxiv.  (an  act  enabling  them  to  vary  their  line),  they  were 
authorised  to  carry  the  rulway  over  a  turnpike  road  by  means  of  a  bridse  SO  feet  wide, 
and  to  lower  the  turnpike  road  on  each  side  of  the  bridge,  with  a  specined  inclination, 
and  to  give  a  certain  headway  underneath,  and  to  relay  and  reform  the  road. 

The  turnpike  road,  consisting  of  a  carnage  way  of  SO  feet  and  two  pat  lis  of  6  feet 
each,  was  49  feet  wide. 

The  Company  made  a  bridge  of  the  required  width.  They  also  lowered  the  carriage 
way  of  the  road,  but  left  the  footpaths  at  their  original  level. 

On  tlie  trial  of  certain  traverses  to  a  return  to  a  mandamus,  commanding  the  Com- 
pany to  lower  the  road  to  the  whole  width  of  4S  feet  and  to  reform  it,  the  jury  found, 
1.  That  the  Company  had  not  so  lowered  the  road.  2.  That  the  Company  had  reformed 
the  road  as  directed  by  the  act.  3.  That  the  carriage  road  and  footpaths,  as  made  by 
the  Company,  were  more  commodious  to  the  public,  than  if  the  wliole  road  had  been 
lowered  to  its  full  width  of  42  feet. 

A  peremptory  mandamus  was  issuedi  notwithstanding  the  finding  on  the  two  last 
issues. 
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.>tnc^  ill  order  to  maintain  a  proper  level         1841. 

"  *  said  railway,  and  to  allow  of  a  sufficient    ^^^JT^^ 

•^  .        .  The  Queen 

bridge,  whereon  the  said  railway  was  to  be  t*. 

-*  ilie  said  turnpike  road,  for  the  passage  of  ^^^^Leeds* 
""  .^^uns^  and  other  carriages,  along  the  said  road,      Railway 

'^  as  expedient  that  provision  should  be  made  for        ompaky. 
a  proper  level  in  the  line  of  the  said  turnpike 
as  enacted,  that  it  should  not  be  lawful  for  the 
'inpany  to  carry  the  line  of  the  said  railway  or  to 
he  same  across  the  said  road,  unless  the  same  should 
rried  and  made  at  their  own  expense  over  the  said 
:  by  means  of  a  bridge,  of  the  width  of  SO  Jieei  at  the 
.^t,  for  the  purpose  of  forming  a  clear  carriage  road  of 
1-  feet  wide,  and  a  footpath  of  6  feet  wide,  exclusive  of  the 
j.illars  or  piers  which  might  be  placed  between  the  footpath 
und  the  carriage  road,  and  of  the  height  of  18  feet,  at  least, 
from  the  surface  of  the  said  road  to  the  under  side  of  the 
said  bridge,  so  as  to  leave  a  clear  and  uninterrupted  head- 
way under  the  said  bridge  of  18  feet  at  the  least.     And 
further,  that  in  case  it  should  be  expedient  to  lower  the  sur- 
face of  the  said  road  for  the  purposes  aforesaid,  then  it 
should  not  be  lawful  for  the  said  Company  to  lower  or  alter 
the  present  bed  of  the  said  road,  unless  the  same  should 
be  lowered  at  their  own  expense  on  both  sides  of  such 
bridge,  so  that  when  the  alteration  should  be  completed,  the 
ascent  on  the  said  road  southwardly  from  the  said  bridge,  so 
far  as  the  alterations  therein  should  extend,  should  not  ex- 
ceed 1  foot  in  height  for  every  50  feet  in  length,  and  so  that 
the  ascent  of  the  said  road  northwardly  from  the  said  bridge 
should  not  exceed   1  foot  in  every  100  feet  on  any  part  of 
the  said  road  so  to  be  made  or  altered,  and  that  the  said 
Company  should  at  their  own  expense  make  all  new  fences, 
drains  and  works,  and  alter  all  existing  ones,  and  relay  and 
reform  the  said  road,  and  perform  all  other  matters  and 
things  that  might  be  rendered  necessary  for  the  forming  of 
such  railway.     And  also  at  their  own  expense  make,  and 
at  all  times  keep  in  repair,  good  and  sufficient  drains  or 
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1841.        culverts^  for  the  purpose  of  draining  or  laying  dry  so  much 

J^^^^      of  ^I>c  8aW  road  as  should  be  lowered  or  altered  as  aforesaid; 

,;.  and  that  the  alteration  of  the  surface  or  bed -of  the  said  road 

Manchester  should  be  made  and  constructed  under  the  superintendence 
and  Leeds  *^ 

Railway     and  direction  of  the  trustees  of  the  said  road,  or  of  the  sur« 

MPANT.  ygyQ,.  Qc  other  person  authorised  by  the  said  trustees  to  act 
on  their  behalf  in  the  premises. 

The  writ  then  proceeded,  ''  And  whereas  we  have  been 
given  to  understand  &c.;  that  in  the  execution  of  the  powers 
granted  by  the  said  acts,  you  the  said  Company  have  built 
and  constructed  a  bridge  or  viaduct  for  carrying  the  said 
railway  over  and  across  the  said  turnpike  road,  and  have  ex- 
cavated and  lowered  the  said  road  underneath  the  said  bridge 
or  viaduct^  for  the  purpose  of  affording  a  passage,  with  the 
requisite  headway,  for  carriages  under  the  same,  for  tbe  dis- 
tance of  divers,  to  wit,  236  yards  northwardly  from  the  said 
bridge  or  viaduct,  and  for  divers^  to  wit,  201  yards  south- 
wardly from  the  same : 

''  And  whereas  the  said  turnpike  road,  previous  to  and  at 
the  time  of  such  excavations  and  alterations  made  therein  by 
yon  the  said  Company,  was  a  good,  solid  and  substantial 
road,  of  the  breadth  of  42  feet  throughout;  and  whereas,  in 
the  alterations  and  excavations  made  by  you,  you  have  in  no 
part  lowered  and  excavated  the  said  road  to  its  former 
breadth  of  42  feet,  but  to  the  breadth  of  35  feet  only  north- 
wardly from  the  said  bridge  or  viaduct,  and  to  the  breadth 
of  24  feet  only  southwardly  from  the  same,  and  hate  com- 
menced building  walls  along  the  sides  of  tbe  said  road  w 
lowered  and  excavated  by  you,  without  having  made  and 
excavated  the  same  to  its  former  proper  width  of  42  feet : 

**  And  whereas  you  tbe  said  Company  have  not  reformed 
the  said  road  in  a  proper  and  substantial  manner,  nor  have 
you  made  and  constructed  such  alterations  in  the  surface 
and  bed  of  the  said  road  under  the  superintendence  and 
direction  of  the  trustees  of  the  said  road,  or  of  the  surveyor 
or  other  person  authorised  by  the  said  trustees  to  act  on 
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tbeir  behalf,  as  by  the  said  last  mentioDed  act  of  parliament         1841. 

is  directed."  J!^^^^C^ 

mt  •       i.  •  •        I         ^      .  .       t     ^  Tn®  Queen 

1  he  writ,  after  reciting  the  refusal  by  the  Company  8cc.,  v. 

then  proceeded  to  command  the  Company  "  to  make  and  ^^^^c^ester 

excavate  the  said  turnpike  road,  on  both  sides  of  the  said     Railway 

bridge  or  viaduct,  for  so  far  in  length  as  the  excavations       <>"p**^* 

thereof  by  you  the  said  Company  extend,  the  whole  width 

of  42  feet  8cc.,  and  that  you  reform  the  road  in  a  proper 

and  substantial  manner  &c.,  or  that  you  shew  cause  &c." 

The  material  parts  of  the  return  stated  the  general  discre- 
tionary power  given  to  the  Company  by  their  original  act, 
to  enter  and  take  lands  for  the  purposes  of  the  act,  and  also 
to  make  or  construct  in,  under,  upon,  across  or  over  the 
railway,  such  roads  &c.,  or  other  works,  as  they  should  think 
proper : 

That  the  Company  had,  in  execution  of  their  powers, 
constructed  the  bridge  in  the  writ  mentioned  of  a  width 
exceeding  SO  feet,  and  that  the  carriage  road  under  the  bridge 
was  made  24  feet  wide,  and  the  footpath  on  the  easterly  side 
more  than  10  feet,  and  the  footpath  on  the  westerly  side  of 
the  same  width : 

That,  in  order  to  maintain  a  proper  level  in  the  line  of  the 
railway,  and  to  allow  of  a  sufficient  space  under  the  bridge, 
whereon  the  railway  is  carried  across  the  said  turnpike  road, 
for  the  passage  of  coaches  &c.,  it  had  been  deemed  expe- 
dient to  lower  the  surface  of  the  road,  and  that  they  had 
accordingly  lowered  the  road  for  affording  a  passage  with 
the  requisite  headway : 

That  they  had  lowered  the  road  so  that  the  ascent  on 
either  side  complied  with  the  act,  as  recited  in  the  writ : 

That  the  road,  before  it  was  excavated  by  the  Company^ 
did  not  exceed  forty*two  feet  in  width,  including  both  the 
carriage  road  and  certain  footpaths  made  on  the  line  of  the 
said  road,  i.  e.  a  footpath  on  the  easterly  side  thereof  for  so 
far  in  length  as  the  excavations  of  the  Company  in  the  writ 
mentioned  extend;  and  another  footpath  on  the  westerly 
side  thereof  for  part  of  the  said  distance  to  which  the  exca« 
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vations  of  the  Compaoy  extend,  and  which  respective  foot* 
paths  have  been  left  by  the  Company  at  their  former  height 
and  level : 

That  in  executing  the  works  ihey  had  lowered  and  exca* 
vated  the  said  carriage  road  northwardly  from  the  bridge, 
for  so  far  in  length  as  the  excavations  made  by  them  north- 
wardly from  the  bridge  extend,  to  wit,  for  the  distance 
stated  in  the  writ^  to  its  full  former  breadth,  that  is  to  say, 
to  the  full  breadth  of  such  carriage  road  previous  to  and 
at  the  time  of  the  commencement  of  such  excavations  and 
alteration,  to  wit,  to  a  breadth  varying  from  35  to  36  feet, 
or  thereabouts;  and  that  they  had  lowered  and  excavated 
the  said  carriage  road  southwardly  from  the  bridge  for  so 
far  in  length  as  the  excavations  made  by  them  southwardly 
from  the  bridge  extend,  that  is  to  say,  for  the  distance  in 
the  writ  mentioned,  to  the  full  former  breadth  of  such  car- 
riage road,  that  is  to  say,  to  the  full  former  breadth  of  such 
carriage  road  previous  to  and  at  the  time  of  the  commence- 
ment of  such  excavation  and  alteration,  to  wit,  to  a  breadth 
varying  from  SO  feet  3  inches  to  30  feet  G  inches,  or  there- 
abouts, in  that  part  of  the  road  where  there  were  and  are 
footpaths  on  both  sides,  and  a  breadth  varying  from  35  feet 
4  inches  to  36  feet,  or  thereabouts,  in  that  part  of  the 
road  where  there  was  and  is  a  footpath  on  the  easterly  side 
only: 

That  they  had  left  the  footpath  on  the  easterly  side  of 
the  road,  northwardly  and  southwardly  from  the  bridge,  for 
so  far  in  length  as  their  excavations  extend,  at  its  former 
height  and  level,  and  that  they  had  left  the  footpath  on  the 
westerly  side  of  the  road,  southwardly  from  the  bridge  open 
1 12  yards  southwardly  therefrom,  where  such  footpath 
existed  previous  to  and  at  the  time  of  such  excavation  and 
alteration,  and  that  they  had  left  the  same  at  its  former 
height  and  level,  which  last  mentioned  footpath  is  continued 
by  and  through  one  of  the  arches  of  the  bridge,  that  is,  the 
arch  on  the  westerly  side  thereof,  for  a  footway  of  10  feet 
as  aforesaid  to  the  north  side  of  the  said  bridge,  where  the 
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same  is  let  down  by  an  inclined  path  into  the  road  near  the 
bridge  on  the  north  side  thereof:  TheQuEEM 

That  the;  had  divided  the  footpaths  from  the  carriage  v. 

road  with  steps  in  the  footpaths  at  proper  and  convenient  ^^^^  Leeds 
distances  to  communicate  between  the  carriage  road  and  Railway 
footpaths  respectively : 

That  they  had  reformed  the  road  in  a  proper  and  substan- 
tial manner,  accocding  to  the  directions  of  the  act : 

That  the  carriage  road  and  footpaths  respectively  as  now 
made  and  completed,  and  as  they  now  exist,  are  more  com* 
modious  and  convenient  to  the  public  &c.  than  the  same 
would  be  if  the  same  were  excavated  and  lowered  to  the  full 
breadth  of  42  feet,  as  required  by  the  writ : 

That  they  had  fully  complied  with  the  statutes  as  to  the 
making  of  the  alterations  and  excavations  in  the  said  road, 
and  in  reforming  the  same,  doing  as  little  damage  as  might 
be  in  the  execution  of  their  powers. 

The  material  pleas  to  this  return  were — 

2.  Traversing  that  the  Company  had  lowered  or  exca- 
vated the  carriage  road  northwardly  from  the  bridge  for  so 
far  in  length  as  the  excavations  extend  in  that  direction  to 
the  full  former  breadth  8cc. 

S.  The  same  traverse  as  to  the  excavation  southwardly. 
1!2«  A  traverse  as  to  the  Company  having  reformed  the 
road  as  stated  in  the  return, 

13.  A  traverse  as  to  the  road,  as  completed  by  the  Com- 
pany, being  more  commodious  than  if  it  were  excavated  to 
its  full  former  breadth  of  42  feet. 

14.  A  traverse  as  to  the  Company  having  complied  with 
the  said  acts  of  parliament  in  making  the  said  alterations 
and  excavations. 

The  other  pleas  and  issues  are  immaterial. 

Issues  were  joined  on  the  abovementioned  traverses,  and 
tried  at  the  Liverpool  summer  assizes,  1840.  The  2d  and 
dd  issues  were  found  for  the  crown.  The  13th  for  the 
defendants,  and  also  the  12th  and  14th,  except  as  to  certain 
drains  under  the  road. 

VOL*  I. — G.  D.  B  B 
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1841.  Tn  the  Michaelmas  term  foUowingi  cross  rules  were  ob- 

J!^^X^^      taincd. 
The  Queen 

V. 

^nd^LMM*       Cresswell  obtained  a  rule  nisi  to  enter  the  judgment  for 
Railway      the  defendants,  notwithstanding  the  verdict  given  on  the  se- 
cond and  third  issues  for  the  prosecutors,  and 

Alexander  obtained  a  rule  nisi  to  enter  the  judgment  for 
the  crown^  notwithstanding  the  verdict  found  for  the  de- 
fendants on  the  twelfth  and  thirteenth  issues. 

Cresswell,  Sir  W.  W.  FolUtt,  JR.  C.  HildyardmA  TomUn- 
son  now  supported  the  former  and  shewed  cause  against  the 
tatter  rule  (a).  They  relied  on  the  general  powers  given 
by  the  94th  section  of  the  original  act  (6  Will.  4,  cap.  czi.), 
and  on  the  44th  section  of  the  amended  act  (6  Will.  4,  cap. 
xxiv.),  by  which,  in  case  of  the  Company  appropriating 
a  turnpike  road,  they  were  to  construct  another  road  of 
SO  feet,  which  was  a  less  width  than  that  of  the  road  in 
question,  and  contended  that,  after  the  issues  as  to  the 
reform  of  the  road  and  its  increased  commodiousness  bad 
been  found  in  favour  of  the  defendants,  the  Court  would 
not  issue  a  peremptory  mandamus,  a  mandamus  being  a  writ 
which  it  was  entirely  in  the  discretion  of  the  Court  to  issue 
or  not,  according  to  Com,  Dig.  Mandamus  (A);  Rex  v. 
The  Commissioners  of  Excise  (b),  Rex  v.  The  Mayor  ofAx' 
bridge  (c).  Rex  v.  The  Mayor  of  London  (d),  Rex  v.  Tidder^ 
ley  (e),  Rex  v.  Griffiths  {/) ;  especially  as  there  was  another 
remedy  by  indictment^  and  that  Itex  v.  The  Severn  atid 
Wye{g),  where  the  objection  that  there  was  such  other 
remedy  had  been  disregarded  (A),  had  been  decided  on  its 
peculiar  circumstances. 

(a)  Before  Lord  Denman  C.  J.,  (/)  5  B.  &  Aid.  731 ;  5.C.  aom. 

Fatttton,  Wiliiam  and  Coleridge      Bex  v.  The  Mayor  of  Bristol,  1 D. 

Js.  &  R.  389. 

(h)  S  T.  Rep.  381.  (g)  2  B.  ft  Aid.  646. 

(c)  Cowp.  523.  (A)  See  also  Reg.  v.  2V  Bristol 

(d)  3  T.  Rep.  177.  Dock  Company,  antSt  286. 
(0  Sid.  14. 
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Sir  J.  Campbell  A.  6.,  Kelly  and  Siarkie,  contri.    The        1841* 
opinion  of  the  jury  as  to  the  commodiousness  of  the  road  in 
qnestioD  cannot  supersede  the  authority  of  an   act  of  par*  «. 

liament.  The  argumentum  a  convenienti,  in  opposition  to  ^^^lSm* 
the  plain  rules  of  law,  was  overruled  in  Rex  ▼•  Ward  (a)*  In  Railway 
the  case  of  The  London  and  Birmingham  Railway  (6)  the 
Company  appears  to  have  had  a  discretion  allowed  them 
with  reference  to  the  convenience  of  the  public,  but  this 
Company  has  not.  The  97th  section  of  the  original  act  is 
expressed  in  the  same  terms  as  the  41st  section  of  The  BtT'* 
mingham  and  Gloucester  Railway  Act  (e),  and  requires  this 
Company,  where  a  road  has  been  "  sunk,  taken,  or  injured, 
to  ^'restore**  it  within  six  months.  This  has  not  been 
"  restored/*  nor  has  it  been  '<  lowered"  in  the  manner  re* 
quired  by  the  S8th  section  of  the  amended  act.  The  car- 
riage road  has  been  lowered,  but  the  footpath  has  not;  a 
footpath  is  part  of  a  road  within  the  meaning  of  the  General 
Turnpike  Act,  3  Geo. 4,  c.  126,  s.  Ill :  Loveridgev.  Hod- 
soll{d). 

The  argument  as  to  the  propriety  of  proceeding  by  man<- 
damns  was  disposed  of  when  the  rule  was  made  absolute 
for  die  writ  issuing.  This  otigection  is  too  late  now,  and  is, 
in  itself,  entitled  to  no  weight:  Reg.  v.  The  Bristol  Dock 
Company  {e). 

Cur*  adv.  vuU. 

Lord  DenmaiY  C.  J.,  at  the  sittings  after  this  term,  deli- 
vered the  judgment  of  the  Court. — This  question  comes 
before  us  upon  a  return  to  a  mandamus,  directing  the  Man- 
chester and  Leeds  Railway  Company  to  excavate  a  certain 
part  of  the  OUham  and  Rochdale  turnpike  road,  taken  by 
them  to  coQkplete  their  said  railway,  to  the  old  breadth  of 
the  old  road. 

From  the  mandamus  and  return  it  appears  that  the  said 

(a)  6  N.  &  M.  88.  (<0  9  B.  &  Ad.  603. 

(6)  1  Railway  cases,  317.  (e)  Ante,  S86. 

(c)  See  the  pBeceding  case. 

BBS 
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1841.        Oldham  and  Rochdale  turnpike  road  was,  at  the  place  where 

)^^^^       the  said  railway  crosses  the  same,  of  the  breadth  of  42  feet. 
The  Queen       .^^^  ^ .        '      .   ^  r        /  j/.. 

v.  VIZ.  3o  feet  carriage  and  o  feet  footway ;  and,  further,  that 

^nd  L^*  by  the  7  Will.  4,  c.  xxiv.,  a.  38,  the  said  Company  were  to 
Railway  construct  the  bridge,  by  which  the  road  was  to  be  crossed,  of 
the  width  of  SO  feet  at  the  least,  and  also,  as  the  road  was 
to  be  lowered,  that  the  same  should  be  done  so  that  the 
ascent  from  the  bridge  should  not  exceed  the  specified 
amount.  The  bridge  had  been  constructed  of  a  width  ex- 
ceeding the  directions  of  the  act,  and  the  road  has  been 
excavated  on  each  side  of  it,  but  not  to  the  whole  extent  of 
its  ancient  width. 

Upon  the  said  return  various  facts  were  traversed,  and 
issues  thereon  raised  have  been  found  by  the  jury. 

Those  upon  which  reliance  is  chiefly  placed,  on  behalf  of 
the  prosecutors,  are  the  second  and  third,  wherein  it  is  found 
that  the  said  Company  have  not  lowered  or  excavated  the 
said  carriage  road  to  the  full/ormer  breadth  of  the  said  car- 
riage road.  And  upon  the  parts  of  the  defendants,  the  12th 
and  13th  issues  are  relied  on,  upon  which  the  jury  have 
found  that  the  Company  have  reformed  the  said  road  in  a 
proper  manner,  except  as  to  the  drains ;  and  that  the  road  as 
it  now  is  IS  more  commodious  and  cofivenient  than  if  lowered 
or  excavated  to  the  full  former  breadth  of  42  feet 

The  question  resolves  itself  into  this,  whether  the  exca- 
vation or  lowering  of  the  road  should  be  extended  to  the 
whole  original  breadth  of  42  feet,  or  whether  what  has  been 
done,  which  by  the  return  appears  to  fall  short  of  that,  in 
the  proportion  therein  specified,  is  sufficient  to  satisfy  the 
provisions  of  the  act. 

On  the  one  side  it  has  been  contended,  that  (as  is  true) 
there  is  no  express  provision  upon  the  subject,  that  some 
discretion  is  necessarily  left  to  the  Company,  and  that  the 
finding  of  the  jury  upon  the  13th  issue,  to  which  we  have 
adverted,  shews  that  such  discretion  has  been  fairly  and 
beneficially  exercised. 

On  the  other  it  has  been  argued,  that,  as  no  width  is  spe- 
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cified,  except  so  far  as  the  bridge  itself  is  concerned^  it 
follows  that,  as  to  the  rest,  the  road,  after  the  excavation  or 
lowering,  rendered  necessary  for  the  purposes  of  the  Com- 
pany, should  remain  of  its  original  width,  and  that  the 
abridgment  of  the  width  (where  intended)  being  expressed, 
is  in  favoar  of  the  latter  construction.  It  follows,  therefore, 
that  we  are  called  upon  to  put  an  interpretation  upon  the 
clause  of  the  act  itself. 

That  clause  (7  Will.  4,  c.  xxiv.,  s.  38)  authorises  the  Com- 
pany to  make  the  new  line  of  their  railway  across  the  road 
in  question,  and  prescribes  the  terms  and  conditions  upon 
which  they  are  permitted  to  do  so.  It  is  declared  *^  to  be 
expedient  that  provision  should  be  made  for  preserving  a 
proper  level  in  the  line  of  the  said  turnpike  road"  And 
farther,  **  that  in  case  it  shall  be  necessary  to  lower  the  sur- 
face of  the  said  road,  for  the  purposes  aforesaid,  it  shall  not 
be  lawful  for  the  Company  to  lower  or  alter  the  bed  of  the 
said  road,**  except  upon  the  terms  specified.  Those  terms 
are, ''  that  the  same  shall  be  lowered  on  both  sides  of  the  said 
bridge  (the  bridge  prescribed),  with  a  certain  ascent  each 
way.  It  is  observable,  therefore,  that  wherever  in  this 
clause  the  road  is  mentioned,  and  more  particularly  in  the 
clause  last  cited,  the  whole  road,  and  not  any  part  of  it,  is 
spoken  of,  and  the  road  is  to  be  lowered  on  both  sides  of  the 
bridge  to  its  full  width,  for  none  other  than  that  is  alluded 
to.  We  must  also  observe  that  throughout  the  clause  no 
mention  is  made  of  lowering  the  road  in  such  manner  as  to 
render  the  same  ''  more  commodious  and  convenient  to  the 
public,"  so  as  to  supersede  the  necessity  of  a  literal  compli- 
ance with  the  terms  prescribed  by  the  act  itself.  We  cannot 
therefore  consider  the  finding  of  the  jury  upon  the  ISth 
issue,  so  much  relied  upon  on  behalf  of  the  defendants,  as 
sufficient  to  dispense  with  a  compliance  with  the  language 
and  meaning  of  the  act. 

D.  Peremptory  mandamus  awarded  (a). 
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V. 
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and  Leeds 
Railway 
Company. 


(a)  See  the  preceding  case. 
VOL.  I. — G.  D.  C  C 


CA8E8  IN  THE  QUEEN  S  BENCH, 


WjdMida^  Chaney  v.  Payne. 

Whether  or  XRESPASS  for  a  false  imprisonmeDt.  Plea,  not  guilty. 
of  the^peace     -^^  ^^^  ^^^  before  Tindtd,  C.  J.  at  the  summer  assizes, 

majr  draw  up    JBSQ,  for  the  county  of  Essex,  it  was  in  evidence,  that  the 

a  corrected  ,        . 

recoid  of  a      plaintiff  had  been  imprisoned  under  a  warrant  of  commit- 

^aionlstn^  ment,  professing  to  be  founded  on  a  conviction  under  the 

he  has  return-  statute  6  Geo.  4,  c.  125,  s.  70,  for  continuing  in  the  con- 

of  itlo  the^     ^"^^  ^^^  charge  of  a  ship  after  a  licensed  pilot  bad  offered 

quarter  sesr     to  take  charge  of  it.    The  conviction  took  place  oa  the 

sioos.  be  can-         .     ^ 

not  do  8o  in     l^^b  September,  1837,  and  in  the  following  month  of 

V^^  t^^^  January  the  plaintiff  was  brought  up  by  habeas  corpus 
viction  has  before  Patieson,  J.  in  the  Bail  Court,  and  was  discharged^ 
i^ywrtwrari  "P**"  ^^^  ground  that  the  conviction(a)  was  bad  on  the  face 
and  quashed,  of,  it  for  want  of  Stating  that  the  offer  by  the  licensed  pilot 
Bonerhu Seen  ^^^  made  to  or  in  the  presence  or  hearing  of  the  plaintiff, 

brought  up  by  or  in  any  way  brought  to  his  knowledge*  Evidence  was 
a  wnt  of  ha-        .  ,  i        ;  •  •    •       .     •  .  .         . 

beas  corpus      given  to  shew  that  this  conviction  bad  been  returned  to  the 

S^onThe**^"  quarter  sessions  in  October,  1837,  but  was  taken  away 

ground  of  the   again,  and  ultimately  delivered  to  the  clerk  of  the  peace, 

of^tbe^convfo-  ^^S^^^er  with  a  second  conviction,  in  which  the  omission 

tion  as  appear-  had  been  supplied.     Upon   these   facts  the  Lord  Chief 

cital  in  the       Justice  held,  that  the  first  conviction  was  not  good,  and 

warrant  of       afforded  no  justification  to  the  defendant,   and   that   the 
commitment,  •:    .  ........  r«. 

the  conviction  second  conviction  was  not  admissible  m  evidence.     The 

itself  not  hav-      ,....,.  -  „^ 

ing  been  W  ^  recited  in  the  warrant  of  commitment.    See  the  case  reported 

brought  up  by  6  Dowi.  P.  C.  281. 

the  crown, 

and  the  certiorari  having  been  taken  away  from  the  prisoner  by  statute,  such  proceeding 

is  equivalent  to  a  quashing  of  the  first  conviction,  and  a  justice  of  the  peace  cannot 

afterwards  draw  up  another  formal  oue. 

A  conviction  under  the  70th  section  of  the  Pilot  Act,  6  Geo.  4,  c  125,  for  <'eoii<t- 
nmng"*  in  chaige  of  a  ship  afler  a  duly  licensed  pilot  had  offered  to  take  charge  of  it, 
is  bad,  if  it  do  not  shew  tnat  the  offer  was  made  to  or  in  the  presence  of  the  party  in 
chaige  of  the  vessel,  or  that  it  otherwise  came  to  his  knowledge.  It  ought  also  to  ap- 
pear in  the  conviction  that  the  defendant  was  the  person  in  charge  of  the  vessel  when 
the  offer  was  made ;  and  temble^  that  this  does  not  sufficiently  appear  from  an  allegation 
that  he  "continued''  in  charge  of  it  after  the  offer. 

Though  the  consent  of  the  Warden  of  the  Cinque  Ports  or  of  the  Trinity  House  Cor- 
poration respectively  is  required  before  proceeding  to  recover  penalties  under  the  Pilot 
Act,  it  is  not  necessary  that  such  consent  should  appear  in  the  conviction,  which  is 
sufficient  in  that  respect  if  it  follow  the  form  given  by  that  statute; 
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plaintiff  had  a  verdict  for  64L,  the  learned  judge  giving 
the  defendant  leave  to  move  to  enter  a  verdict  for  him»  if 
the  Court  should  be  of  opinion  that  the  second  conviction 
ought  to  have  been  received  in  evidence ;  and  that,  if  re- 
ceived, it  would  have  been  a  bar  to  the  action(a).     A  rule 
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(«)  The  first  conviction  was  as 
follows :~"  Borough  of  Maldon 
in  Essex,  to  wit.  Be  it  remem- 
bered, that  on  the  13th  Septem- 
ber, 18S7,  at  the  borough  of 
MaldoD  in  the  oounty  of  Essex, 
John  Chatuy,  of  Hey  bridge  in  the 
county  of  Essex,  porter,  is  con- 
victed before  me,  John  Payne,  of 
Maldon  aforesaid,  esqaire,  one  of 
her  Majesty's  justices  of  the  peace 
for  the  borough  of  Maldon,  for 
having,  on  the  3d  September,  1837, 
at  a  certain  place  called  Stans- 
gate,  in  the  river  Biackwater,  and 
within  the  liberties  and  jurisdic- 
tion of  the  said  borough  of  Mal- 
don, continued  in  the  charge  and 
conduct  of  a  certain  ship  or  vessel 
called  the  Shipwright,  of  Maldon, 
without  being  a  duly  licensed  pilot, 
after  Abraham  Handley,  a  pilot 
duly  licensed  and  qualified  to  act 
in  the  premises,  bad  offered  to 
take  charge  of  such  ship  or  vessel, 
contrary  to  an  act  passed  in  the 
sixth  year  of  King  George  the 
Fourth,  intituled,  &c. ;  and  I  do 
adjudge  that  the  said  John  Chancy 
hath  therefore  forfeited  the  sum 
of  20^,  to  be  applied  as  the  law 
directs;  that  is  to  say,  6/.  13«.4J., 
one-third  thereof,  to  William 
Knight,  of  Maldon  aforesaid,  pi- 
lot, who  made  and  prosecuted  the 
information  in  this  behalf,  and  tlie 
remainder  of  the  said  sum  of 
30/.  being  13/.  6s.  Sd.  to  be  car- 
ried to  and  applied  to  the  pur- 
poses of  the  fund  Ijelonging  to  the 

VOL.  I. — G.  D.  D 


Corporation  of  the  Trinity  House, 
called  the  Pilots'  Fund.  Given 
under  my  hand  and  seal  the  day 
and  year  first  above  written.  John 
Fayne^ 

The  conviction  afterwards  drawn 
up  was  as  follows : — '<  Borough  of 
Muldon,  in  the  county  o^  Essex, 
to  wit.  Be  it  remembered,  that 
on  the  13th  of  September,  1837, 
at  the  borough  of  Maldon,  in  the 
county  of  Essex,  John  Chaney,  of 
Heybridge,  in  the  county  of  Essex, 
porter,  is  convicted  before  John 
Payne,  one  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the 
said  borough  of  Maldon,  the  writ- 
ten consent  of  the  Corporation 
of  the  Trinity  House  of  Dept- 
ford  Strond  having  been  first  ob- 
tained for  that  purpose  by  the 
party  prosecuting,  of  having,  on 
the  3d  September,  1837,  at  a 
certain  place  called  Stansgate,  in 
the  river  Biackwater,  in  the  said 
borough  of  Maldon,  and  within 
the  liberties  and  jurisdiction  of 
the  same  borough,  unlawfully  con- 
tinued in  the  charge  and  conduct 
of  a  certain  ship  or  vessel  called 
the  Shipwright,  of  Maldon,  the 
said  John  Chaney  not  then  being 
a  duly  licensed  pilot  in  that  behalf, 
after  Abraham  HandUy,  a  pilot, 
then  and  there  being  duly  licensed 
and  qnalifled  to  act  within  the 
limits  within  Y%hich  and  at  the 
place  at  which  the  said  ship  and 
vessel  then  was,  had  then  and 
there,  and  whilst  the  said  John 
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nisi  was  obtained  accordingly  to  enter  a  verdict  for  the 
defendant  or  for  a  new  trial,  on  the  ground  that  the  first 
conviction  was  sufficient,  against  which 

Chambers  shewed  cause  (a).  The  second  conviction  was 
not  admissible  in  evidence,  nor,  if  receivable,  would  it  be  a 
justification.  The  facts  shewed  that  the  first  conviction 
was  returned  and  filed  at  the  October  sessions.  It  is 
true  that  a  magistrate  roaj,  until  he  has  returned  or  re- 
corded a  conviction,  make  up  a  correct  record  of  it;  but 
after  a  record  has  been  formally  drawn  up,  and  transmitted 
from  the  justice  to  the  proper  custody,  his  power,  as  re- 
gards the  conviction,  is  at  an  end ;  no  court  can  amend  or 
alter  it,  nor  can  an  alteration  be  in  effect  made  by  return- 
ing another  conviction  to  the  quarter  sessions  as  the  record 
of  the  same  conviction  before  returned.  It  is  clear  that  it 
is  the  duty  of  the  justices  to  return  all  convictions  to  the 
quarter  sessions.  A  very  old  statute,  3  Hen,  7,  c.  1,  re- 
quires recognisances  to  be  returned  to  the  next  sessions, 
and  a  like  duty  as  to  the  convictions  is  imposed  by  the  sta- 
tute 7  Geo.  4,  c.  64,  ss.£  and  3.  [Coleridge^  J.  That  statute 
does  not  appear  to  refer  to  convictions.]  At  all  events  the 
duty  exists,  and  did  exist  before  that  statute ;  Rex  v. 
Eaton  (^b).  No  authority,  which  can  be  cited  in  favour  of 
the  right  of  the  justice  to  draw  up  another  and  corrected 
conviction,  extends  the  right  beyond  the  period  succeeding 
the  drawing  up  a  formal  conviction;  Rex  v.  Eaton{b)\ 
Rex  V.  Barker {c)\  Paley  oa  Convictions (d). 

But,  if  received,  the  second  conviction  was  bad  on  the 

Chanel/ wsLS  so  in  charge  of  the  said  George  the  Fourth,  intituled,  &c. 

ship  and  vessel  as  aforesaid,  come  [Adjudication  and  conclusion  as 

on  board  the  said  ship  and  vessel,  in  the  former  conviction.] 

andoffered  to  the  said  yoAnC/mney  (a)  H.T.  Wednesday,   Feb.  3, 

and  to  the  roaster  of  the  said  ship  before  Lord   Denman,  C.J.   and 

and  vessel,  in  the  presence  and  Patteson  and  Coleridge^  Js. 

hearing  of  the  said  John  Chaney,  to  (6)  2  T.  R.  285. 

take  charge  of  such  ship  or  vessel,  (c)  1  East,  186. 

contrary  to  an  act  passed  in  the  {d)  3d  ed.  62. 
sixth  year  of  the  reign  of  King 
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face  of  it,  and  would  therefore  be  no  bar.  The  conviction  is 
founded  on  the  stat  .6  Geo.  4,  c.  125,  s.  70(a).  The  offence 
consists  in  refusing  to  give  up  the  charge  of  a  vessel  to  a 
licensed  pilot  within  the  limits  of  his  licence.  Two  dif- 
ferent bodies  are  referred  to,  as  having  authority  to  grant 
licences  over  different  limits  —  the  Corporation  of  the 
Trinity  House,  and  the  Lord  Warden  or  Lieutenant  of  the 
Cinque  Ports,  ss.  2  and  14.  Then  the  76th  section  prescribes 
the  modes  of  recovering  penalties  when  the  amount  may 
exceed  20/.  It  requires  the  written  authority  of  the  Trinity 
House  Corporation,  or  of  the  Lord  Warden  or  Lieutenant 
of  the  Cinque  Ports  respectively  to  the  proceeding.  This 
conviction,  setting  out  the  assent  of  the  Trinity  Corpora- 
tion only  to  the  proceedings  for  the  penalties,  ought  to 
shew  the  refusal  of  the  offer  of  a  pilot  licensed  by  them,  to 
be  within  the  limits  of  their  licences. 

The  first  conviction  is  clearly  bad.  The  conviction  must 
allege  a  refusal  to  give  up  the  ship  to  the  pilot  by  the  party 
in  charge  of  the  vessel  after  he  has  knowledge  of  the  offer 
of  the  pilot  to  take  the  direction  of  her ;  Peake  v.  Car^ 
rington{b),  Reg.  v.  Chaney{c). 
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M.  Smith  and  BovUl,  contr^.  The  error  in  the  first 
conviction  is  clearly  a  mistake,  which  was  corrected  by  the 
second ;  and  the  authorities  shew  that  such  correction  may 


(a)  And  be  it  farther  enacted, 
that  it  shall  be  lawful  for  any  li- 
censed pilot  within  the  limits  of 
his  license,  and  the  extent  of  his 
qualification  therein  expressed,  to 
supersede  in  the  charge  of  any 
ship  or  vessel  any  person  not  li- 
censed to  act  as  a  pilot,  or  not 
licensed  so  to  act  within  such  li- 
mits, or  acting  beyond  the  extent 
of  his  qualification;  and  every  per- 
son assuming  or  continuing  in  the 
charge  or  conduct  of  any  ship  or 
vessel  without  being  a  duly  licens- 
ed pilot,  or    without   being    duly 


licensed  to  act  as  a  pilot  within 
the  limits  in  which  such  ship  or 
vessel  shall  actually  be,  or  beyond 
the  extent  of  his  qualification  as 
expressed  in  his  license,  after  any 
pilot  duly  licensed  and  qualified  to 
act  in  the  premises  shall  have  of- 
fered to  take  charge  of  such  ship 
or  vessel,  shall  forfeit  for  every 
such  offence  a  sum  not  exceeding 
fifty  pounds  nor  less  than  twenty 
pounds. 

(6)  S  B.  &  B.  399. 

(c)  6Dowl.P.C.  S81. 
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be  made,  and  by  that  mode  (a).  In  some  of  the  cases  it 
was  done  after  an  action  had  been  brought  for  an  impri- 
sonment under  a  warrant  following  an  informal  conviction ; 
Rex  V.  Barker {b);  Massejf  v.  Johmon{c)\  Gray  v.  Cook- 
son{d).  In  Hex  v.  Alienee)  it  was  held  this  might  be  done 
though  the  party  had  given  a  copy  of  the  informal  convic- 
tion to  the  plaintiff.  Selwood  v.  Mount  (f)  is  a  decision  of 
AldersuTif  B.  directly  in  point  in  this  case,  that,  though  a 
conviction  may  have  been  returned  to  the  sessions,  another 
and  more  formal  one  may  be  drawn  up  and  used  as  a  jus- 
tification, in  an  action  brought  against  the  justices. 

A  record  of  a  conviction  being  produced,  it  cannot  be 
contravened  by  evidence;  Ashcroft  v.  Bourne (g).  The 
justices  having  jurisdiction  to  find  what  they  have  found, 
and  to  make  a  record  of  such  finding,  the  record,  when 
made  up  and  produced,  cannot  be  contradicted.  The  con- 
duct of  the  justices  in  drawing  up  such  record  must  be 
questioned  in  another  manner. 

The  second  conviction  was  clearly  a  bar.  The  statute 
on  which  it  was  founded  gives  the  form  of  a  conviction  (A), 


(a)  It  was  nlso  contended  that 
upon  the  facts  proved,  the  convic- 
tion could  not  be  taken  as  relnrned 
at  the  quarter  sessions. 

(b)  1  East,  186. 

(c)  12  East,  67. 

(d)  16  East,  Id. 

(e)  15  East,  333. 
(/)  9  C.  &  P.  75. 
(g)  3B.  &Ad.  684. 

(A)  And  for  the  more  easy  and 
speedy  conviction  of  oflenders 
against  this  act,  be  it  further  en- 
acted, that  all  and  every  justice 
and  justices  of  the  peace,  magis- 
trate or  magistrates,  before  whom 
any  person  shall  be  convicted  of 
ny  offence  against  this  act,  or 
against  any  bj^e  law,  rule,  regula- 
tion or  order  hereby  directed  to 
remain  in  force,  or  hereafter  to  be 
made  under  the  authority  hereof, 


shall  and  may  cause  the  convic- 
tion to  be  drawn  up  according  to 
the  following  form,  or  in  words  to 
the  like  eflfect;  videlicet, 

''  Be  it  remembered,  that  on  the 
day  of  in  the  year  of 

our  Lord  ,  A.  B.  is  convicted 
before  me  [or  us],  one  [or 
two,  oi  the  cau  may  be]  of  his  ma- 
jesty's justices  of  the  peace  for 
the  [here  tpecify  the  offence, 
artd  the  time  and  place  when  and 
where  committed,  at  the  cate  may 
he],  contrary  to  an  act  passed  in 
the  siith  year  of  the  reign  of 
King  George  the  Fourth,  intituled, 
[here  inter t  the  title  of  thit  act], 
and  I  [or  we]  do  adjudge  that  the 
said  [here  inter t  the  offender* t 
name]  hath  therefore  forfeited  the 
sum  of  [here  intert  the  penalty]. 
Given  under  my  hand  and  seal 
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and  that  has  been  followed.  The  assent  of  the  licensing  s^^^^ 
authority  was  necessary  before  proceeding  for  the  penalty  ;  Chansy 
but  it  was  no  part  of  the  facts  required  to  be  found  by  the 
conviction. 

But  the  first  conviction  was  good  upon  the  face  of  it, 
and  therefore  a  bar.  It  follows  the  words  of  the  act  creat- 
ing the  offence.  A  form  of  conviction  is  also  given  by  the 
statute  which  this  conviction  pursues.  In  this  case  it  ap- 
pears that  the  plaintiff  was  the  person  in  charge  of  the 
vessel,  because  the  offence  is  alleged  to  be  the  continuing 
in  possession,  and  in  this  respect  it  differs  from  the  case  of 
Peake  v.  Carrington  (a).  {Rex  v.  Chandler (b);  Rex  v.  Ful- 
ler (c);  Rex  v.  Marsh  (d)  were  also  cited). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — After  stating  the  facts  of  the  case  as  above  given, 
his  Lordship  proceeded.  We  are  of  opinion  that  the  first 
conviction  is  bad  upon  the  face  of  it.  The  case  of  Peake 
V.  Carrington  {a)  is  in  point,  upon  the  authority  of  which 
principally  the  discharge  took  place  (e).  A  distinction  was 
attempted  to  be  made,  because  in  that  case  the  party  con- 
victed was  not  in  charge  of  the  vessel  when  the  offer  was 
made,  w^hilst  it  was  said  that  the  present  plaintiff  did  ap- 
pear to  be  so.  That  is  not  quite  correct,  for  the  first  con- 
viction does  not  in  terms  allege  that  he  was  so  in  charge, 
and  it  is  left  to  be  inferred  from  the  use  of  the  word  "  con- 
tinued" in  charge,  an  inference  which  is  by  no  means  ne- 
cessarily involved  in  that  word.    But,  if  it  were  so  alleged, 

[or  our  bands  and  seals]  the  day  shall  be  allowed  or  granted.** 

and  year  first  above  written."  (a)  2  Brod.  &  Bing.  899. 

And  no  certiorari  or  other  writ  or  (Jb)  1  Lord  Raym.  581. 

process  for  the  removal  of  any         (c)  1  B.  &  P.  180. 

such  conviction  or  any  proceeding  (d)  2  B.  &  C.  717;  S,  C  4D. 

thereon  into  any  of  his  majesty's  &  R.  260. 

eoarts  of  record  at  Westminster         (e)  See  6  Dowl.  P.  C.  281. 
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we  do  not  think  the  distinction  of  any  weight.  It  is  quite 
consistent  with  all  that  is  alleged  that  the  offer  may  have 
been  made  by  the  licensed  pilot  to  the  master  of  the  ship, 
(the  plaintiff  not  being  the  master  but  an  unlicensed  pilot)^ 
behind  the  back  of  the  plaintiff,  and  may  never  have  come 
to  his  knowledge.  It  may  be  sufficient  in  describing  an 
offence  in  a  conviction  to  follow  the  words  of  the  act 
creating  the  offence,  so  far  as  the  description  of  it  goes, 
but  it  is  always  necessary  to  add  such  facts  as  shew  that 
the  person  convicted  was  a  party  to  that  offence  &o  de- 
scribed, which  is  not  done  here,  inasmuch  as  it  is  plain 
that  the  continuing  in  charge  of  a  ship  in  ignorance  of  a 
licensed  pilot  having  offered  to  take  it  is  not  the  offence, 
but  the  offence  must  depend  on  the  knowledge  of  the  party 
charged,  although  the  word  ''  after"  is  the  only  word  used 
in  the  section  in  question.  The  first  conviction  therefore 
afforded  no  defence  to  this  action. 

Again,  we  are  of  opinion  that  the  second  conviction  was 
good  on  the  face  of  it,  and  would,  if  admissible  in  evidence 
at  all,  be  a  bar  to  the  action. 

This  second  conviction  follows  the  form  given  in  the 
act  of  parliament,  and  the  only  objection  suggested  to  it 
is,  that,  although  it  states  the  consent  of  the  corporation  of 
the  Trinity  House  to  have  been  given  to  the  prosecutor, 
yet  it  does  not  state  that  the  offence  was  committed  within 
the  jurisdiction  of  the  Trinity  House,  therefore  that  the 
consent  of  the  Lord  Warden  of  the  Cinque  Ports  may  have 
been  that  which  the  act  requires.  The  answer  is^  that, 
though  the  act  requires  such  consent,  yet  the  form  of  con- 
viction does  not  contain  any  allusion  to  it.  It  was  necessary 
to  prove  it,  but  wholly  unnecessary  to  state  it  in  the  convic- 
tion. Assuming  therefore  that  the  statement  is  defective  for 
the  reason  suggested,  it  is  of  no  consequence,  for  utile  per 
inutile  non  vitiatun 

The  only  remaining  question,  and  indeed  the  only  one 
on  which  any  difficulty  arises,  is  whether  the  second  con- 
viction was  admissible  in  evidence,  and  this  depends  upon 


TRINITY  TERM,  IV  VICT.  355 

the  right  of  the  magistrate  to  substitute  a  good  conviction        1841. 
for  a  bad  one  under  the  circumstances  which  here  occurred.      ^T^^^*"^ 
The  cases  of  Rex  v.  Barker  (a),  Rex  v.  Allen  {b),  Basien  v.  t,. 

Carew  (c),  and  Rex  v.  Justices  of  Huntingdon  (d),  establish  Payne. 
clearly  that  magistrates  are  not  bound  by  the  conviction 
first  drawn  up,  whether  it  be  merely  a  note  of  the  convic- 
tion, or  drawn  up  in  a  formal  manner^  as  the  conviction 
itself,  but  that  they  are  at  liberty,  when  called  upon  by 
appeal  to  return  the  conviction  to  the  quarter  sessions  or 
by  certiorari  into  this  Court,  to  draw  up  and  return  a  more 
formal  conviction,  correcting  any  errors  which  may  have  ex- 
isted in  that  first  drawn  up,  provided  the  latter  convic- 
tion be  according  to  the  truth  and  the  facts  of  the  case 
as  proved  before  the  magistrates.  By  allowing  this  to  be 
done  the  public  are  protected  against  the  evil  of  a  failure 
of  justice  for  defect  of  form,  when  the  facts  are  well  proved, 
and  the  magistrates  are  protected  from  being  harassed  by 
vexatious  actions  where  they  have  done  what  justice  and 
the  merits  of  the  case  required,  but  have  inadvertently 
made  some  slip  in  the  form  of  the  document  drawn  up. 
This  general  rule  of  law  and  practice  was  not  and  could 
not  be  disputed,  but  it  was  contended  for  the  plaintiff  that 
this  rule  must  be  understood  with  some  limit,  and  that  after 
the  magistrate  had  returned  the  conviction  to  this  Court  or 
to  the  Court  of  Quarter  Sessions,  it  was  too  late  for  him 
to  draw  up  another  and  a  different  one,  in  order  to  protect 
himself  in  an  action. 

One  case  was  cited  by  the  defendant  to  shew  that  it  was 
not  too  late,  viz.  the  case  of  Sellwood  v.  Mount  (e).  That 
was  an  action  of  trespass  against  a  magistrate,  who  in  his 
defence  put  in  a  conviction  drawn  up  after  another,  which 
had  been  returned  to  the  sessions,  and  which  was  open  to 
objections.  Mr.  Baron  Alderson  thought  that  it  might  be 
done,  and  received  the  second  conviction  in  evidence,  but 
held  that  it  did  not  amount  to  a  justification,  and  the 

(a)  1  East,  186.  &  R.  558. 

(6)  15  East,  333.  (d)  5  D.  &  R.  588. 

(c)  3  B.  &  C.  649 ;  5.C.  5  D.  (e)  9  Car.  &  P.  75,  and  ;wi*,  358. 
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plaintiff  had  a  verdict.  A  rule  nisi  was  obtained  in  this 
Court  for  setting  aside  that  verdict  and  has  been  argued, 
and  upon  the  argument  one  of  the  points  raised  was 
whether  that  second  conviction  was  admissible  in  evidence, 
so  that  the  case  can  hardly  be  considered  as  a  strong 
authority.  It  is  the  opinion  of  that  learned  judge,  apparently 
but  not  necessarily  opposed  to  that  of  Lord  Chief  Justice 
Tindal  in  the  present  case,  both  opinions  being  given  with- 
out full  argument  at  nisi  prius. 

We  should  observe  that  the  second  conviction  in  this 
case  was  drawn  up  after  the  decision  of  Reg  v.  Chanty  in 
this  Court  in  Hilary  Term  1838,  but  the  first  conviction 
was  not  before  the  Court  on  that  occasion.  The  writ  of  cer- 
tiorari is  taken  away  from  the  defendant,  and  the  crown  did 
not  bring  it  up  by  certiorari,  so  that  it  was  never  returned 
to  this  Court,  and  the  decision  proceeded  upon  a  defect  in 
the  warrant  of  commitment,  which  recited  the  conviction. 

Upon  the  evidence  we  think  that  the  first  conviction 
must  be  taken  to  have  been  returned  to  the  clerk  of  the 
peace,  and  filed  among  the  records  of  the  sessions  in  the 
month  of  October,  1837*  The  question  therefore  is  whe^ 
ther,  after  it  has  been  so  returned,  and  after  the  discharge  of 
the  plaintiff  by  this  Court,  it  is  too  late  to  cure  any  defect 
in  it  by  substituting  a  more  formal  one.  The  counsel  for 
the  defendant  argued  that  a  conviction  is  a  record  when 
first  signed  by  the  magistrates,  that  its  character  is  not 
altered  by  being  returned  to  the  sessions,  where  it  is 
deposited  merely  for  safe  custody,  and  that,  if  it  may  be 
altered  before  such  return,  there  is  no  reason  why  it  should 
not  afterwards.  Convictions  have  undoubtedly  always  been 
treated  as  records,  and  for  that  reason  they  were,  prior  to 
4  Oeo.  2,  c.  26,  required,  when  filed,  to  be  in  Latin,  there- 
fore the  returning  them  either  to  this  Court  or  to  the  ses- 
sions does  not  alter  their  character,  and  possibly  it  may  be 
competent  to  the  magistrates,  even  after  such  return  of  an 
informal  conviction,  to  return  another  formal  one,  before 
any  motion  is  made  to  quash  the  conviction,  or  appeal 
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heard.  But  it  can  hardly  be  contended  that  after  a  convic- 
tion has  been  removed  by  certiorari  and  quashed  by  this 
Court,  or  by  the  sessions  on  appeal,  any  other  conviction 
can  be  effectually  drawn  up.  If  it  could,  the  party,  who 
has  been  discharged  from  punishment  by  competent  autho- 
rity, might  again  be  put  in  jeopardy  and  punished  for  the 
same  offence.  Again,  if  such  a  course  could  be  pursued, 
the  statute  43  Geo,  3,  c.  141,  would  have  been  wholly  un- 
necessary, and  would  have  put  the  magistrate  in  no  better 
position  than  before.  If,  by  drawing  up  another  formal 
conviction  after  an  informal  one  had  been  quashed,  he  could 
have  protected  himself  altogether  from  any  action,  surely 
the  legislature  would  never  have  passed  an  act  to  forbid  the 
plaintiff,  after  a  conviction  has  been  quashed,  from  recover- 
ing more  than  the  penalty  levied,  and  twopence,  without 
costs  unless  he  can  prove  malice  and  want  of  probable 
cause.  We  may  therefore  safely  lay  it  down  as  law  that  it  is 
too  late  for  a  magistrate  to  draw  up  a  second  conviction 
after  the  first  has  been  quashed.  In  the  present  case  how- 
ever the  first  never  was  quashed,  but  we  are  of  opinion  that 
the  decision  in  this  Court,  under  the  circumstances  and  for 
the  purposes  of  this  argument,  has  the  same  effect  as 
quashing  the  conviction.  That  decision  indeed  proceeded 
upon  the  defect  apparent  on  the  commitment,  and  on  the  re- 
cital therein  of  a  bad  conviction,  but,  as  the  recital  was  true 
and  the  commitment  was  bad,  we  think  that  the  discharge  of 
the  plaintiff  according  to  that  decision  put  an  end  to  the 
proceedings,  and  rendered  it  equally  incompetent  to  the 
defendant  to  draw  up  any  other  conviction  upon  the  ori- 
ginal information,  or  take  any  other  steps  in  the  matter,  as 
if  the  conviction  had  been  actually  quashed. 

For  these  reasons,  we  are  of  opinion  that  the  Lord  Chief 
Justice  was  right  in  refusing  to  admit  the  second  convic- 
tion to  be  read,  and  that  the  rule  for  a  new  trial  must  be 
discharged. 

G. 
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v-^s/-^*/  Sellwood  v.  Mount,  Bunney  and  another. 

Monday^       rr^ 
May2^th,      1  RESPASS  quare  clausum  fregit,  with  a  count  de  bonis 

The  quarter      asportatis.     Plea,  not  guilty  (by  statute).     This  was  an  ac- 

sessions  have      .  .  »       ^       ^ 

no  power  to      ^^on  tried  before  Alderson,  B.,  at  the  summer  assizes,  1839* 

"rStr  fW  thr*  for  Berkshire.     The  plaintiff  complained  of  the  Uking  of 

costs  of  an  ap-  certain  wheat  ricks  and  a  table,  his  goods  and  chattels, 

they  maTrefer  ^^^^^  *  distress  warrant,  granted  by  two  of  the  defendants, 

the  taxation  of  who  were  magistrates  of  the  county.     The  other  defendant 

their  officers,    ^^^  ^^^  constable  who  executed  the  warrant.     It  appeared 

provided  they   that  an  appeal  had  been  tried  at  the  Berkshire  quarter  ses- 

danng  the  ses-     .  . 

sion  adopt  his  sions,  under  the  Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  88, 

decision,  and    agaj^st  an  order  of  two  justices  for  stopping  up  a  public 

in  the  order,     footway.     The  sessions  made  an  order  in  the  following 

This  rule  is        r^^^  . 

equally  appli-    ^O™:— 

cable,  whether      "  Berkshire,  to  wit.    At  the  general  quarter  sessions  of 

have  a  discre-  ^^^  peace,   8cc.  holden  at,  &c.  on  Tuesday  the  :3rd  July, 

tion  to  award  [^  ^1,^  second  year  of  the  reisn,  &c.  and  in  the  year  of  our 
costs  or  not.      ^  V^  . 

The  non-      Lord,  1838.     Before  [title  of  the  court], ' 

?^Iu  awarfed  "  ^P°"  ^^^  ^PP^^'  ^^  William  Jones  Williams,  against  a 
by  an  order  of  certificate  under  the  hands  of  William  Morland  and  Edward 
seMions'on  Tull,  Esqs.,  two  of  her  Majesty's  justices  of  the  peace  for 
the  trial  of  an  the  county  of  Berks,  bearing  date  the  18th  day  of  April, 
tbestoppage     1838,  for  stopping  up  as  unnecessary  a  certain  public  foot- 

of  a  highway,   ^^y  leading  from  and  out  of  Cow  Lane,  throueh  Cranes 

under  the  Stat.  ^,  ,  .         .      ft 

5^6  Will.  4,  Close,  then  crossmg  the  Haydon  Road,  and  from  thence 

%t  an*o&nce  '®*^^"g  round  part  of  the  west  end  and  the  north  west  end 

forming  a  sub-  of  a  certain  piece  of  land  called  the  Ash  Piece,  occupied 

ilction'^under'  ^y  Benjamin  Sellwood,  and  terminating  at  or  near  a  hill 

the  101st  and   called  Church  Hill,  all  in  the  parish  of  East  Ilsley,  in  the 

of  that  statute,  county  of  Berks;  and  upon  reading  the  certificate  lodged 
but  the  non- 
payment of  them  may  be  enforced  by  a  distress  warrant,  issued  by  two  justices  under 
the  103rd  section,  grounded  directU  on  the  order  of  sessions. 

Such  a  distress  warrant  is  bad,  if  it  do  not  shew  on  the  face  ot  it  an  order  of  sessions 
for  the  payment  of  a  specific  sum  as  costs. 

Qfuere,  whether  any  property  passes  to  a  purchaser  by  a  sale  under  a  distress  war- 
rant 80  defective  (a). 

(a)  See  Lock  v.  Seliwood,  note  at  the  end  of  this  case. 
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with  the  clerk  of  the  peace,  and  hearing  what  could  be 
said  by  counsel  and  witnesses  on  both  sides,  and  upon  the 
return  of  a  verdict  of  a  jury  then  empanelled,  that  the  said 
public  footway  is  not  unnecessary:  It  is  ordered,  that  the 
appeal  of  the  said  William  Jones  Williams  be  allowed,  and 
that  the  said  footway  be  not  stopped  up.  And  it  is  also 
ordered  by  this  Court  that  the  respondent,  Benjamin  Sell' 
wood,  pay  unto  the  appellant  the  costs  by  him  incurred  in 
prosecuting  the  said  appeal. 

By  the  Court. 
(Signed)        If.  Budd,  Clerk  of  the  Peace." 

The  costs  were  not  taxed  during  the  session,  nor  until 
the  27th  December,  1838.  The  plaintiff  did  not  attend 
the  taxation,  and,  having  refused  to  pay,  was,  under  sects, 
go,  101,  103,  summoned  before  two  justices  to  answer  to 
a  complaint  of  not  having  paid  them.  The  plaintiff  did 
not  attend  the  hearing,  and  the  defendants.  Mount  and 
Bunny,  convicted  the  plaintiff  upon  such  refusal,  and  di- 
rected a  distress  warrant  to  issue.  A  conviction  of  a  refusal 
to  pay  the  costs  was  drawn  up  and  returned  to  the  sessions, 
which  being  in  several  respects  defective,  another  convic- 
tion was  drawn  up  and  produced  at  the  trial.  In  neither 
conviction  was  any  order  of  sessions  recited  for  the  payment 
of  a  specific  sum  as  costs.  The  reception  of  the  second 
conviction  in  evidence  was  opposed,  but  received  by  the 
learned  judge.  A  warrant  of  distress  was  afterwards 
issued,  under  which  the  seizure  complained  of  took  place. 
It  was  in  the  following  form  : — 

"  Berkshire,  to  wit.  To  the  constable  of  the  parish  of 
East  Ilsley,  in  the  county  of  Berks. 

"  Whereas  Benjamin  Sellwood,  of  East  Ilsley  aforesaid, 
gentleman,  is  this  day  convicted  before  us,  two  of  her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county, 
upon  the  oath  of  William  Jones  Williams,  of  East  Ilsley 
aforesaid,  gentleman,  a  credible  witness,  for  that  the  said 
Benjamin  Sellwood  hath  refused  and  still  doth  refuse  to  pay 
to  the  said  William  Jones  Williams  the  sum  of  112/.  Os. 
4d.,  the  taxed  costs  incurred  by  him  in  prosecuting  an  ap- 
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peal  against  the  stopping  up  of  a  certain  public  footway  in 
the  parish  of  East  Ilsley  aforesaid,  tried  at  the  general 
quarter  sessions  of  the  peace  holden  at  Abingdon  in  and 
for  the  said  county,  on  the  3rd  day  of  July  now  last  past, 
where  the  said  William  Jones  Williams  was  the  appellant^ 
and  the  said  Benjamin  Sellwood  respondent,  contrary  to 
the  statute  made  in  the  fifth  and  sixth  years  of  the  reign  of 
his  late  Majesty  William  the  Fourth,  intituled,  ''An  Act  to 
consolidate  and  amend  the  Laws  relating  to  Highways  in 
that  part  of  Great  Britain  called  England. 

**  These  are  therefore,  in  her  Majesty's  name,  to  command 
you  to  levy  the  said  sum  of  1 12/.  05.  4J.,  together  with  the 
sum  of  1/.  Is.y  the  costs  attending  the  information  laid 
before  us,  the  summons  and  conviction,  making  together 
the  sum  of  113/.  \s.  4d.,  by  distress  of  the  goods  and 
chattels  of  the  said  Benjamin  Sellwood:  and,  if  within  the 
space  of  four  days  next  after  such  distress  by  you  taken, 
the  said  sum  of  113/.  Is,  4d,,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  same  shall  not  be  paid, 
that  then  you  do  sell  the  said  goods  and  chattels  so  by  you 
distrained,  and  out  of  the  money  arising  by  such  sale,  that 
you  do  pay  the  said  sum  of  1 13/.  \s.  4d.  to  the  said  M'illiam 
Jones  Williams^  returning  the  overplus,  upon  demand,  to 
him  the  said  Benjamin  Sellwood,  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being  first  de- 
ducted, and  if  sufficient  distress  cannot  be  found  of  the 
goods  and  chattels  of  the  said  Benjamin  Sellwood,  whereon 
to  levy  the  said  sum  of  1 13/.  \s.  4(/.,  that  then  you  certify 
the  same  to  us  with  this  warrant.     Given  under  our  hands 

this  14th  day  of  February,  1839. 

W.  Mount. 

Edward  B.  Bunny" 

The  learned  judge  was  of  opinion  that   the  order  of 

sessions   was   defective,  in  not   shewing  on   its  face  the 

amoimt  of  costs  to  be  paid  by  the  plaintiff;  and  that  neither 

conviction  furnished  any  defence  to  the  action,  because, 

even  if  the  order  of  sessions  had  so  shewn  the  amount,  the 

nonpayment  was  not  an  offence,  so  as  to  be  the  subject  of 
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a  coDvictiony  but  merely  supplied  a  ground  for  issuing  a 
warrant  of  distress,  founded  directly  upon  the  order  of  ses- 
sions, and  reciting  it.  The  plaintiff  had  a  verdict  against 
the  defendants  Mount  and  JBunnj/f  the  other  defendant 
being  acquitted^  on  the  ground  that,  as  a  constable,  he  was 
protected  by  the  warrant.  In  the  Michaelmas  term  fol- 
lowing, a  rule  was  obtained  to  shew  cause  why  a  new  trial 
should  not  be  had,  on  the  ground  that  the  proceedings  were 
a  sufficient  justification  under  the  Highway  Act,  5  8c  6 
fVill.  4,  c.  50,  ss.  90,  101,  103. 
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Whateley  and  Tyrwhitt  shewed  cause  (a).  The  omission 
of  the  order  of  sessions  to  decide  the  a  mount  of  costs  to 
be  paid  by  the  respondent  is  a  fatal  defect.  The  sessions 
cannot  award  costs  generally,  nor  award  them  to  be  taxed 
by  the  clerk  of  the  peace;  they  cannot  delegate  their  au- 
thority; 2  NolaUf  Poor  Law,  312(i)  and  574(c). 

The  conviction  of  the  plaintiff  was  futile.  A  refusal  to 
pay  costs  awarded  by  a  valid  order  of  sessions  would  not 
be  an  offence  within  the  meaning  of  the  101st((i)  section. 


(a)  On  Saturday,  February  5th. 
The  argument  in  support  of  the 
rule  was  resumed  April  15. 

(6)  Citing  <«  Rex  v.  Skinn^  1  Bott, 
470,  pi. 487 ;  and  see  Reiy,  Sweety 
9  East,  15;  Res  v.  SL  Mary% 
Nottingham^  13  East,  57.*' 

(c)  Citing  "  Rtx  v.  Hargrove, 
Trin.  45  Geo,  d.  The  costs  in  this 
case  were  in  fact  taxed  by  the  de- 
puty clerk  of  the  peace,  but  the 
reason  seems  to  apply  not  less 
to  the  principal  than  to  his  de- 
puty, for  which  see  ante,  312,  (5); 
JR^jr  ?.  Townsend,  ante,  468,  (1); 
and  the  same  point  admitted  like- 
wise in  Rex  v.  Sweety  Mich.  48 
Geo.  3;  9  East,  25." 

(rf)  Sect.  90.  "  That  the  Court 
of  Quarter  Sessions  is  hereby  au- 
thorised and  required  to  award  to 


the  party  giving  or  receiving  no- 
tice of  appeal,  such  costs  and  ex* 
penses  as  shall  be  incurred  in 
prosecuting  or  resisting  such  ap- 
peal, whether  the  same  shall  be 
tried  or  not,  and  such  costs  and 
expenses  shall  be  paid  by  the  sur- 
veyor or  other  party  as  ^foresaid, 
at  whose  instance  the  notice  for 
diverting  and  turning  or  stopping 
up  the  highway,  either  entirely  or 
subject  as  aforesaid,  shall  have 
been  given;  and,  in  case  the  said 
surveyor  or  other  party  as  afore- 
said shall  not  appear  in  support 
thereof,  the  said  Court  of  Quarter 
Sessions  shall  award  the  costs  of 
the  appellant  to  be  paid  by  such 
surveyor  or  other  party  as  afore- 
said, and  such  costs  shall  be  re- 
coverable ID  the  same  manner  as 
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The  appellants  have  mistaken  their  remedy.     They  should 
in  such  a  case  apply  to  two  justices  to  issue  a  warrant  of 


any  penalties  or  forfeitures  are 
recoverable  under  this  act." 

Sect.lOl.  **  That  in  all  cases  in 
which  any  penalty  or  forfeiture  is 
recoverable  before  justices  of  the 
peace  under  this  act,  it  shall  and 
may  be  lawful  for  any  justice  to 
whom  complaint  shall  be  made  of 
any  such  oflfence  to  summon  the 
party  complained  against  before 
any  two  justices,  and  on  such 
summons  the  said  two  justices 
may  hear  and  determine  the 
matter  of  such  complaint,  and  on 
proof  of  the  o0ence  convict  the 
offender,  and  adjudge  him  to  pay 
the  penalty  or  forfeiture  incurred, 
and  proceed  to  recover  the  same, 
although  no  information  in  wriu 
ing  shall  have  been  exhibited  or 
taken  by  or  before  such  justice; 
and  all  such  proceedings  by  sum- 
mons without  information  shall  be 
as  good,  valid,  and  effectual,  to  all 
intents  and  purposes  as  if  an  in- 
formation in  writing  was  exhi- 
bited." 

Sect.  103.  "  That  all  penalties 
and  forfeitures  by  this  act  in- 
flicted or  authorised  to  be  im- 
posed for  any  offence  against  the 
same,  and  all  balances  due  from 
a  surveyor,  and  all  costs  and 
charges  to  be  allowed  and  ordered 
by  the  authority  of  this  act  (the 
manner  of  levying,  recovering  and 
applying  of  which  is  not  hereby 
otherwise  particularly  directed), 
shall,  upon  proof  and  conviction 
of  the  offences  respectively  before 
any  two  or  more  justices,  either 
by  the  confession  of  the  party  of- 
fending, or  by  the  oath  of  any 


credible  witness  or  witnesses 
(which  oath  such  justices  are  in 
every  case  hereby  fully  authorised 
to  administer),  or  upon  order 
made  as  aforesaid,  be  levied,  toge- 
ther with  the  costs  attending  the 
information,  summons,  and  con- 
viction, by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender 
or  person  liable  or  ordered  to  pay 
the  same  respectively,  by  warrant 
under  the  hands  of  two  or  more 
justices  before  whom  the  party 
may  have  been  convicted  (which 
warrant  such  justices  are  hereby 
empowered  and  required  to  grant): 
and  the  overplus  (if  any),  after 
such  penalties,  forfeitures,  and 
fines,  and  the  charges  of  such  dis- 
tress and  sale  are  deducted,  shall 
be  returned,  upon  demand,  unto 
the  owner  or  owners  of  such 
goods  and  chattels;  and,  in  case 
such  fines,  penalties,  and  forfei- 
tures shall  not  be  forthwith  paid 
upon  conviction,  then  it  shall  be 
lawful  for  such  justices  as  afore- 
said to  order  the  offender  or  of- 
fenders so  convicted  to  be  de- 
tained and  kept  in  safe  custody 
until  return  can  be  conveniently 
made  to  such  warrant  of  distress, 
unless  the  offender  or  offenders 
shall  give  sufficient  security,  to 
the  satisfaction  of  such  justices  as 
aforesaid,  for  his  or  their  appear* 
ance  before  such  justices  on  such 
day  or  days  as  shall  be  appointed 
for  the  return  of  such  warrant  of 
distress,  such  day  not  being  later 
than  seven  days  from  the  time  of 
taking  any  such  security,  aud 
which  security  the  said  justices  as 
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distress,  founded  directly  on  the  order  of  sessions,  in  pur- 
suance of  the  101st  section. 

It  was  further  argued  that,  if  a  conviction  were  the 
proper  course,  the  conviction  first  drawn  up  was  bad,  and 
that  it  was  not  competent  to  the  magistrates  to  draw  up 
another.  On  the  latter  point  the  same  authorities  were 
cited  as  on  the  same  point  in  Chaney  v.  Payne,  ante,  348. 
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Ludlow,  Seijt.,  Sir  IV.  W.  Follett  and  Carrington,  contr^ 
The  cases  cited  in  which  it  was  determined  that  the  same 
sessions  which  awarded  costs  must  themselves  determine 


aforesaid  are  hereby  empowered 
CO  take  by  way  of  recognisance 
or  otherwise;  or  in  case  it  shall 
appear  to  the  satisfaction  of  such 
justices,  either  by  the  confession 
of  the  offender  or  otherwise,  that 
he  hath  not  goods  or  chattels 
within  the  jurisdiction  of  such 
justices  sufficient  whereon  to  levy 
all  such  penalties  and  forfeitures, 
costs  and  charges,  such  justices 
may,  at  their  discretion,  without 
issuing  any  warrant  of  distress, 
commit  the  offender  for  such 
period  of  time,  and  in  such  and 
like  manner  as  if  a  warrant  of  dis- 
tress had  been  issued,  and  nulla 
bona  returned  thereon;  but  if  a 
warrant  of  distress  shall  be  issued, 
and  upon  the  return  thereof  it 
shall  appear  that  no  sufficient 
distress  can  be  had  whereupon  to 
levy  the  said  penalty,  forfeiture 
or  fine,  and  costs  and  expenses 
aforesaid,  and  the  same  shall  not 
be  forthwith  paid,  or  in  case  it 
shall  appear  to  the  satisfaction  of 
such  justices,  upon  the  confession 
of  the  offender,  or  otherwise,  that 
he  hath  not  sufficient  goods  and 
chattels  whereupon  such  penalty, 


forfeiture  or  fine,  costs  and  ex- 
penses, could  be  levied  if  a  war« 
rant  of  distress  were  issued,  such 
justices  shall  not  be  required  to 
issue  such  warrant,  but  in  such 
case  such  justices  are  hereby  re- 
quired, by  warrant  under  their 
hands,  to  cause  such  offender  or 
offenders  to  be  committed  to  the 
common  gaol  or  house  of  correc- 
tion of  the  county,  riding  or  place 
where  the  offender  shall  be  or  re- 
side, there  to  he  kept  to  hard  la- 
bour for  any  term  not  exceeding 
three  calendar  months,  unless  such 
penalties,  forfeitures  and  fines, 
and  all  reasonable  charges  attend- 
ing the  same,  shall  be  sooner 
paid  and  satisfied ;  and  the  penal- 
ties and  forfeitures,  when  so 
levied,  shall  be  paid,  the  one  half 
to  the  informer,  and  the  other 
half  to  the  surveyor  of  the  parish 
where  such  offence,  neglect,  or 
default  shall  happen,  to  be  applied 
towards  the  repair  of  the  highways 
thereof,  unless  otherwise  directed 
by  this  act ;  but  in  case  the  sur^ 
veyor  shall  be  the  informer,  then 
the  whole  shall  be  applied  towards 
the  repair  of  such  highway." 
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the  amount,  either  directly,  or  by  adoption  of  the  judgment 
of  their  officer,  were  cases  iu  which  the  court  had  a  discre- 
tion to  award  costs  or  not,  but  here  the  award  of  costs  is 
compulsory,  and  the  order  is  good,  directing  the  costs 
generally  to  be  paid,  and  leaving  the  amount  to  be  deter- 
mined by  the  officer  of  the  court.  With  regard  to  the 
other  point,  the  90th  section  enacts,  that  costs  given  on 
these  appeals  shall  be  recoverable  in  the  same  way  that 
penalties  are  directed  to  be  recovered :  the  iOlst  and 
103rd  sections  shew  that  this  is  by  summons  and  convic- 
tion before  two  justices.  The  second  conviction  is  good 
on  the  face  of  it,  and  it  was  competent  to  the  magistrates 
to  draw  it  up,  though  they  had  previously  made  an  incorrect 
record  of  their  judgment.     (See  Chaney  v.  Payne^  ante, 

348.) 

Cur.  adv.  vult. 


Lord  Denman,  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  of  trespass  against  two  magis- 
trates, under  whose  conviction  and  warrant  the  goods  of  the 
plaintiff  had  been  seized.  The  Court  of  Quarter  Sessions 
for  Berkshire,  at  the  July  sessions,  1838,  upon  an  appeal 
against  an  order  of  justices,  stopping  up  an  highway, 
had  impanelled  a  jury  under  the  89th  section  of  5  &  6 
Will  A,  c.  50,  who  found  that  the  way  was  not  unnecessary. 
The  court  accordingly  allowed  the  appeal,  and  by  their 
order  directed  *^  that  the  respondent,  Benjamin  Sellwood, 
(the  present  plaintiff)  pay  unto  the  appellant  the  costs  by 
him  incurred  in  prosecuting  the  said  appeal,"  using  the 
words  of  the  90th  section  of  the  act.  The  costs  were 
taxed  on  the  £7th  of  December  following  by  a  deputy 
of  the  clerk  of  the  peace,  in  the  absence  of  the  plaintiff. 
Afterwards  the  plaintiff  was  summoned  before  the  two 
defendants  for  not  paying  the  costs,  but  did  not  attend  ;  and 
they  proceeded  to  convict  him,  and  to  levy  the  amount  by 
their  warrant,  conceiving  themselves  to  be  called  upon  to 
do  so  by  the  90th  and  103d  sections  of  the  act  [The  Lord 
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Chief  Justice  read  the  goth  and  lOSd  sections.]  The  de- 
fendants drew  up  a  conviction,  which  was  returned  and 
filed  at  the  sessions,  but  it  was  in  some  respect  defective ; 
and  they  produced  at  the  trial  another  drawn  up  correctly, 
supposing  them  to  have  power  to  convict  at  all.  The  second 
was  objected  to  as  being  too  late,  but  was  received  by  the 
learned  judge. 

It  is  not  necessary  for  us  to  decide  whether  it  was  pro- 
perly received,  inasmuch  as  we  agree  with  the  learned 
judge,  who  held  that  neither  conviction  furnished  a  defence 
to  the  action. 

Assuming  for  the  moment  that  the  order  of  sessions  was 
valid,  we  are  of  opinion  that  the  non-payment  of  the  costs  as 
awarded  by  it  was  no  offence  against  the  act,  for  which  any 
penalty  or  forfeiture  is  by  the  act  inflicted  or  authorised 
to  be  imposed,  consequently  that  there  could  be  no  convic- 
tion of  the  plaintiff  for  such  non-payment.  The  lOSd 
section  must  be  read  reddendo  singula  singulis,  and  the 
true  construction  of  it  is,  that  the  justices  shall  issue  their 
warrant  upon  a  conviction,  where  there  has  been  an  offence 
for  which  a  penalty  or  forfeiture  is  inflicted  or  authorised 
to  be  imposed,  and  ''  upon  order  made  as  aforesaid,"  where 
costs  have  been  awarded  and  not  paid,  notwithstanding  the 
words  "  under  the  hands  of  two  or  more  justices,  before 
whom  the  party  may  have  been  convicted." 

But  the  order  of  sessions  is  itself  defective  for  not  speci- 
fying the  amount  of  the  costs.  The  sessions  cannot  dele- 
gate their  authority,  and  it  has  been  several  times  held  that 
they  cannot  order  a  party  to  pay  costs  to  be  taxed  by  the 
clerk  of  the  peace;  see  2  Nolan's  Poor  Laws,  312  and  674; 
Rex  v.  Hargrave{a);  Rex  v.  Skinn{b)\  Rex  v.  Sweet  {c), 

A  distinction  was  attempted  in  argument  between  those 
cases  and  the  present,  because  the  statutes  on  which  they 
were  decided  give  ''  reasonable  costs,"  whereas  the  statute 
in  question  gives  the  **  costs  incurred  by  the  party '/'  but  it 

(a)  T.  T.  45  Oeo.  3.  (c)  9  East,  25. 

ib)  lBott,470. 
VOL.  I. — O.  D.  SB 
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18  a  distinction  without  a  difference.  It  is  as  necessary  to 
ascertain  the  fact,  what  amount  of  costs  has  been  incurred, 
as  to  judge  what  amount  is  reasonable;  either  duty  falls 
upon  some  body,  which  must  be  the  Court,  in  the  absence 
of  any  authority  to  delegate  the  duty. 

This  rule  will  by  no  means  prevent  the  Court  of  Quarter 
Sessions  from  directing  their  officer  to  tax  the  costs  in  their 
aid,  and  adopting  his  taxation  as  their  own  act,  and  inserting 
the  amount  in  their  order.  Such  a  course  was  held  to  be 
proper  in  Ex  parte  Holloway  (a),  and  we  entirely  agree  in 
that  decision ;  but  it  does  not  warrant  the  making  an  order 
for  *^  costs  incurred/'  and  leaving  the  amount  to  be  ascer- 
tained by  an  officer  after  the  sessions. 


G. 


The  rule  for  a  new  trial  discharged  (&)• 
(a)  1  Dowl.  P.  C.  S6. 


(b)  Lock  v.  Sellwood. 

Trover  for  loads  of  wheat,  &c.  Plea  :~Fir8t,  that  the  goods  and  chat* 
tel8,&c.  were  not  the  property  of  the  plaintiff;  secondly,  that  they  were 
the  goods  and  chattels  of  the  defendant.  This  was  an  action  against 
the  plaintiff  in  the  preceding  case  to  recover  possession  of  the  wheat 
ricks  and  other  property  seized  under  the  warrant  set  out  in  the  above 
case.  The  warrant  was  proved,  and  that  the  plaintiff  was  the  vendee 
at  a  sale  under  its  authority.  The  case  was  tried  inaroediately  after 
the  case  of  Selboood  v.  Mount  and  othersy  and  the  plaintiff  was  non- 
suited, on  the  ground  that  the  proceedings  were  irregular,  and  that  the 
warrant  gave  the  constable  no  right  to  sell,  and  that  neither  it  nor  the 
sale  could  convey  any  title  to  the  present  plaintiff. 

A  rule  was  obtained  for  a  new  trial,  on  the  ground  argued  in  the 
preceding  case,  and  also  that  if  the  proceedings  were  irregular,  and 
the  warrant  irregularly  issued,  still  a  sale  under  it  would  pass  the  pro- 
perty to  a  bon&  fide  purchaser. 

Whately  and  Tyrwhitt  shewed  cause (c)  against  the  rule. 

Ludhw,  Serjt.,  Sir  W.  W.  Follelt  and  Carringicn  supported  it. 

Lord  Desman  C.J.  in  delivering  the  judgnaent  of  the  Court,  said — 
In  this  case  we  are  of  opinion  that  the  nonsuit  was  right.  We  think 
the  warrant  illegal  upon  the  face  of  it,  not  only  for  the  reasons  given 

(c)  This  and  the  rule  in  the  preceding  case  came  on  together. 
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in  oar  judgment  in  the  case  of  Sellwood  v.  Mount  and  othen,  bat  be-  1841. 

cause  it  does  not  state  any  order  of  sesbions  for  costs  at  all;  and  it  is       Vi^v^y 
plain  that  the  justices  out  of  sessions  could  not  award  costs.  Sellwood 

But  it  is  said  that  the  bon&  6de  purchaser  under  a  distress  warrant  ^* 

is  protected,  though  the  warrant  be  bad,  by  analogy  to  the  cases  of 
purchasers  from  the  slieriflT  under  a  fieri  facias  afterwards  set  aside. 

No  case  was  cited  in  which  such  a  point  has  been  determined,  and 
we  think  that  the  analogy  does  not  hold. 

His  Lordship  then  proceeded  to  say,  that  they  were  of  opinion  that 
the  plaintiff  was  not  a  bon&  fide  purchaser,  but  that  the  sale  was  con- 
trived between  him  and  the  respondent. 

Rule  discharged. 

G. 


The  QuEBN  17.  Long,  Esq.  Monday^ 

-y  May  S4/A. 

IvULE  to  shew  cause  why  a  mandamus  should  not  issue^  The  recorder 

directed  to  George  lA)n9  Esq.,  one  of  the  magistrates  of  a  ®^  a  municipal 

?  .7  .       sessions  may, 

police  court  m  the  metropolis,  commandmg  him  to  receive  on  ordering 

such  information  and  complaints  as  should  be  laid  before  t^aUonof  th 

him,  against  Robert  Cook,  one  of  the  overseers  of  the  poor  amount  to  an 

of  the  parish  of  St.  James's,  in  the  liberty  of  Westminster,  courtj'^but 

or  such  other  overseer,  &c.  as  have  neglected  and  refused  to  *°^*'  taxation 

must  be  adopt- 
pay  the  ''  sum  of  4S/.  U.  8c/.,  bemg  the  amount  of  costs  and  ed  by  him 

charges,  certi6ed  by  the  Court  of  General  Quarter  Sessions  ^""'?8  ^^^ 
®  "^  continuance 

of  the  Peace,  lately  holden  in  and  for  the  borough  of  Ports-  of  the  same 
mouth,"  upon  an  appeal  against  an  order  of  removal,  and  ^jer  for  such 
by  the  said  court  "  ordered  and  directed  to  be  paid  by  the  costs,  founded 
churchwardens  and  overseers  of  the  poor  of  the  said  parish,**  quent  adop- 
to  the  overseers  of  the  parish  of  Portsea,  "and  therefore  to  t*on> » invalid. 
levy  the  said  sum  of  43/.  \s.  8c/.  accordingly/' 

The  affidavit  on  which  the  rule  was  granted  staled  that 
an  appeal  against  an  order  of  removal  had  been  tried  at  the 
Portsmouth  Borough  Quarter  Sessions,  held  on  the  26th 
December,  1839*  and  continued  by  adjournment  until  the 
27th  December,  in  which  the  churchwardens  and  overseers 
of  the  said  parish  of  St.  James's  were  appellants  against  an 
order  of  removal ;  that  the  said  Court  of  Quarter  Sessions 
confirmed  the  order,  and  ordered  that  the  appellants  should 
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pay  to  the  respondents  their  costs  of  the  appeal;  that  the 
counsel  for  the  respondents  applied  to  the  court  to  name  a 
sum  to  be  so  paid,  which  the  recorder  refused,  he  stating 
that  his  practice  was,  in  these  cases,  to  leave  the  amount  to 
be  settled  by  the  officer  of  the  court;  that  the  clerk  of  the 
peace  was  directed  to  tax  such  costs,  and  was  therefore 
applied  to  by  the  attorney  for  the  respondents  to  tax  them, 
*'  but  the  said  appeal  being  the  last  remaining  business  of 
the  sessions,  and  the  court  having  immediately  afterwards 
adjourned,''  the  clerk  of  the  peace  ''  was  unable  to  attend 
to  the  matter  during  the  sitting  of  the  court,  but  directed 
the  said  attorney  to  make  out  and  forward  to  him  an  account 
of  the  costs  incurred,"  with  the  papers.  The  attorney  did  so, 
and  the  clerk  of  the  peace  settled  the  amount  at  43/.  I5.  8d.; 
the  clerk  of  the  peace  submitted  the  same  and  the  particu- 
lars thereof  to  the  recorder  for  his  sanction,  and  the  recorder 
expressed  his  opinion  that  the  amount  was  not  unreason- 
able.  The  clerk  of  the  peace  ''  made  out  a  certificate  thereof, 
by  virtue  of  the  statute  in  that  case  made  and  provided,"  and 
delivered  the  same  to  the  said  attorney  for  the  respondents. 
It  was  clear  upon  the  affidavits,  that  the  business  of  the 
sessions  was  concluded  before  the  costs  were  taxed,  and  that 
there  was  no  adjournment  of  any  business  then  pending  in 
the  court.  The  appellants  had  no  notice  of  the  time  fixed 
for  the  taxation  of  the  bill  of  costs,  nor  were  they  present  at 
any  taxation  of  such  bill,  nor  at  any  sanction  of  such  taxation 
by  the  recorder.  An  order  of  sessions,  confirming  the  order 
of  removal,  and  ordering  the  appellants  to  pay  costs  taxed  at 
43/.  I5.  8{/.  was  served  on  the  24th  January,  1840,  the  said 
order  bearing  date  the  26th  day  of  December.  The  learned 
justice  refused  to  issue  his  warrant  of  distress,  on  the  ground 
that  the  order  of  sessions  was  informal,  as  it  appeared  that 
the  court  had  referred  the  determination  of  the  amount  of 
costs  to  its  officer,  and  had  not,  until  after  the  termination 
of  the  sessions,  adopted  his  judgment. 

Sir  W.  W.  Follett  and  W.  H.  Watson,  who  appeared  to 
shew  cause  against  the  rule,  were  not  heard. 
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Erie  and  Poulden,  in  support  of  the  rule.  The  rule  that  1841. 
a  Court  of  Quarter  Sessions,  which  in  a  county  is  a  chang- 
ing body,  musty  during  the  sessions,  adopt  any  taxation  of 
costs  made  by  their  order,  does  not  apply  to  the  case  of  a 
borough  sessions,  where  there  is  a  recorder,  a  continuing 
and  unvarying  judge.  The  taxation  too,  in  this  case,  was 
adopted  by  the  recorder,  whose  order  purporting  to  be  an 
order  of  sessions,  states  the  amount  to  be  paid.  The  rule 
itself  was  founded  on  a  strict  construction  of  the  statute  8 
&  9  Will,  3,  c.  30,  s.  3,  the  words  of  which  are  that  the 
award  of  costs  shall  be  at  '*  the  same  sessions.'*  These 
words  are  not  in  the  statute  4  &  6  Will.  4,  c.  76,  s.  82. 

Lord  Denman  C.  J. — All  the  facts  were  before  the  jus- 
tice when  he  refused  to  issue  his  warrant.  We  have  this 
day  given  judgment  (a),  that  the  award  of  costs  must  be  the 
act  of  the  Court  of  Quarter  Sessions^  though  they  may 
receive  advice  on  which  they  may  act.  The  recorder  must 
exercise  his  judgment  while  sitting  in  that  capacity,  and  it 
is  clear  in  this  case  that  the  sessions  were  at  an  end,  before 
he  signified  his  adoption  of  the  taxation  of  the  costs  by  the 
clerk  of  the  peace. 

Patteson  J. — It  is  quite  clear  that  the  quarter  sessions 
have  no  authority  to  award  a  specific  sum  for  costs  except 
during  the  continuance  of  the  same  session  at  which  the 
case  was  tried  and  costs  ordered  generally.  It  seems  that 
the  sessions  were  not  ended  in  Ex  parte  Holloway  (&). 

Williams  J.  concurred. 

Coleridge  J. — The  order  must  be  made  during  the  con- 
tinuance of  the  sessions.  It  cannot  be  contended  that  such 
an  order  could  be  made  at  a  subsequent  sessions. 

G.  Rule  discharged  with  costs, 

(a)  Sellwood  v.  Mount,  ante,  358.  (6)  1  DowK  P.  C.  27. 
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Monday,  NlXON  V.  NaNNEY,  Esq. 

May  Ulh. 

In  an  action  xRESPASS  and  false  imprisonment  Plea:  not  guilty. 
i^e*of  the"*'  ^^  ^^^  *"^^  before  Coll  man  J.,  at  the  summer  assizes  for  the 
peace  for  a  county  of  Northumberland,  1839,  an  imprisonment  of  the 
ment,  who  ju»-  plaintiff  by  the  authority  of  the  defendant  was  proved,  which 

tified  under  thg  latter  justified  under  a  conviction  in  the  following  form: 
a  conviction  ^    ».t      •        .      .      .  «      •  •         11 

under  the  Va-  Northumberland  to  wit. — Be  it  remembered,  that  on 

^a /c^8S  •  ^^^  ^^^  ^'^^  ^^  August,  in  the  year  of  our  Lord  1838,  at  the 
— Heldyist.  town  of  Haltwhistle,  in  the  county  of  Northumberland, 
^tTon^'was"""  •^^'"'  N/jow,  of  Seaburn  House,  in  the  parish  of  Haltwhistle, 
not  vitiated  by  iq  the  said  county,  labourer,  is  convicted  before  me,  Lewis 
of  the  word  Namtejif,  Esq.,  one  of  her  Majesty's  justices  of  the  peace 
«•  part]' before  \^  ^nd  for  the  said  countv,  of  being  an  idle  and  disorderly 
"of  Great  •  ,.      ,      .  j  -  e    t  / 

Britain"  in  the  person,  withm  the  intent  and  meaning  of  the  statute  made 

thli^nbetm-  *"  ^^^  ^^^^  ^^^^  ^^  ^''^  ""^'g"  °^  •^*'*  '^^®  Majesty  King 
tute,  a*  direct-  George  the  Fourth,  intituled,  •  An  Act  for  the  Punishment  of 

riveii  by  the      ^^^'^  ^"^  disorderly  Persons,  and  Rogues  and  Vagabonds,  in 

act;  2dly.         that  of  Great  Britain  called  England/  that  is  to  say,  for 

that  form  it       that  he  the  said  John  Nixon,  being  a  person  able  wholly 

wasuoineces-  j,y  ^.Qr^  to  maintain    his  family,  did,  on  the  20th  day  of 

sary  to  state         -^  ,  .  .  . 

the  evidence     August,  m  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 

convicdon  ^     county  aforesaid,   wilfully   refuse   and   neglect   so   to   do, 

proceeded;       whereby  his  wife,  Ann  Nijton,  whom  he  (the  said  John 

an  alle<rntion     Nixon)  then  was  and  is  legally  bound  to  maintain,  on  the 

that  the  per&un  Jay  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 

convicted  was  .  .,,.,,  ,  .  „      • 

of  buflicient      county  aforesaid,  did  become  and  now  is  actually  chargeable 

ability  to  iQ  jjjg  town-ihip  of  Melbridge,  in  the  said  county,  and  for 

maintain  his  ,  ,  f  °  ^  •" 

family,  and       which  said  offence  the  said  Jo/in  Nixon  is  ordered  to  be 

todo,^whereby  committed  to  the  house  of  correction  at  Hexham,  in  the 

his  wife  be-  said  county,  there  to  be  kept  to  hard  labour  for  the  space  of 
came  chai^ge-  ,      ,  1        >-^  •         n       «      .t 

able  to  the        ^"®  calendar  month.     Given  &c.  &c. 

parish,  was  (t  was  obiected  that  the  conviction  was  bad  on  the  face 

sufficiently  ''  . 

certain.  of  It,  1st.  for  a  misrecital  of  the  title  of  the  statute  (the 

Vagrant  Act),  5  Geo.  4,  c.  83,  on  which  it  was  founded,  by 

the  omission  in  it  of  the  word  ''part;**  2ndly.  hi  omitting 
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the  evidence  on  which  it  proceeded;  3dly.  in  describing 
too  vaguely  the  plaintiff's  ability  to  maintain  his  family. 
The  opinion  of  the  jury  was  taken  on  the  amount  of  damages 
the  plaintiff  ought  to  recover  in  the  event  of  the  conviction 
being  held  invalid,  and  the  question  of  its  validity  was  re- 
served by  the  learned  judge,  by  directing  the  verdict  to  be 
entered  for  the  plaintiff,  with  leave  to  the  defendant  to  move 
to  ^nter  a  verdict  in  his  favour.  A  rule  was  obtained  accord- 
ingly, against  which 
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W,  H,  Watson  now  shewed  cause.  The  conviction  had 
defects  on  the  face  of  it,  which  are  fatal  to  its  validity,  as  a 
bar  to  this  action  against  the  convicting  justice.  The  con- 
viction is  obviously  intended  to  follow  the  form  given  by  the 
statute  5  Geo,  4,  c.  83,  s.  17,  under  which  it  took  place, 
part  of  the  directions  of  which  form  is,  *^  Here  vii>eti  the 
title  of  this  aci"  In  attempting  to  comply  with  that  direc- 
tion, the  statute  has  been  misrecited.  As  appears  by  the 
recital,  it  was  limited  to  a  **  part"  of  Great  Britain,  the 
word  *'  part,*'  which  is  in  the  title  of  the  statute,  being 
omitted.  If  the  title  of  a  statute  were  even  unnecessarily 
set  out  in  an  action  for  penalties,  a  misrecital  of  it  would 
be  fatal,  and  a  conviction  must  have  a  stricter  construction 
than  a  declaration  in  a  civil  action. 

Another  objection  to  the  conviction  is,  that  it  does  not 
appear  on  what  evidence  the  plaintiff  was  convicted.  The 
3d  section  of  the  statute,  which  gives  the  jurisdiction  to  a 
justice,  requires  the  conviction  to  be  proved  on  his  own 
view,  or  the  confession  of  the  offender,  or  on  evidence  on 
oath.  [The  Court  overruled  this  objection,  on  the  ground 
that  the  conviction  sufficiently  followed  the  form  given  by 
the  statute.] 

A  third  objection  is,  that  the  allegation  of  the  prisoner's 
ability  to  afford  maintenance  is  too  vague. 

Knowles  aud  Ramshay  contr^.  The  objection  which  was 
lastly  taken  to  the  conviction,  is  rendered  unavailing  by 
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Nixow 

If  AH  KEY. 
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the  I7tli  sectioaof  the  act,  which  dispensing  with  the  inser- 
tion of  the  evidence  given  requires  only  that  the  oiFence 
should  be  stated,  as  the  statute  says,  **  in  the  form  or  to  the 
effect  following,  or  as  near  thereto  as  circumstances  will 
permit.**  The  offence  might  have  been  more  concisely 
stated,  but  redundancy  will  not  vitiate  the  conviction,  if  it 
contain  all  the  substantial  parts  of  the  form  prescribed; 
Rex  v.  Jefferies  (a).  [The  Court  held  that  there  was  nothing 
in  this  objection.] 

The  principal  objection  made  is,  that  the  title  of  the  act 
has  been  misrecited,  but  that  will  not  invalidate  the  convic« 
tion.  A  declaration  to  recover  penalties  must  receive  as 
strict  a  construction  as  a  conviction,  and  in  Chance  v. 
Adams  {b),  which  was  an  action  of  debt  on  a  penal  statute,  it 
was  held,  on  demurrer,  that  the  misrecital  of  the  title  of  a 
statute  was  not  fatal,  **  for  the  title  of  the  act  is  no  part  of 
the  act,  and  therefore  it  is  but  surplusage,  and  misrecital 
shall  not  vitiate."  In  Bex  v.  Scott  (c)  it  was  held  by  the 
judges  that  in  an  indictment  an  allegation  that  an  offence 
was  committed  against  **  the  peace  of  our  said  late  lord  the 
king,'*  the  word  ''  late**  might  be  rejected  as  surplusage. 
In  Rex  V.  Gill{d),  where  an  act  was  alleged  to  have  been 
done  in  the  fourth  year  of  the  reign  of  Geo.  4,  the  judges 
held  the  word  "  fourth"  might  be  rejected.  In  Rex  v. 
Huggim{e),  Vaughan  J.  held  that  the  **  SOih  day  of  June*' 
must  be  taken  to  mean  the  same  thing  as  the  "  26th  day 
of  June.'*  In  this  conviction  the  title  would  have  been 
sufficiently  recited  if  it  had  called  it  "  An  Afit  for  the  Punish- 
ment of  disorderly  Persons,  and  Rogues  and  Vagabonds," 
and  the  rest  of  the  title  may  be  rejected  as  mere  surplusage. 


Lord  Denman  C.  J. — This  statute  directs  the  title  of 
the  act  to  be  set  out  in  the  conviction;  that  has  been  sub- 


(<i)  4  T.  R.  767.  Tbeprindpies 
laid  down  in  the  juds;ment  of 
Ashunt  J.  in  Res  v.  Thompson,  3 
T.  R.  2S,  were  also  referred  to. 


(6)  1  Lord  Raym.  77. 
(c)  1  R.  &  R.  415. 
(rf)  3  C.  &  P.  414. 
(0  1  R.  &  R.  4S1. 
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stantially  done.  It  has  been  ruled  (a),  in  an  action  on  a 
penal  statute,  that  a  misrecital  of  the  title  of  an  act  would 
not  vitiate  the  declaration. 


Patteson  and  Coleridge  Js.  concurred. 


Rule  absolute. 
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(a)  Chance  v.  Adanu^  1  Lord 
Raym.  77,  which  followed  a  deci- 
sion of  Hale  C.  J.  in  the  Attorney- 
General  V.  Hutchintony  Hard.  S94, 
'^  and  Powell  sen.  J.  said  that  it 
was  so  adjudged  in  the  House  of 
Peers  between  Darwin  and  the 
Earl  of  Monmouth ;  and  by  Treby 
C.  J.  the  title  of  the  act  is  but  a 
new  usage,  and  begun  about  the 
11  Hen,  7,  but  the  misrecital  of 
the  purview  or  enacting  part  al- 
ways Titiates.*'  In  a  later  case, 
9  Ann^  the  same  point  arose; 
Mills  V.  Wilkini,  6  Mod.  63 ;  S.  C. 
1  Salk.  609;  3  Salk.  331;  Holt, 
663.  The  defendant  justified  in 
trespass,  under  the  stat,  1  Jac,  1, 
c.  39,  and  in  his  plea  misrecited 
the  title  of  it  (''  mistook  one 
word,''  3  Salk.  331),  and,  upon 
demurrer,  judgment  was  given  for 
the  plaintiff.  Chance  v.  Adams  was 
cited,  but  per  Holt  C.  J.  "  It  is 
true  the  title  of  an  act  of  parlia- 
ment is  no  part  of  the  law  or  en- 
acting part,  no  more  than  the  title 
of  a  book  is  part  of  the  book,  for 
the  title  is  not  the  law,  but  the 
name  or  description  given  to  it  by 
the  makers,  just  as  the  preamble 
of  a  statute  is  no  part  thereof,  but 
contains  the  motives  or  induce- 


ments thereof,  and  therefore  it  is 
not  necessary  to  set  forth  the  title 
or  preamble,  but  *  generally  that 
at  a  parliament  session,  held  such 
a  time  &c.,  it  was  enacted,'  though 
some  have  been  so  over  cautious 
as  not  only  to  set  forth  the  title  of 
the  act,  but  also  to  do  it  in  English; 
but  sure  this  is  too  much  caution, 
and  the  true  way  to  set  it  out,  if 
at  all,  is  in  Latin,  and  by  setting 
out  the  title  specially ,  you  tie  your 
justification  to  an  act  so  entitled, 
and  if  you  cannot  produce  one  you 
are  gone;  and  he  said  the  saying 
of  Hale  was  sudden,  if  at  all,  not- 
withstanding his  great  veneration 
for  his  opinion,  he  could  not  agree 
with  him.  Gould  J.  agreed  with 
the  chief  justice,  Powell  J.  ouly 
declaring  that  he  had  concurred 
with  the  rest  in  the  Common  Pleat 
solely  upon  the  opinion  of  Hale, 
reported  iu  Hard  res.''  There  were 
two  judges  in  the  Common  Pleas, 
named  John  Powell,  who  took  part 
in  the  decision  of  the  judgment 
reported  in  Lord  Raymond.  The 
senior  of  these,  whose  citation  of 
a  decision  by  the  House  of  Lords 
is  above  given,  was  dead  at  the 
time  the  case  in  6  Mod.  was  de- 
cided.--Fm/c  1  Ld.Raym.  103. 
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^onday,  Ex  pj^rte  Ray  NB. 

June  Ttn» 

In  a  suit  in  PROHIBITION.  This  was  a  rule  calling  upon  John 
for  compeniia-   Foreman  and   others,   promoters   of  a  cause  of  damage 

tion  for  da-  against  the  ship  or  vessel,  John  Dunn,  her  tackle,  &c.,  and 
mage  done  ^.  ^  »,ti.  .. 

by  a  collision,   against  the  above-named  John  Rayne^  the  younger,  in  the 

Se  Jwne?of''  Admiralty,  Sir  Stephen  ZwiA/iigfoif,  Lieutenant  of  the  High 
the  vessel,  ap-  Court  of  Admiralty,  &c.  to  shew  cause  why  a  writ  of  pro- 
contested  his    hibilion  should  not  issue  to  the  said  court  to  prohibit  the 
liability;  he     said  court  farther  proceeding  in  the  said  suit, 
the  vessel,  It  appeared  from  the  affidavits  that  the  said  John  Rayne 

which  bad        y^^^  ^y^^  owner  of  a  ship  called  the  John  Dunn.     Between 

been  arrested,  ^         ^  m-  i  t     j 

by  giving  bail,  that  ship  and  a  ship  called  the  Tiber  there  had  been  a  coi- 

w  remlTin  mi-'  '*»'<>"*  ^^^  consequence  of  which  was  that  the  Tiber  was 
der  arrest  to  sunk.  Two  suits  in  the  Court  of  Admiralty,  one  by  the 
suitlfl^Held  Owners  of  the  Tiber,  and  the  other  by  the  owners  of  the 
that  the  Court  cargo  on  board^  against  the  ship  John  Dunu,  had  been  con- 
had  jurisdic-     solidated.     Upon  the  suit  being  instituted,  the  ship  John 

lion  to  give      Dunn  was  arrested.   Rauue  did  not  put  in  bail,  but  elected 

costs  beyond  -^  \ 

the  amount  of  to  allow  her  to  continue  under  the  said  arrest  to  answer  the 

the  vessel  °not-  •ction.  Rayne  appeared  in  the  suit,  and  contested  the 
withstanding  charge  against  the  John  Dunn,  but  ultimately  a  decree  was 
53  Geo.  3  '  made  in  it,  by  which  the  judge  pronounced  for  the  damage 
c.  159.  complained  of,  and  ordered  the  ship  John  Dunn  to  be  sold 

by  auction.  She  was  sold,  but  the  amount  realized  was 
not  sufficient  to  compensate  the  damage  sustained  by  the 
complainants.  They  afterwards  applied  to  the  Court  of 
Admiralty  for  a  decree  condemning  Rayne  personally  in 
the  amount  of  the  costs  of  the  suit.  He  opposed  this 
application,  on  the  ground  that  the  proceedings  were  in 
rem,  and  that  by  the  statute  oS  Geo.  5,  c.  159>  the  respon- 
sibility of  shipowners  for  damage  done  on  the  high  seas 
was  limited  to  the  value  of  the  ship  doing  the  damage, 
and  her  freight,  tackle,  &c.  The  said  Court  did  never- 
theless proceed  to  condemn  Rayne  personally  to  pay  the 
said  costs ;  and  on  the  suggestion  that  such  decree  was 
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founded  on  a  misconstruction  of  the  above  mentioned  sta-        1841. 
tute  this  rule  was  granted  {a). 


Cresfnoell  shewed  cause  (&)•  The  case  of  Lord  Camden 
V.  Horne{c)  puts  stricter  limits  on  the  doctrine  of  issuing 
prohibition  to  the  Court  of  Admiralty  where  it  has  some 
jurisdiction,  than  it  is  necessary  to  contend  for  in  the  pre- 
sent case.  The  Court  of  Admiralty  were  acting  within 
their  jurisdiction,  and  they  have  rightly  construed  the  sta- 
tute 53  Geo.S,  c.  159.  in  holding  that  it  did  not  prevent 
the  award  of  costs  against  the  defendant  when  he  bad  ap- 
peared in  the  suit,  and  so  become  a  litigant  party  before 
them.  The  first  section  of  that  statute  enacts,  that  the 
owner  of  a  ship  or  vessel  shall  not  be  liable  to  account  for 
or  make  good  any  loss  or  damage  arising  by  reason  of  any 
act  or  thing  done  without  his  fault  or  privity  to  any  other 
ship  or  vessel,  further  than  the  value  of  his  ship  or  vessel, 
and  the  freight  due  or  to  grow  due  during  the  voyage  in 
prosecution  when  the  damage  was  done.  But  that  section 
does  not  prevent  the  Court  in  which  the  litigation  is  from 
exercising  its  ordinary  authority  in  awarding  that  the  unsuc- 
cessful party  should  pay  costs.  The  owner  of  the  vessel 
sustaining  the  damage  cannot  recover  more  than  the  whole 
value  of  the  ship  and  appurtenances  causing  it,  nor  does 
he  do  so  by  being  reimbursed  the  expense  he  is  put  to  in 
litigation  to  recover  that  which  the  law  awards  to  him.  It 
was  said  in  the  case  of  Gale  v.  Laurie{d),  in  which  the 
construction  of  this  statute  was  much  considered,  ''  that  it 
abridged  the  right  of  recovering  damages  enjoyed  by  the 
subjects  of  this  country  at  the  common  law,  and  that  there 
was  nothing  in  it  to  require  a  construction  more  favourable 
to  the  ship-owner  than  the  plain  meaning  of  the  words  im- 
ports.'' The  suit  is  commenced  against  the  vessel,  the  owner 

(a)  In  H.  T.  Jan.  1«.  (c)  4  T.  R.  382. 

(6)  On   Wednesdaj,  May  20,  (<0  5B.&C.156;  &C.  7D.& 

before  Lord  Benman^  C.  J.,  Tatte-  R .  7 11 . 
lofi,  WilUam$  and  CoUndgt^^u 


£z  parte 
RArvB. 
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tBiV  is  not  boaod  to  appev  in  the  tint ;  but,  if  be  does  90,  it 
is  a  conditioo  of  his  being  pennitted  to  defend  it  that  he 
should  pay  the  costs  occasioned  bj  that  litigation,  which  the 
event  shews  to  have  been  uncalled  for.  Suppose  the  suit 
had  been  in  thu  Court  for  the  collision,  could  not  a  verdict 
be  given  for  the  amount  of  danuige  to  the  full  value  of  the 
ship ;  and  could  it  be  said  that  there  is  anything  in  the  sta- 
tute 53  Ga>.  3  to  prevent  the  usual  consequence  of  the 
costs  following  in  such  a  case  as  much  as  in  any  other  (a)  ? 
The  very  point  in  this  case  has  received  a  judicial  deter- 
mination. That  very  learned  judge.  Lord  Siowelt,  in  award- 
ing costs  in  the  case  of  the  Dmmdu(b\  said,  **  The  claimant 
is  entitled  to  remuneration  for  the  costs,  to  which  he  is 
driven,  for  recovering  his  loss ;  they  certainly  form  a  part 
of  that  loss,  and  the  statute  is  not  guil^  of  that  injustice 
which  would  ensue,  if  it  excluded  those  costs  that  are  neces- 
sary for  replacing  the  sufferer  in  a  just  state  of  compensa- 
tion.  If  the  party  is  reinstated  in  the  value  of  the  property 
without  litigation,  there  is  no  demand  for  costs ;  but  if  he 
cannot  obtain  the  benefit  of  the  statute  in  respect  to  com- 
pensation, without  being  driven  to  the  necessity  of  a  suit, 
the  statute  would  be  chargeable  with  great  iigustice  if  it 
did  not  admit  the  payment  of  these  costs,  and  accordingly 
they  are  mentioned  in  several  parts  of  the  statute.** 

Sir  J.  Campbell  A.  G.  and  Sir  F.  Pollock,  contri.  No 
case  in  point  decided  at  common  law  has  been  cited  in  fa- 
vour of  the  construction  now  contended  for.  The  object  of 
the  legislature  was  that,  happen  what  might,  the  owner  of  a 
ship,  causing  damage  without  his  concurrence  in  producing 
it,  should  not  be  liable  beyond  the  value  of  the  ship  and 
the  freight  which  it  was  in  the  course  of  earning,  when  the 
damage  complained  of  was  done.  The  case  of  the  Dundee, 
the   decision  of  Lord  Siowell,  which   was  cited,  differs 

(«)  Vide  Wibm  ▼.  Dicksony  2  B.  &  Aid.  2.      (b)  2  Hagg.  Ad.  Rep.  143. 
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from  this,  inasmnch  as  there  bail  bad  been  given  (a),  and        ]84l. 
upon  the  recognisance  costs  might  be  recovered  (6).     In      ZT'^^'^^ 
that  case  it  was  also  considered  that  interest  might  be  reco-       Ratnb. 
vered  upon  the  amount  of  loss  sustained.    The  7th  section, 
at  considerable  length,  does  make  provision  for  the  relief 
of  a  shipowner,  against  whom  several   suits   for  damage 
shall  have   been   brought,   enabling  him  to  file   a  bill  in 
equity,  and  be  released  from  his  suits  on  payment  of  the 
value  of  the  ship  without  costs.     That  section  provides  for 
costs  in  cases  where  the  bill  is  dismissed  for  some  default 
of  the  party  filing  it,  but  not  otherwise,  shewing  therefore 
strongly  the  intention  of  the  legislature  to  have  been  to 
limit  absolutely  the  liability  of  the  shipowner  in  the  pre- 
scribed cases  to  the  loss  of  his  vessel  and  her  freight. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  case  turns  entirely  upon  the  construction  to 
be  put  on  the  1st  section  of  53  Geo.S^  c.  159^  which  con- 
fines the  liability  of  shipowners  ''  to  answer  for  or  make 
good  any  loss  or  damage  arising  or  taking  place  by  reason 
of  any  act,  neglect,  matter,  or  thing  done,  omitted  or 
occasioned  without  the  fault  or  privity  of  such  owners,  to 
the  value  of  the  ship  or  freight.*' 

The  question  is,  whether  this  clause  includes  the  costs 
of  recovering  compensation,  whether  by  suit  against  the 
owners  themselves,  or  against  the  ship,  as  well  as  the  com- 
pensation itself,  or  whether  the  owners  are  personally  liable 
for  such  costs,  although  they  should  exceed  the  value  of  the 
ship  and  freight. 

The  words  of  the  section  seem  to  apply  more  naturally 
to  the  actual  loss  or  damage  immediately  resulting  from 
the  thing  done,  omitted  or  occasioned ;  and  as  costs  are 

(a)  See  GaU  v.  Laurie  3  B.  &  the  responsibility  beyond  the  sta- 
Ald.  t57.  tuiory  definition  of  it.    The  Bkh- 

(6)  Giving  bail  will  not  enlarge      mond,  S  Hagg.  Ad.  Rep.  431. 
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mentioned  in  the  other  clauses  of  the  act,  but  not  in  this,  we 

see  no  reason  for  thinking  that  the  legislature  intended  to 

include   them.     Great  temptation    to   vexatious  litigation 

would  be  held  out  by  deciding  that  they  were  included ; 

and    our    opinion,  that  they  are   not,  is   strengthened  by 

the  express  decision  of  Liord  Slowell  in  the  case  of  the 

Dundee{a),     We  agree  with  the  noble  lord  in  the  view 

which  he  has  there  taken  of  the  statute^  and  this  rule  must 

be  discharged, 

G.  Rule  discharged, 

(a)  2  Hogg.  1S7. 


Tuesday^ 
May  95/A. 

A  chemist  and 
druggist,  prac- 
tising as  an 
apothecary  in 
attending  the 
sick  and  giv- 
ing them  me- 
dicines for 
reward,  is 
liable  to  pe- 
nalties under 
the  statute 
55  Geo.  3, 
c194. 


The  Apothecaries'  Company  v.  Greenough. 

Debt  under  the  Stat.  55  Geo.  3,  c.  194,  for  penalties  for 
practising  as  an  apothecary  without  the  authority  of  a  cer- 
tificate, as  required  by  that  statute.  Plea,  nil  debet.  At 
the  trial,  before  Maule  B.  at  the  Liverpool  summer  assizes, 
1839,  the  plaintiffs  gave  evidence  of  the  defendant  having 
attended  persons  suffering  from  fever  and  other  complaints, 
having  administered  medicines  to  them,  and  made  a  charge 
for  such  medicines.  It  appeared  that  the  defendant  was  a 
chemist  and  druggist.  No  evidence  was  given  to  shew 
what  was  the  proper  duty  of  a  chemist  and  druggist,  and 
the  learned  judge  told  the  jury  that,  though  the  defendant 
might  have  done  acts  which  amounted  to  practising  as  an 
an  apothecary,  still  if  they  were  also  within  the  scope  of  the 
office  or  duty  of  a  chemist  and  druggist,  according  to  the 
practice  of  that  trade  at  the  time  of  the  passing  of  that 
statute,  there  was  no  infringement  of  it,  as  the  28th  section 
enacted  that  nothing  in  it  contained  should  extend  to  affect 
the  business  of  a  chemist  and  druggist,  but  that  persons 
exercising  that  trade  should  carry  it  on  then  as  fully  and 
amply  as  before  the  passing  of  the  act  (6).   The  jury  found  a 


(6)  "  That  nothing  in  this  act 
contained  shall  extend  or  be  con- 


strued to  eitend,  to  prejudice  or 
in  any  way  to  affect  the  trade  or 
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verdict  for  the  defendant.     In  Michaelmas  term  following,         1841. 

Cressweli  obtained  a  rule  for  a  new  trial,  on  the  ground  that     Z^^'^*^'^ 

°  .  Apotheca- 

the  learned  judge  had  misconstrued  the  statute,  inasmuch  riesCompant 
as  there  was  nothing  in  the  language  of  the  2Sth  section  of  Qj^jsenouoh. 
it  to  authorise  a  chemist  and  druggist  to  act  as  an  apothe- 
cary as  the  defendant  had  done;  and  that,  the  plaintiffs 
having  established  a  case  of  practising  as  an  apothecary,  it 
was  for  the  defendant  to  bring  himself  within  the  28lh  sec- 
tion, if  he  could,  the  protecting  proviso  being  in  a  clause 
distinct  from  that  containing  the  prohibition. 

W.H.WaUon  now  shewed  cause.  It  was  a  question  of  fact 
whether  the  act  done  was  within  the  practice  of  a  chemist 
and  druggist.  It  was  formerly  held  that  none  but  a  phy- 
sician could  direct  the  administration  of  medicines;  College 
of  Surgeons  v.  iio5e(a).  That  was  overruled  in  the  House  of 
Lords  (6).  The  apothecaries  and  chemists  weie  no  doubt,  at 
the  time  of  the  passing  the  statute,  two  distinct  classes  of 
practitioners,  the  former  being  the  better  educated  and  the 
better  qualified  to  practise.  The  statute  was  intended  to 
regulate  the  former  class,  and  prevent  the  latter  class  from 
holding  themselves  out  as  belonging  to  it;  and,  if  they  do 
not  do  so,  there  is  nothing  in  the  statute  to  prevent  their 
administering  medicine  to  a  person  willing  to  receive  it 
from  their  hands.  The  chemists  were  of  inferior  preten- 
sions. The  defendant  here  did  not  hold  himself  out  to  be 
an  apothecary,  and  make  a  charge  in  that  capacity,  as  the 
defendant  appears  to  have  done  in  Allison  v.  Haj/don{c). 

business  of  a  chemist  and  druggist,  and  as  fully  and  amply  to  all  in- 

in   the  buying,    preparing,    com-  tents  and  purposes,  as  the  same 

pounding,  dispensing  and  vending  trade  or  business  was  used,  exer- 

drogs,  medicine  and  mediciunble  cised  or  carried  on   by  chemists 

compounds,  wholesale  and  retail ;  and  druggists  before  the  passing 

but  all  persons  using  or  exercising  of  this  act/' 

the  said  trade  or  business,  or  who  (a)  6  Mod.  44. 

shall  or  may  hereafter  use  or  exer-  (b)  1  Br.  P.  C.  78,  fol.  edit. 

cise  the  same,  shall  and  may  use,  (c)  4  Bing.  619;  S,  C.  1  M.  & 

exercise  and   carry  on  the  same  P.  588. 

trade  or  business  in  such  manner, 


380  CASES  IK  THE  QUEEN's  BENCH, 

1841.  There  was  no  objection  to  the  defendant's  visiting  pa- 

'^  tients  and  giving  his  opinion  on  their  cases  if  he  made  no 

Kiu  CoMFAiiT  <^harge  for  doing  so,  but  charged   for  the  medicine  only. 

*-  A  physician  cannot  charge  for  medicine,  thongh  he  may 

prescribe  it ;  a  chemist  may  charge  for  medicine,  even  if 

be  cannot  maintain  a  demand  for  his  advice. 

Cresswetl,  J.  L.  Adolphus  and  F.  Robinson^  contn^  were 
stopped  by  the  Court. 

Lord  Denman  C.J. — ^The  plaintiffs  established  a  primi 
facie  case  at  least.  If  the  defendant  relied  on  the  practice 
which  prevailed  before  the  passing  of  the  act,  it  was  for 
him  to  shew  it. 

Pattbson  J. — ^There  cannot  be  the  least  doubt  about 
this  case,  unless  it  is  to  be  contended  that  an  apothecary 
and  a  chemist  are  the  same  thing. 

Williams  J.  concurred. 

Coleridge  J. — The  construction  contended  for  would 
lead  to  this  absurdity,  that  the  apothecaries,  admitted  to  be 
the  better  educated  class,  would  be  subject  to  regulations 
from  which  the  chemist  and  druggist  would  be  free. 

G.  Rule  absolute  (a). 

(a)  The  case  was  tried  again  at      tifis  obtained  a  verdict,  which  no 
Liverpool  summer  assizes,  1841,      attempt  was  made  to  disturb, 
before  Wightfnan3.fyrheB  the  plain- 
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Mason  v.  Paynter,  Esq.  IVesdiy, 

May  86//1. 
v^ASE. — ^Tlie  declaration  stated  the  issuing  of  a  writ  of  Judgment  had 
habere  facias  possessionem  out  of  this  Court,  which  reciting  for^the^ain- 
the  recovery  in  an  action  of  ejectment  of  a  term  of  years  in  ^j^in  an  ac- 
certain  land  &c.,  in  the  county  of  Surrey^  and  in  the  baili-  ment.  \he 

wick  of  the  defendant,  who  was  the  sheriff  of  the  said  lessor  .cau»«d 

to  be  issued 
county,  by  John  Doe,  on  the  demise  of  the  plaintiff,  com«  and  delivered 

manded  the  defendant  •'  that,  without  delay,  he  should  cause  JJ^^U  ® ' 'jfjj^^ 

the  said  John  Doe  to  have  possession  of  the  said  term."  The  facias.    He 

declaration,  setting  out  that  the  said  judgment  in  ejectment  appointment" 

was  on  the  demise  of  the  plaintiff,  and  in  his  behalf,  and  ^jji^  ^^^^  she- 
11  i.iii.1.  1  •.  nff  for  the  pur- 

the  duty  of  the  defendant  to  be  to  execute  the  writ  in  a  pose  of  execut- 

reasonable  time  and  without  delay,  alleged  a  neglect  of  the  xhe^sheHff^ 

defendant  to  execute  it  within  a  reasonable  time  in  that  having  been 

behalf,  although  the  plaintiff  then  tendered  and  offered  to  [he^a'^felid-^ 

the  defendant  so  to  point  out  and  shew  to  him  the  said  ant's  attorney, 

tenements,  and  to  take  and  accept  from  him  the  possession  ceedings  were 

thereof,  and  of  the  said  term,  and  although  a  reasonable  irregular,  and 

7        .  would  be  set 

time  for  the  defendant  to  execute  the  said  writ  had  long  aside,  did  not 

since,  and  before  the  commencement  of  this  suit,  elapsed ;  ^^,![|^"^^^,^ 

''  nevertheless  the  defendant,  so  being  such  sheriff  as  afore-  judgment  was 

said,  not  regarding  his  duty  as  such  sheriff,  but  wrongfully  aside'on  an^^ 

intending  to  injure  the  plaintiff  in  this  behalf,  and  to  delay  affidavit  of 

him,  and  to  prevent  him  from  having  possession  of  the  said  Held,  that 

tenements,  and  put  him  to  costs  and  expenses,  did  not,  nor  ^j'®  '^^''.^^ 

would,  within  the  said  reasonable  time,  execute  the  said  was  entitled  td 

writ,  and  cause  the  said  John  Doe,  or  the  plaintiff,  to  have  ^^fjn  on"ihe 

possession  of  the  said  tenements,  or  of  the  said  term  therein,  case  against 

and  wrongfully  and  unjustly,  and  in  breach  of  his  duty  in  ^j^^  ^^^^^  j^^ 

that  behalf,  delayed  the  execution  of  the  said  writ,  for  divers,  ^a^  incurred 

to  wit,  five  days  next  after  the  satd  writ  was  so  delivered  to  assist  the  she^ 

him  as  aforesaid,  whereby  the  plaintiff  hath  been  and  is  [jj '^^t'!'^'"*' 

greatly  injured,  and  by  means  of  the  premises  incurred  and 

was  put  to,  and  hath  lost  and  been  deprived  of,  great  costs, 

vou  I. — o.  D.  F  F 


td 
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1841.        charges  and  expenses^  amounting,  to  wit,  to  20/.,  in  and 

Masom       ^"'Ou^^  "^y  himself  and  others,  performing  and  sojourning  in 

9.  divers  joumies,  in  order  to  point  out  and  shew  to  the  de» 

ATNT£R.     f^Q JQQi  iIjq  gQij  tenements,  and  to  take  and  accept  from 

the  defendant  the  possession  thereof,  under  the  said  writ, 

and  otherwise  in  and  about  the  preparing  and  making  ready 

to  accept  and  take  that  possession." 

Pleas:  1st,  not  guilty;  2dly,  a  traverse  of  the  issuhig 
of  the  writ;  and  3dly,  '*  that  after  the  said  writ  in  said 
declaration  mentioned  had  been  to  delivered  to  him  the 
defendant,  as  such  sheriff  as  aforesaid,  in  due  form  of  law 
to  be  eiecuted,  as  in  the  said  declaration  is  mentioned,  and 
before  the  commencement  of  this  suit,  and  before  the 
eflSluiion  of  a  reasonable  time,  for  him  the  defendant,  as 
such  sheriff  as  aforesaid,  to  execute  the  said  writ,  that  is  to 
say,  on  the  day  nest  but  one  following  the  day  on  which 
said  writ  was  so  delivered  to  the  defendant,  as  such  sheriff 
as  aforesaid,  in  due  form  of  law  to  be  executed  as  aforesaid^ 
to  wit,  on  the  9th  February,  1839;  the  Honourable  Sir 
Joseph  Liitledale,  Knight,  then  and  still  being  one  of  the 
justices  of  the  said  Court  of  our  said  Lady  the  Queen,  be* 
fore  the  Queen  herself,  by  a  certain  summons  in  writing, 
under  his  hand,  and  bearing  date  the  day  and  year  last  afore- 
said, and  made  by  him  the  said  Sir  Jo$eph  LiMtdale, 
Knight,  so  being  such  justice  as  aforesaid,  in  the  said  cause 
mentioned  in  the  said  writ  in  the  said  declaration  mentioned, 
did  require  the  attorney  or  agent  of  the  plaintiff  to  attend 
him,  at  his  chambers,  in  the  Rolls  Gardens,  on  the  Monday 
then  next,  at  1 1  o'clock  in  the  forenoon,  to  shew  cause  why 
the  judgment  signed  in  the  said  cause  mentioned,  in  the  said 
writ  in  the  said  declaration  mentioned,  and  the  said  writ  in 
the  said  declaration  mentioned  should  not  be  set  aside,  of 
which  said  summons  the  defendant;  as  such  sheriff  as  afore- 
said, on  the  day  and  year  last  aforesaid,  had  notice,  and 
thereupon  afterwards,  and  before  the  commencement  of  this 
suit  that  is  to  say,  on  the  Tuesday  next  following  the  said 
Monday  in  the  said  summons  mentioned^  to  wit,  on  the  12th 
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February^  in  the  year  last  aforesaid^  the  Honourable  Sir        1841. 
Jolin  Patteson,  Knight,  then  and  still  being  another  of  the      ^^^^ 
justices  of  the  said  Court  of  our  said  Lady  the  Queen,  «. 

before  the  Queen  herself,  by  a  certain  order  in  writings  Paynteb. 
under  his  hand,  and  bearing  date  the  day  and  year  last  afore- 
said,  and  made  by  him  the  said  last-mentioned  justice,  id 
the  said  cause  mentioned  in  the  said  writ  in  the  said  decla- 
ration mentioned,  did  order  that  the  said  summons,  therein- 
before  mentioned  and  referred  to,  should  be  postponed  till 
Friday  neit,  and  that  in  the  meantime  all  proceedings  in 
the  said  cause  mentioned,  in  the  said  writ  in  the  said  decla* 
ration  mentioned,  should  be  stayed,  of  which  said  order 
the  said  defendant,  as  such  sheriflF  as  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice;  and 
that  afterwards,  and  before  the  commencement  of  this  suit, 
that  is  to  say,  on  the  day  next  following  the  said  Friday, 
in  the  said  order  mentioned,  to  wit,  on  the  l6th  day  of 
February,  in  the  year  of  our  Lord  1839,  the  said  last-men- 
tioned justice,  by  a  certain  other  order,  made  in  the  said 
cause  mentioned,  in  the  said  writ  in  the  said  declaration 
mentioned,  in  writing  under  his  hand,  and  bearing  date  the 
day  and  year  last  aforesaid,  did  order,  that  upon  payment 
of  costs,  to  be  taxed,  the  judgment  signed  in  the  said  cause 
mentioned,  in  the  said  writ  in  the  said  declaration  mentioned, 
and  the  said  writ  in  the  said  declaration  mentioned,  should 
be  set  aside,  the  landlord  to  plead  and  enter  into  the  consent 
rule  within  a  week,  of  which  said  last-mentioned  order  the 
defendant,  as  such  sheriff  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice.  And  that 
afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  20th  February,  in  the  year  of  our  Lord  1839>  the 
said  costs  in  the  said  last-mentioned  order  were  duly  taxed 
at  the  sum  of  12/.  Ms,,  and  which  said  sum  of  12/.  17^. 
was  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  paid  to  the  plain- 
tiff, John  Mason,  of  all  which  said  last-mentioned  premises 
the  defendant,  as  such  sheriff  as  aforesaid)  afterwards,  to 

F  f2 


CASES  IN  THE  QUEEN^S  BENCH^ 
wit,  on  the  day  and  year  last  aforesaid,  had  notice^  where- 
upon he  the  defendant,  as  such  sheriff  as  aforesaid,  did  not 
execute  the  said  writ  in  the  said  declaration  mentioned,  and 
did  delay  the  execution  thereof,  as  in  the  said  declaration 
is  mentioned,  as  he  fully  might  for  the  cause  aforesaid,  and 
this  he  the  defendant  is  ready  to  verify,  8cc. 

There  was  a  fourth  plea,  also  stating  in  a  different  form 
the  setting  aside  of  the  judgment  and  writ.  Replication : 
similiter  and  de  injurift. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings 
after  Michaelmas  term,  1839,  it  appeared  that  a  judgment 
in  ejectment,  regular  according  to  the  practice  of  the  Court, 
had  been  signed  in  favour  of  the  present  plaintiff,  for  the 
recovery  of  certain  land  in  Surrey.  On  the  7th  February, 
1839,  a  writ  of  habere  facias  possessionem,  founded  on  the 
judgment,  was  lodged  at  the  sheriff's  office  in  town,  the 
warrant  was  forwarded  to  the  officer  by  post  the  same  even- 
ing. On  the  morning  of  the  following  day,  the  plaintiff's 
son  called  at  the  sheriff's  office  to  make  an  appointment 
for  the  execution  of  the  writ.  The  officer  made  an  appoint- 
ment for  Saturday,  the  9th  of  February,  at  11  o'clock,  for 
that  purpose.  This  appointment  he  did  not  keep,  on  the 
ground  that  he  had  notice  of  a  summons  takeu  out  before 
a  judge,  to  set  aside  the  judgment.  The  first  summons 
was  not  attended,  and  on  the  1 1th  February  a  similar  sum- 
mons was  taken  out,  of  which  the  defendant  had  also  notice; 
the  hearing  of  this  summons  was  adjourned,  and  on  Satur- 
day, l6th  February,  the  judge  made  an  order,  setting  aside 
the  judgment  and  writ  of  possession,  but  only  on  payment 
of  costs,  the  proceedings  appearing  to  be  regular.  The  costs 
of  the  ejectment  were  taxed  and  paid,  but  the  Master  dis- 
allowed certain  costs,  about  205.,  incurred  by  the  plaintiff 
in  procuring  the  attendance  of  certain  men  to  assist  the 
sheriff,  at  the  time  appointed,  in  giving  the  plaintiff  posses- 
sion of  the  premises  under  the  writ.  The  Lord  Chief  Jus- 
tice directed  a  verdict  for  the  defendant,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  any  damages  sustained 
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by  hini|  by  reason  of  the  non  execution  of  the  writ.  In 
Hilary  term  following,  Kelly  obtained  a  rule  accordingly, 
against  whicb| 

Pashley  now  shewed  cause  (a).  This  is  an  action  against 
the  sheriff  for  a  neglect  of  duty,  in  omitting  to  execute  a  writ 
of  habere  facias  possessionem,  by  which  the  plaintiff  alleges 
that  he  has  sustained  damage.  The  complaint  is  open  to 
a  double  answer;  first,  the  sheriff  had  a  reasonable  time  to 
execute  the  writ,  and  that  reasonable  time  had  not  elapsed; 
and  secondly,  the  plaintiff  sustained  no  damage  by  non  exe- 
cution of  the  writ.  A  sheriff  has  a  reasonable  time  to 
execute  a  writ,  and  he  is  not  liable  to  an  action  for  not  ex- 
ecuting it  on  the  first  opportunity  that  presents  itself,  unless 
some  damage  is  sustained  by  the  execution  creditor  thereby : 
Cam.  Dig.  Temps,  (D),  Moreland  v.  Leigh  {b),  Carlile  v. 
Parkins  (c),  Aireton  v.  Davi$  (d),  Jacobs  v.  Humphry  (e), 
Randell  v.  Wheble(J).  The  judgment  of  the  Court  in 
the  last  case  shews  that,  if  the  writ  had  been  executed  be- 
fore the  return,  though  after  the  default,  no  action  would 
have  been  maintainable  against  the  sheriff,  unless  some 
special  damage  had  been  shewn  to  have  arisen  from  the 
intervening  neglect,  and  the  sheriff  ought  not  to  be  placed 
in  a  worse  situation  by  the  proceedings,  which  were  regular, 
being  set  aside,  than  he  would  have  been  if  they  had  con- 
tinued in  force,  and  he  had  retained  the  custody  of  the  writ 
for  the  purpose  of  executing  it.  Lord  Tenterden,  in  Carlile 
V.  Parkins{c\  held  the  sheriff's  liability  to  arise  only  where 
he  is  guilty  of  delay  without  any  reasonable  or  probable 
cause.  And  in  this  case,  therefore,  even  if  there  were  delay, 
he  is  not  liable.  The  information  given  to  him,  that  the 
judgment  would  be  set  aside,  afforded  a  reasonable  ground 

(a)  Before  Lord  Denman  C.  J.,  (J)  9  Biug.  740;  S.  C.  3  M.  & 

Patteum,  Coleridge  and    Wight^  Scott,  138. 

man  Js.  (0  «  C.  &  M.  413. 

(6)  1  Stark.  388.  (/)  10  A.  &  E.  719;  5.  C.  S  P, 

(c)  3  Stark.  103.  Sf  D.  608, 
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for  delayi  though  it  may  be  true  that  the  sheriff  would  have 
been  protected  by  the  writ  alone,  however  irregular  the 
other  proceedings  might  have  been:  Barker  v.Braham(a), 
IPatteson  J.  The  judgment  was  not  set  aside  for  irregula- 
rityi  it  was  a  valid  judgment  at  the  time  the  writ  was  in  the 
hands  of  the  sheriff,  and  the  question,  what  were  the  legal 
rights  of  the  plaintiff  and  the  sheriff  at  that  time,  is  not 
affected  by  the  subsequent  setting  aside  of  the  proceedings 
by  the  Court,  as  a  matter  of  favour.]  The  sheriff  was  still 
entitled  to  pause  upon  receiving  such  a  suggestion ;  it  would 
have  been  a  suiScient  discharge  of  his  duty,  if  he  had  exe- 
cuted the  writ  within  a  period  which,  under  all  the  circum"- 
stances  of  the  case,  was  a  reasonable  one. 

The  plaintiff  has  nothing  to  complain  of  but  that  his 
costs  of  collecting  men  for  the  purpose  of  assisting  the 
sheriff  in  the  execution  of  the  writ  were  disallowed,  but  he 
has  no  ground  of  complaint  for  that  cause;  the  sheriff's 
duty  was  to  execute  the  writ.  For  that  purpose  he  might 
have  called  out  the  whole  posse  comitatus,  and  the  plain- 
tiff's costs  were  therefore  incurred  by  him  of  his  own 
wrong.  A  plaintiff,  even  if  he  has  a  right  of  action  for 
costs  he  has  been  put  to,  cannot  recover  more  than  the  law 
would  allow  him  in  the  proceeding  he  has  taken;  Sinclair 
V.  Eldred(b).  The  real  ground  of  the  plaintiff's  complaint 
is,  the  non  allowance  by  the  Master  of  these  costs  upon  the 
taxation  or  setting  aside  the  proceedings,  and  the  objection, 
if  any,  being  to  that  taxation,  ought  to  assume  the  form  of 
a  motion  to  review  the  Master's  taxation. 


Kelly  and  Miller ,  contrsl.     The  judgment  was  obtained, 
and  the  writ  of  execution  issued,  under  circumstances  which 


(fl)  3  Wils.  371.  One  of  the 
grounds  alleged  for  a  new  trial  in 
that  case  was  excessive  damages, 
and  Serjeant  Davy,  in  shewing 
cause,  cited  a  case  in  which  some 
*'  printers'  devils  were  unlawfully 


imprisoned,  for  a  week  only,  and 
during  that  time  lived  well  upon 
beefsteaks  and  porter,  and  the  jury 
gave  them  300/.  a  piece  damages.*' 
(6)  4  Taunt.  7. 
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slew  that  the  plaintiff  was  entitled  to  the  full  benefit  of 
them;  and,  even  if  the  judgment  had  been  irregular,  the 
sheriff  ought  to  have  executed  the  writ,  and  not  he,  but  the 
plaintiff  and  bis  attorney  would  have  been  liable  in  an 
action  for  the  consequences:  Cadrington  v.  Lhyd(a)» 
[Coleridge  J.  If  this  writ  had  been  executed,  should  you 
have  obtained  these  costs?]  We  should  then  have  had 
possession,  and  they  were  disallowed  expressly  on  the 
ground  that  the  writ  had  not  been  executed.  The  amount 
of  damage  is  immaterial;  it  is  sufficient,  if  in  contemplation 
of  law  some  damage  has  been  sustained,  and  the  loss  of 
possession  for  even  a  short  time,  is  sufficient  to  support 
this  action.  The  cases  of  wrong  to  title  are  exceptions  to 
the  general  rule,  that  damnum  and  injuria  must  concur,  in 
order  that  an  action  may  be  maintained. 

Cur.  adv.  vult. 
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liord  Dbnman  C.  J.  (June  10)  delivered  the  judgment 
of  the  Court.-* This  was  an  action  against  the  sheriff  for  not 
executing  a  writ  of  habere  facias  possessionem  in  proper 
time;  The  plaintiff  had  gone  down  with  the  writ  and  wai^ 
rant,  and  some  persons  to  assist  in  putting  it  in  force,  and 
delivered  it  to  the  officer,  desiring  it  might  be  executed 
immediately.  The  officer  refused,  being  told  by  the  defend- 
ant's landlord  that  he  should  set  aside  the  judgment  for 
irregularity.  Afterwards  the  judgment  was  set  aside,  not 
for  irregularity,  but  upon  payment  of  costs  by  the  landlord, 
who  was  let  in  to  defend  by  a  judge's  order.  The  Master, 
in  taxing  those  costs,  disallowed  the  expenses  of  the  plain- 
tiff in  trying  to  have  the  writ  executed  upon  the  very 
ground  that  the  writ  had  not  been  executed.  This  action 
is  brought  principally  to  recover  those  costs  which  would 
have  been  allowed  if  the  sheriff  had  done  his  duty,  and 
executed  the  writ  when  required. 

It  is  now  contended  for  the  sheriff,  that  he  has  a  reason- 
able time  to  execute  every  writ.     No  doubt  he  has,  but 

(a)  8  A.  &  £.  449;  5.  C.  3  N.  &  P.  449. 
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that  does  not  excuse  him  ia  refusing  to  execute  a  writ  when 
he  has  the  opportunity,  is  required  to  do  it,  and  nothing  oc- 
curs to  prevent  him.  Theu  it  is  said  that  application  should 
have  been  made  for  the  Master  to  review  his  taxation  of 
costs,  but  such  application  could  not  have  suceeeded,  for 
the  writ  had  not  been  executed,  owing  to  the  sheriff's  mis- 
conduct. 

The  rule  asks  only  for  a  verdict  for  so  much  of  these 
costs  as  the  Master  shall  think  reasonable.  Perhaps  the  loss 
of  possession  for  a  few  days  might  also  entitle  the  plaintiff 
to  some  damages,  but  they  could  be  but  trifling,  and  no 
leave  was  reserved  as  to  them. 

G«  Rule  absolute. 


Mautid,     ^^^  Queen  v.  The  Mayor  and  Corporation  of  Newbury. 

If  a  corpora-  MaNDAMUS  to  the  corporation  of  Newbury,  to  seal  a 
tion  refuse  .  "^  "" 

compeDsatJon    bond  of  compensation  to  Robert  Baker,  late  town  clerk  of 

coi^ra^r^*^  the  borough  of  Newbury.     The  writ  recited  that  the  said 

officer,  on  the  borough  of  Newbury  is  one  of  the  boroughs  mentioned  in 

Uiey  had  re-  ^  certain  act  of  parliament,  made  and  passed  in  the  sixth 

moved  him  ^pj  seventh  of  the  reign  of  his  late  Majesty,  &c.  King 

cient,  the  William  the  Fourth,  intituled,  **  An  Act  to  provide  for 

l^'asur^  have  ^^^  Regulation  of  Municipal  Corporations  in  England  and 

no  jurisdiction  Wales."     And  that  for  more  than  five  years  before,  and 

question  of  the  ^^^''  ^^^  ^^  ^^^  ^'^^^  ^^  ^^^  passing  of  the  said  act  of 
sufficiency,  parliament,  and  continually  from  thence  until  the  31st  day 
after  entertain-  of  December,  in  the  sixth  and  seventh  of  the  reign  afore« 
ing  that  ques-   g^^jj^  ^p^  Robert  Baker,  of  the  borough  of  Newbury  afore- 

terminins  it  in  said,  gentleman,  was  an  officer  of  the  said  borough,  in  a 
favour  of  the 

claimant,  they  also  adjudicate  upon  the  proper  amount  of  compensation,  this  Court 
Mrill  not  enforce,  by  mandamus,  the  payment  of  such  compensation,  nor  try,  upon  the 
return  to  a  writ  of  mandamus,  the  sufficiency  of  the  cause,  the  claimant  being  bound  in 
the  first  instance  to  proceed  against  the  corporation  by  mandamus,  to  compel  them  to 
restore  him  or  give  him  compensation  for  removal. 

Semble,  that  to  justify  the  removal  of  a  corporate  officer,  there  mubt  be  misconduct 
specially  in  the  execution  of  his  office,  and  that  misconduct  in  duties  which  he  has 
performed  for  the  corporation,  but  which  are  not  necessarily  any  part  of  his  official  duty, 
IS  not  sufficient. 
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certain  office  of  profit  within  the  same  (that  is  to  say),  the        1841. 
office  of  town  clerk  of  the  said  borough,  and  during  all  the      ^"^^^ 
time  aforesaid  was  and  acted  as  town  clerk  of  the  said  y, 

borough^  and  received  the  fees  and  emoluments  of  and  per-  Mayor  &c.  of 
taining  to  the  said  office  of  town  clerk  of  the  said  borough. 
And  that  under  the  provisions  of  the  said  act  of  parliament, 
he  the  said  Robert  Baker  ceased  to  hold  his  said  office  of 
town  clerk  on  the  said  3 1st  day  of  December,  and  that  he  was 
duly  reappointed  to  the  said  office  of  town  clerk  of  the  said 
borough,  under  the  provisions  of  the  said  act,  on  the  12th 
day  of  August,  then  next  ensuing.     And  that  he  the  said 
Robert  Baker,  in  pursuance  of  the  said  reappointment,  con- 
tinued and  acted  as  town  clerk  of  the  said  borough  until  on 
or  about  the  IStb  January,  but  that  on  the  last  mentioned 
day  and  year  he  was  removed  from  his  said  office  of  town 
clerk,  by  the  council  of  the  said  borough,  for  a  cause  other 
than  such  misconduct  as  would  warrant  removal  from  an 
office  held  during  good  behaviour,  and  hath  ever  since  ceased 
to  be  such  town  clerk  as  afosesaid,  whereupon  he  the  said 
Robert  Baker  became  entitled  to  have  an  adequate  com- 
pensation, to  be  assessed  by  the  council  of  the  said  borough, 
and  paid  out  of  the  borough  fund,  for  the  salary,  fees  and 
emoluments  of  such  last  mentioned  office,  regard  being  had 
to  the  manner  of  his  appointment  to  the  said  office,  and  his 
term  or  interest  therein,  and  all  other  circumstances  of  the 
case,  according  to  the  provisions  of  the  said  act  of  parlia- 
ment.    And  that  afterwards,  to  wit,  on  the  10th  day  of 
March,  in  the  said  first  year  of  our  reign,  he  the  said  Robert 
Baker  did  prefer  his  claim  for  such  compensation  to  the 
council  of  the  said  borough,  and  did  deliver  to  the  proper 
officer  of  the  said  borough  a  statement  under  his  hand, 
setting  forth  the  amount  received  by  him  in  such  office  of 
town  clerk  of  said  borough  in  every  year,  during  the  period 
of  five  years  next  before  the  passing  of  the  said  act  of  par- 
liament, on  account  of  the  salary,  fees,  emoluments,  profits 
and  perquisites,  in  respect  whereof  he  claimed  such  com- 
pensation, and  distinguishing  the  office,  place,  situation, 
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1841.        employment  or  appointment^  in  respect  whereof  the  same 
"^-^-^^      had  been  received  by  him,  and  containing  a  declaration  that 
^  ^^  the  same  was  a  true  statement,  according  to  the  best  of  his 

Mayor  &c.  of  knowledge,  information  and  belief,  and  also  setting  forth 
the  sum  claimed  by  him  as  such  compensation.  And  that 
the  said  statement  was  duly  laid  before  the  council  of  the 
said  borough^  in  pursuance  of  the  said  act  of  parliament, 
who  thereupon  afterwards,  to  wit,  on  the  5th  day  of  June, 
in  the  said  1st  year  of  our  reign,  took  the  same  into  con- 
sideration and  determined  to  disallow  the  said  claim,  and 
that  the  same  was  accordingly  disallowed  by  them.  And 
that  thereupon  the  said  Robert  Baker,  having  been  duly 
informed  of  such  determination,  in  pursuance  of  the  said 
act  of  parliament,  and  thinking  himself  aggrieved  thereby, 
did  appeal  to  the  Lords  Commissioners  of  the  Treasury 
against  such  determination  of  the  said  council,  in  pursuance 
of  the  provisions  of  the  said  act  of  parliament,  and  that  such 
proceedings  were  had  and  taken  in  the  matter  of  the  said 
appeal,  that  the  said  Lords  Commissioners,  on  or  about 
the  23d  day  of  January,  made  an  order  in  writing,  signed 
by  three  of  them,  and  did  thereby,  in  pursuance  and  under 
the  authority  of  the  said  act,  order  and  determine  that 
the  said  Robert  Baker  should  receive  an  annuity  of  I07/«, 
such  annuity  to  commence  from  the  time  when  he  was 
removed  from  the  said  office  of  town  clerk,  as  therein 
aforesaid,  and  to  continue  for  his  life,  as  compensation  for 
the  salary,  fees  and  emoluments  of  the  said  office  of  town 
clerk  of  the  said  borough.  That  the  sum  so  awarded  and 
ordered  to  be  paid  to  the  said  Robert  Baker,  as  such  com- 
pensation as  aforesaid,  ought  to  be  secured  to  him  by  bond 
or  obligation,  under  the  common  seal  of  the  said  borough, 
in  a  sufficient  penalty,  conditioned  for  the  payment  to  him, 
his  executors,  administrators  or  assigns,  of  such  sum,  with 
all  arrears  thereof  accrued  due  before  the  date  of  such  bondt 
That  such  bond  or  obligation  ought  to  be  prepared  and 
executed  at  the  expense  of  the  borough  fund  of  the  said 
borough,  and  delivered  to  the  said  Robert  Baker  as  soon  as 
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conveniently  might  be  after  the  said  order  and  determination  i84i. 
of  the  said  Lords  Commissioners  of  our  Treasury,  ac-  ^^^^^^'^ 
cording  to  the  act  of  parliament.  That  a  convenient  and  ^  ^u=en 
reasonable  time  for  the  preparing,  executing  and  delivering  Mayor  &c.  of 
the  said  bond  or  obligation  as  aforesaid  had  long  since 
elapsed,  and  that  the  said  Robert  Baker,  since  the  making 
of  the  said  order  by  the  Lords  Commissioners  of  our  Trea- 
sury as  aforesaid,  and  after  the  lapse  of  such  convenient  and 
reasonable  time  as  aforesaid,  required  and  demanded  of  the 
said  mayor,  aldermen  and  burgesses  of  the  said  borough, 
to  prepare,  execute  and  deliver  to  him  such  bond  or  obli- 
gation, for  securing  payment  of  such  annuity  of  107/. 
awarded  to  him  as  compensation  for  the  loss  of  the  said 
office  of  town  clerk,  from  which  he  was  removed  as  afore- 
said, together  with  all  arrears  accrued  due  thereon  before 
the  date  of  such  bond  or  obligation,  but  that  the  said 
mayor,  aldermen  and  burgesses  of  the  said  borough  wholly 
refused  and  neglected,  and  still  do  refuse  and  neglect  to 
prepare  and  execute  any  such  bond  or  obligation  as  afore- 
said, and  the  same  remains  unprepared  and  unexecuted  in 
contempt  &c.,  and  to  the  damage  and  prejudice  of  the  said 
Robert  Baker*  The  writ  then  commanded  the  said  mayor, 
aldermen  and  burgesses  of  the  said  borough  of  Newbury, 
immediately  after  the  receipt  of  the  writ,  to  prepare  and 
execute  a  bond  or  obligation,  under  the  common  seal  of  the 
said  borough,  in  a  sufficient  penalty,  conditioned  for  the 
payment  to  the  said  Robert  Baker  of  the  said  annuity  of 
107/.,  and  deliver  the  same  to  the  said  Robert  Baker. 

The  corporation  returned,  that  the  said  Robert  Baker, 
after  his  reappointment  to  the  office  of  town  clerk  of  the 
said  ^orough,  had  been  removed  by  the  corporation  for  such 
misconduct  as  would  warrant  removal  from  any  office  held 
during  good  behaviour.  They  then  stated  the  circumstances 
of  the  alleged  misbehaviour,  which  arose  in  the  manage- 
ment of  certain  informations  filed  in  Chancery  against  the 
corporation  existing  before  the  passing  of  the  Municipal  Cor- 
poration Act,  as  trustees  and  visitors  of  certain  charities,  and 
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1841.  in  which  said  information  and  Hupplemental  informations  the 
''-^^^^  trustees  afterwards  appointed  were  made  defendants.  The 
f,,  return  then  stated  that  Robert  Baker,  down  to  the  time  of  his 

Mayor  &c.  of  removal,  held  and  exercised,  together  with  his  office  of  town 
clerk,  the  office  of  attorney  and  solicitor  to  the  corporation,  and 
acted  as  such  during  that  time  in  the  suits  above fnentioned, 
and  that  he  was  likewise  employed  as  solicitor  in  the  said 
supplemental  suit.  The  return  then  alleged  improprieties 
in  being  indebted  to  the  corporation  in  a  sum  of  1000/., 
without  paying  or  accounting  for  the  same,  and  an  impro- 
priety in  the  accounts  in  blending  a  sum  of  500/.,  part  of  the 
charity  funds,  with  the  corporation  accounts.  The  return 
also  stated  the  filing  of  certain  petitions  in  the  supplemental 
suit,  in  opposition  to  express  instructions  to  suspend  pro- 
ceedings, on  the  ground  that  negotiations  were  pending,  by 
which  the  negotiations  were  impeded,  and  the  charities 
subjected  to  heavy  costs. 

The  return  further  stated,  that  the  council  of  the  borough 
for  these  causes  did  dismiss  the  said  Robert  Baker,  after 
hearing  him,  and  having  resolved  that  the  same  would  war- 
rant his  removal  from  any  office  held  during  good  behaviour. 
The  return  further  stated,  that,  on  the  ground  that  he  was 
dismissed  for  sufficient  cause,  the  council  did  disallow  his 
claim  for  compensation,  and  on  his  appeal  to  the  Treasury 
did  appear  and  inform  the  Lords  of  the  Treasury  of  the 
ground  of  such  disallowance. 

The  case  was  argued  upon  a  concilium  in  Hilary 
term  (a),  by 

Sir  J.Campbell  A.G.  for  the  prosecutor.  The  provisions 
of  the  act  5  &  6  Will.  4,  c.  76,  s.  66,  for  the  compensa- 
tion of  officers  not  reappointed  are  illusory,  if  the  corpo- 
ration can  evade  them  by  reappointing  their  officers  and 
subsequently  dismissing  them  at  pleasure.  It  may  be  con- 
ceded that  the  Lords  of  the  Treasury  have  no  jurisdiction 

(a)  Wednesday,  Jan.  27,  before  Lord  Daman  C.  J.,  LUtkdale,  F9I- 
ttton  and  Coleridge  Js. 
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over  this  matter,  if  there  were  a  good  ground  of  removal        I84i. 
Reg.  V.  The  Corporation  of  Wanoick{a)\  but,  if  not,  then    •j^^X'*^ 
they  had  jurisdiction!  which  in  this  case  they  have  exercised  «. 

by  finding  the  amount  of  compensation  to  which  the  claim-  ^^wb^V? 
ant  is  entitled.  The  cases  of  Reg.  v.  The  Corporation  of 
Poole  {b)  and  Reg.  v.  The  Corporation  of  Bridgewater  {c) 
are  not  opposed  to  this  argument.  The  return  in  this  case 
shews  no  sufficient  ground  of  amotion.  There  must  be  an 
act  of  misconduct  against  the  duty  in  the  office;  Bagg*s 
case  (d).  The  misconduct  here,  if  any,  is  in  the  manage- 
ment of  the  chancery  suit,  and  misconduct  in  one  office  is 
no  ground  for  removal  from  another:  JRex  v.  Chalke{e\ 
Rex  v.  The  Mayor  of  Doncaster^f)^  Rex  v.  Carlisle  (g). 

J.  L.  Adolphus  contrsi.  This  is  an  attempt  to  overrule 
the  decision  in  the  case  of  Reg.  v.  The  Corporation  of  War* 
wick  {a).  The  mandamus  requires  the  corporation  to  exe- 
cute a  bond  for  certain  sums,  founded  on  an  adjudication  of 
the  Treasury,  which  having  been  pronounced  without  juris- 
diction is  void.  It  is  not  disputed  that  the  Treasury  have 
no  jurisdiction  to  award  compensation  if  there  were  good 
ground  of  amotion.  But  how  are  they  to  know  whether  the 
grounds  of  amotion  were  good  or  not,  they  having  no  juris- 
diction to  inquire  into  the  validity  of  them  ?  Their  jurisdic- 
tion is  ousted  by  it  being  brought  .to  their  knowledge  that 
the  dispute  is  not  the  amount  of  compensation,  but  the 
right  to  any  compensation.  The  claimant  ought,  on  the 
refusal  of  the  corporation  to  make  him  compensation,  to 
have  applied  to  this  Court  for  a  mandamus  either  to  restore 
or  compensate  him :  the  corporation  would  then  have  re- 
turned their  causes  of  amotion,  and  their  validity  might  have 
been  inquired  into  by  this  Court,  which  is  the  competent 
tribunal  to  determine  that  question.  The  corporation,  know- 
ing the  Lords  of  the  Treasury  had  no  jurisdiction  until  that 

(fl)  10  A.  &  E.  886;  S.  C.  3  P.  (rf)  1 1  Co.  93. 

&D.  499.  (e)  1  Ld.  Raym.  395. 

(6)  3  N.  &  P.  119.  (/)  2  Ld.  Rayni.  1564. 

(c)  2  P.  &  D.  504.  (g)  8  Mod.  99. 
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1841.         was  determined,  could  not  be  called  upon  to  produce  evH 
J^X^^      dence  before  them  on  the  question  of  compensation,  on 
V.  the  ground  that  it  might  eventually  appear  that  the  Lords 

^BWBUBr?^  of  the  Treasury  would  have  jurisdiction  to  determine  it. 

Sir  J,  Campbell  A.  6.  in  reply.  The  Lords  of  the  Trea* 
sury  have  jurisdiction  to  try  the  question  of  amount  of  com- 
pensatioui  and  have  done  so;  and,  even  supposing  that  to 
have  been  done  de  bene  esse,  it  became  good  on  its  appeal^ 
ing  that  the  corporation  had  no  right  to  remove  the  claimant 
The  Court  can  now  say  whether  the  grounds  assigned  are 
sufficient 

Cur.  adv.  tmU. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — ^This  was  a  mandamus  to  affix  the  corporate  seal 
to  a  bond  for  securing  an  annuity  of  107/.  as  compensation 
for  the  office  of  town  clerk,  being  the  amount  awarded  by 
the  Lords  of  the  Treasury^  after  appeal  made  to  them  by  the 
prosecutor,  on  the  ground  that  he  had  been  removed  with- 
out sufficient  cause,  within  the  66th  section  of  the  Municipal 
Reform  Act.  The  return  sets  out  the  cause  of  amotion, 
which  consists  of  several  imputed  improprieties  in  the  con* 
duct  of  the  town  clerk,  in  reference  to  the  mode  of  keeping 
his  account  of  certain  money  belonging  to  the  corporation, 
and  also  in  his  management  of  chancery  suitSi  wherein  he 
acted  as  their  solicitor.  We  are  disposed  to  think  the  charge 
of  misconduct  insufficient,  as  not  being  shewn  in  any  man« 
ner  to  have  been  connected  with  the  office  of  town  clerk, 
and  also  as  containing  no  imputation  of  improper  motives^ 
But  the  facts  appearing  in  the  writ  and  return  fail  to  shew 
the  prosecutor  entitled  to  the  annuity  awarded.  The  cor^- 
poration  removed  as  for  misconduct,  the  appeal  was  against 
that  amotion,  and  we  have  already  decided,  more  than  once, 
that  no  appeal  on  that  ground  lies  to  the  Lords  of  the 
Treasury,  their  jurisdiction  being  confined  to  the  questioUf 
whether  the  compensation,  when  the  body  corporate  has 
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awarded  oue,  is  adequate  and  just.     It  is  true  that  in  this        1841. 
case  the  Lords  have  not  only  adjudged  the  amotion  bad^    Tko*^ 
but  have  also  awarded  that  compensation^  for  securing  which  9. 

the  bond  is  required:  but  this  question  of  amount,  ihe  Mayor &c.^of 
only  one  that  belongs  to  them,  does  not  appear  to  have 
been  brought  before  them  by  the  interested  parties.  It  was 
argued  that  the  award  was  contingently  made,  but  this  does 
not  appear  to  have  been  the  course  of  proceeding,  nor  dp 
we  find  any  statement  that  the  corporation  either'consented 
that  it  should  be  $0,  or  have  even  been  heard  on  the  ques- 
tion of  amount. 
O.  Judgment  for  the  defendants. 


Green  and  others  t?.  Smithies.  Mayibih. 

Assumpsit.    The  first  count  was  on  a  bill  of  ex.  S^  P^he"" 

change,  of  which  the  plaintiffs  were  indorsees.   There  were  plaintiffs'  de- 

ako  the  common  counts  for  goods  sold  and  delivered,  and  actioti  of  as- 

on  an  account  stated.    The  defendant  pleaded  to  the  first  ^^^^}^  ^^  » 

.    bill  of  ex- 
count,  traversing  the  notice  of  dishonour,  and  to  the  resi-  change,  and 

due  he  pleaded  a  payment  into  Court  of  5/.  17s.,  and  denied  ^nd^jScred 

any  liability  ultra;  on  which  issue  was  joined.  The  particu-  stated  goods 

lars  of  the  plaintiffs'  demand  were  in  the  following  form: —  vered  "o  the* 

.......  .  •     .  .  .     amount  of 

This  action  »  brought  to  recover  the  sum  of  54/.  lOi.  da.  upon  the  4^/.  5j.^  they 

foUowing  accoant:—  £.    i,    d.  •       then  gave  ere- 

March^  1839.    Various  items  for  goods  delivered  .  43    5    0         ^'^\^^^  &  bill  of 

AFile.    B,biU 86    8    0  '^i^^Ziof 

5  17     0  ^^  ^^''  ^^^^^ 

,         _     ,  a  further  sum 

May.    Goods 10  18    0         of  IO/.I81.  for 

""^ goods,  and  to 

16  15    0  the  amount  of 

July.    To  amount  of  bill  of  exchange  dated  26th  of  the  two  sums 

Apr.  1839,  indorsed  by  you,  and  mentioned  ^15/.  151  n 

in  the  said  declaration 36    8    0  added,  tlie 

To  expenses  upon  returned  bill.    •..'.176  amount  of 

—  S6i.  8«.  "  for 

£54  10    6  the  bill  men- 

tioned in  the 
declaration,  and  indorsed  by  the  defendant*'    Held,  that  the  defendant  could  not  avail 
himself  of  the  transfer  of  tlie  bill  to  the  plaintiff  without  an  appropriate  plea,  as  the  two 
items  in  the  particularSf  with  rsspect  to  the  bill;  destroyed  each  other^  so  that  there  was 
no  admission  of  payment 
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1841.  At  the  trial  at  the  Liverpool  summer  assizes,  1840,  the 

^T^^^      defendant  had  a  verdict  on  the  first  count,  and  the  plaintiffs 
V.  on  the  other  counts,  damages  47/.  58*,  leave  being  reserved 

SMtTHr£8.  jQ  ^1^^  defendant  to  move  to  reduce  the  damages  by  a  sum 
of  36/.  85.,  on  the  ground  that  the  particulars  gave  the 
defendant  credit  for  a  bill  of  that  amount,  which  was  equi- 
valent to  a  plea  of  payment,  supported  by  evidence  of  that 
fact.     A  rule  having  been  obtained  accordingly, 

W.  H.  Watson  (a)  shewed  cause.  The  defendant  has 
no  right  to  rely  on  the  credit  given  for  the  bill  in  the  par- 
ticulars  without  looking  at  the  other  items  in  them,  which 
shew  the  real  state  of  the  account,  and  that,  though  at  a 
particular  stage  of  it  he  was  entitled  to  credit  for  the  bill, 
that  credit  was  subsequently  put  an  end  to  by  the  bill, 
which  merely  suspended  the  original  claim,  being  disho- 
noured. The  debit  of  the  bill  returned  was  put  in  the 
particulars  for  that  purpose,  it  was  unnecessary  to  put  it  in 
the  particulars  for  any  other.  The  omission  of  it  would 
not  prevent  the  plaintiffs  from  recovering  upon  it:  Cooper 
V.  Amos{b). 

Dundas  and  J.  Bayley  contrjk.  Giving  a  bill  of  ex- 
change, which  the  other  party  makes  his  own  by  laches,  is 
equivalent  to  all  intents  and  purposes  to  payment :  3  &  4 
Ann.  c.  9,  s.  ?•  The  fact  that  a  bill  of  exchange  has  been 
given  is  prim&  facie  evidence  of  payment :  Hehden  v.  Hart^ 
sink  (c),  Boswetl  v.  Smith  (rf).  The  particulars  therefore  do 
admit  a  prim&  facie  case  of  payment,  the  effect  of  which 
is  not  avoided  by  a  subsequent  debit  of  the  bill,  such  debit 
in  itself  not  having  the  effect  of  defeating  the  admission  of 
a  payment.  To  give  it  that  effect,  it  must  be  shewn  that 
the  plaintiffs   had   taken  due  course  to  obtain   payment 

thereof. 

Cur.  adv.  vult. 

(•)  Before  Lord  Denman  C.  J.         (6)  2  C.  &  P.  267. 
Fatieson^  Wiiliam  and  Colorize         (c)  4  Esp.  46. 
Js.  ((i)  6  0.&P.60. 


TRINITY  TERM,  IV  VICT. 

Lord  Dbnman  C.  J.  delivered  the  judgment  of  the 
Court. — In  this  case  the  first  count  being  abandoned,  the 
plaintiff  proves  goods  sold  and  delivered  to  the  amount  of 
5SL  3s. — of  this  5/.  175.  is  paid  into  Court,  and  the  verdict 
has  been  taken  for  47/.  65.  the  balance — but  defendant  says, 
I  am  entitled  also  to  deduct  a  bill  drawn  by  me  and  in- 
dorsed to  plaintiff  for  36/.  8s.,  which  plaintiff  has  made  his 
own  by  laches  in  not  giving  notice  of  dishonour.  The 
plaintiff  says  you  should  have  pleaded  that,  and  cannot  give 
it  in  evidence  under  non-assumpsit.  The  answer  is,  I 
could  not;  your  particulars  admit  it.  On  looking  at  the 
particulars,  they  give  credit  for  the  bill  in  the  first  instance, 
but  then  debit  it  again,  as  returned  dishonoured.  They 
must  be  taken  altogether,  and  then  there  is  no  admission  of 
payment  at  all.  The  case  is  the  same  as  if  the  bill  had  not 
been  mentioned  at  all  in  the  particulars,  the  two  items  de- 
stroy each  other.     The  rule  must  be  discharged. 
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G. 


Rule  discharged. 


Dewar  and  another  1;.  Swabey  and  another. 


Satutday^ 
June  \9th. 


Assumpsit.— The  declaration  contained  three  counts:  S^i^mins"" 

1,  on  a  special  contract;  2,  for  money  had  and  received;  to  strike  out 
^  *    4  *  J  one  of  several 

3,  on  an  account  stated.  coants,  as 

founded  on  the 
same  subject-matter  of  complaint,  the  judge,  being  satisfied,  on  cause  shewn  by  the 
pleintifiT,  allows  both  counts,  on  the  ground  that  it  is  intended  to  establish  a  distinct 
matter  of  complaint  under  each,  and  the  plaintiff  succeeds  at  the  trial  on  an  issue  arising 
out  of  one  only  of  the  counts  so  allowed,  if  the  judge  at  nisi  prius  certifies,  under 
Rqg.  Gen.  Ilil.  4  Will.  4,  r.  7,  that  it  was  not  bouft  fide  intended  to  establish  distinct 
matter  of  complaint  on  the  several  counts,  the  certificate  will  deprive  the  plaintiff  of  all 
the  costs  of  the  cause. 

Held,  where  there  are  three  counts,  and  on  summons  to  strike  out  the  1st  or  2d,  they 
are  allowed  to  stand,  on  the  ground  of  plaintiff's  intention  to  establish  a  distinct  com- 
plaint under  each,  if  the  plaintiff  at  the  trial  succeeds  on  the  Snd  and  fails  on  the  1st 
and  3d,  a  certificate,  under  rule  7,  that  he  did  not  intend  to  establish  a  distinct  mat- 
ter of  complaint  **  in  respect  of  either  of  the  counts  on  which  he  hta /ailed"  is  inope- 
rarive,  because  it  does  not  apply  to  the  two  counts  in  lespect  of  which  the  summons  was 
taken  out. 

After  trial  and  judge's  certificate  it  is  too  late  to  object  to  an  order,  allowms  two 
counts,  that  it  was  improperly  made,  because  the  counts  were  not  in  apparent  violation 
of  rule  5. 


VOL.  I. — O.  D. 


O  O 
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The  defendants  took  out  a  flUDiinons  to  sliew  cause  why 
the  first  or  second  count  should  not  be  struck  out,  which 
was  attended  before  Patieson  J.  The  learned  judgc^  after 
bearing  counsel  on  behalf  of  the  plaintiffs,  dismissed  the 
summonSf  with  an  indorsement  that  he  was  *'  satisfied,  upon 
the  cause  shewn,  that  some  distinct  subject-matter  of  com- 
plaint was  bona  fide  intended  to  be  established  in  respect 
of  each  of  the  counts/' 

The  pleas  were,  1,  non  assumpsit  to  the  whole  dedara* 
tion;  2,  to  the  first  count,  a  traverse  of  the  breach.  Issues 
joined. 

At  the  trial  the  cause  was  referred  to  the  arbitration  of  a 
barrister,  with  power  to  certify  for  a  special  jury,  and  with 
the  same  power  that  a  judge  at  nisi  prius  would  have  to 
certify  that  no  distinct  subject-matter  of  complaint  was  bon4 
fide  intended  to  be  established  in  respect  of  each  count; 
the  costs  of  the  cause  to  abide  the  event  of  the  award. 
The  arbitrator,  by  his  award,  directed  a  verdict  to  be  entered 
for  the  defendants  on  the  first  and  last  counts  of  the  decla- 
ration, and  upon  the  second  plea  to  the  first  count;  but  for 
the  plaintiffs  on  the  second  count,  damages  395/.  10s.  8cf. 
He  then  certified  that  the  cause  was  fit  to  be  tried  by  a 
special  jury,  and  that  no  distinct  subject-matter  of  complaint 
was  bon4  fide  intended  to  be  established  "  in  respect  of 
either  of  the  counts  upon  which  the  plaintiiFs  have  foiled." 
In  March,  1841,  costs  were  taxed.  The  defendants  insisted 
that  the  certificate  disentitled  the  plaintiffs  to  any  costs 
whatever.  The  master  '*  allowed  the  plaintiffs  the  costs  of 
the  cause,  including  the  costs  of  the  issue  found  for  them, 
but  disallowing  so  much  of  the  plaintiffs'  costs  as  related 
to  the  issues  found  for  the  defendants,''  subject  to  the 
opinion  of  the  Court.  A  rule  nisi  having  been  obtained  by 
the  defendants  to  review  the  taxation, 

Cresswell  and  Greenwood  now  shewed  cause  (a).  Ist, 
The  certificate  was  inoperative,  because  it  was  founded  on 
an  order  which  the  judge  had  no  authority  to  make.    The 

(a)  Before  Lord  Iknman  C.  J*,  Patiuonp  William  aod  CokrVg^  Js. 
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Ist  and  find  counts  do  not  appear,  on  ibe  face  of  tlieD)>  to  184J. 
be  ^*  founded  oq  oqe  and  the  same  principal  matter  of  com- 
plaint/'within  the  prohibition  of  Reg. Gen.  Hil.T.  4  WillA, 
Genetal  Rules  and  Regulations,  5  (a).  They  are  not,  there- 
fore, ^^used  in  apparent  violation"  of  that  rule,  so  as  to 
warrant  an  application  to  a  judge,  under  rule  6,  for  an  order 
to  strike  out  one  of  those  counts.  [Coleridge  J.  You  con- 
strue ^*  apparent''  as  synonymous  with  *^  on  the  fs^ce."  But 
ail  counts  are  made  to  appear  different  on  the  face  of  them; 
that  criterion  therefore  would  leave  all  the  mischief  contem- 
plated by  the  rule  untouched.  Counts  for  goods  bargained 
and  sold,  a|id  for  goods  sold  and  delivered,  differ  on  the 
face  of  them,  yet  the  particulars  may  shew  that  t)iey  both 
include  the  same  demand.]  Identity  of  matter  of  complaint, 
as  presented  on  the  record,  would  place  the  counts  in  appa- 
rent violation  of  the  rule,  and  that  would  seem  to  be  the 
true  criterion.  The  plaintiff's  ability  to  recover  on  both  is 
no  criterion,  for  rule  5  expressly  allows  several  counts 
in  some  cases,  where,  from  the  nature  of  the  complaint,  the 
plaintiff  cannot  recover  on  both.  Temple  v.  Keily(b)  and 
Vaughan  v.  Glenn  (c)  shew  that  counts  founded  on  the 
same  transaction  may  be  allowed,  if  the  identity  of  their 
subject* matter  is  not  manifested  by  the  record.  [Cole- 
ridge J.  Is  it  open  to  you  now  to  object  to  the  propriety  of 
the  judge's  order?  You  might  have  applied  to  the  Court 
to  set  it  aside.]  It  was  in  the  plaintiffs'  favour.  {Cok" 
ri^e  J.  Yes,  but  conditioned  with  a  severe  penalty,  if  they 
failed  to  prove  a  distinct  subject-matter  of  complaint.  The 
language  of  the  7th  rule  is  very  clear.  If  you  can  now 
question  the  order,  the  master,  on  taxation,  may  do  so  like- 
wise. You  went  to  trial  with  the  yoke  round  your  neck. 
Paiieson  J.  The  order  allowing  the  counts  complained  of 
to  stand  is  not  made,  unless  the  plaintiff  enters  before  the 
judge  on  the  summons  into  an  explanation  why  he  wishes 
to  retain  them.     He  may  refuse  an  explanation,  and  say, 

(«)  3  N.  &  11.  2.         (6)  0  Dowl.  P.  C.  99.  (c)  5  M.  &  W.  577; 
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''  I  insist  on  keeping  the  counts  without  the  peril  I  shall 
incur  from  the  allowance;"  and  if  the  judge  then  ordered 
one  of  the  counts  to  be  struck  out,  as  he  probably  would, 
the  plaintiff  might  apply  here  to  rescind  that  order,  and  the 
matter  would  come  regularly  before  us.  But  after  he  has 
shewn  cause  on  the  summons,  and  acquiesced  in  the  allow- 
ance of  the  counts^  what  right  has  he  now  to  complain  of 
the  consequences  ?]  If  it  is  open  to  him  to  question  the 
order,  it  will  be  as  convenient  to  do  so  at  this  stage  of  the 
cause  as  at  any  other ;  for  by  waiting  the  result  of  the  trial, 
he  may  find  it  unnecessary  to  apply.  [Lord  Denman  C.  J. 
We  entertain  no  doubt  that  you  cannot  now  question  the 
propriety  of  the  judge's  order.  That  is  also  plain  from  the 
words  of  rule  7,  as  well  as  from  a  consideration  of  the 
manifest  convenience  of  all  parties.] 

Secondly,  the  certificate  of  the  arbitrator  is  defective  for 
ambiguity.  He  was  authorised  to  certify,  if  he  saw  occa- 
sion, that  the  plaintiff  did  not  intend  to  establish  any  dis- 
tinct subject-matter  of  complaint  under  the  first  and  second 
counts,  which  were  the  counts  allowed  on  summons.  But 
be  has  certified  that  the  first  and  third  counts  were  intended 
to  embrace  the  same  subject-matter,  on  which  no  question 
had  been  made.    The  certificate  is  inoperative. 

Thirdly,  the  plaintiffs  are,  at  ail  events,  entitled  to  the 
general  costs  of  the  cause.  By  rule  7,  if  the  plaintiffs  fail 
to  establish  a  distinct  complaint  in  respect  of  one  of  several 
counts,  and  a  verdict  passes  against  them  on  that  count, 
they  are  liable  for  the  costs  of  the  evidetice  and  pleadings 
occasioned  by  that  count.  And  the  latter  part  of  that  rule 
increases  that  penalty,  on  certificate  of  the  judge  at  nisi 
prius,  by  depriving  the  plaintiff  of  the  costs  upon  all  the 
issues  on  which  he  succeeds.  The  phrase  "  costs  of  the 
issues"  must  be  limited  to  those  of  the  pleadings  and  evi- 
dence, and  cannot  extend  to  the  general  costs  of  the  cause, 
such  as  the  costs  of  a  special  jury  or  the  court  fees.  [Pat' 
teson  J.  What  is  there  to  hang  their  claim  for  costs  upon, 
if  not  upon  any  issue  ?]    They  have  the  verdict,  and  it  would 
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be  unjust  to  deprive  them  of  the  general  costs.  [Lord  1841. 
Denman  C.  J.  The  7th  rule  is  a  very  strong  one  uodoubt- 
edly,  and  underwent  much  discussion  at  the  time  of  making 
it.  The  penalty  is  severe,  and  possibly  disproportionate  in 
some  instances.  Palteson  J.  I  always  explain  to  parties,  on 
these  occasions,  the  peril  they  are  in.]  The  rule  seems  to 
contemplate  that  the  plaintiff  has  succeeded  on  some  issue 
which  will  carry  the  general  costs. 

Peacock  contrd.  The  plaintiffs  were  required  by  the 
summons  to  satisfy  the  judge  that  they  intended  to  prove 
at  the  trial  distinct  matters  of  complaint  under  each  count. 
They  failed  in  that  proof,  and  they  lose  the  costs  of  the  cause. 
[Patteson  J.  The  arbitrator  was'  to  certify  as  to  the  counts 
allowed.  He  has  not  mentioned  the  second.]  He  has  done 
so  in  effect,  for  it  was  the  standard  of  comparison.  [Patte^ 
ion  J.  Distinct  matters  of  complaint  in  respect  of  each  count 
so  allowed,  must  mean  here  distinct  as  between  the  first  and 
second  count.  It  was  of  no  importance  whether  they  were 
distinct  on  comparison  of  the  first  and  third.]  The  plain- 
tiffs succeeded  on  the  second  count,  which  had  been  allowed; 
the  arbitrator,  in  effect,  compares  with  it  both  the  first  and 
third  counts,  and  finds  that  neither  under  the  first  count 
(which  had  been  allowed)  nor  under  the  third  was  there  a 
distinct  complaint,  i.  e.  distinct  from  the  second  count. 
As  to  the  costs,  there  is  no  issue  found  for  the  plaintiffs  on 
which  they  can  be  recovered.  \Coleridge  J.  But  the  costs  of 
the  special  jury  are  independent  of  the  result  of  the  cause.] 
They  must  follow  the  fate  of  the  issues.  [Coleridge  J.  The 
plaintiffs  have  a  verdict  and  a  certificate  for  a  special  jury. 
They  have  succeeded  on  one  issue,  though  they  are  deprived 
of  the  costs  on  it;  but  you  must  contend  that  the  costs  of 
a  special  jury  are  inseparably  connected  with  those  on  the 

issue.] 

Ciir.  adv»  vult. 

Lord  D£NMAN  C.  J.,  at  the  sittings  after  this  term  (June 
17),  delivered  the  judgment  of  the  Court.-^Iu  this  case. 
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the  indorsemeot  on  the  summons  for  striking  out  either  the 
first  or  second  counts  allowed  them  both  to  stand,  the  judge 
being  satisfied  that  some  distinct  subject-matter  of  com- 
plaint was  bon&  fide  intended  to  be  established  in  respect 
to  each.  The  summons  did  not  apply  to  the  third  cotint 
at  all.  The  arbitrator,  to  whom  the  cause  was  l-eferred, 
with  the  same  power  of  certifying  as  to  the  costs  that  a 
judge  would  have  had,  has  directed  a  verdict  for  the  plain- 
tiffs on  the  second  count,  and  for  the  defendants  on  the  first 
and  third,  and  certified  his  opinion  that  it  Was  not  bon&  fide 
intended  to  establish  a  distinct  subject-matter  of  complaint, 
in  respect  of  either  of  the  counts  on  which  the  plaintiffs 
have  failed,  that  is,  the  first  and  third,  but  he  makes  no 
metition  of  the  second. 

Now  his  certificate,  by  the  rule  of  Court,  is  to  be  coti- 
fitied  to  those  counts  which  have  been  allowed  by  the  jtidge; 
it  should  therefore  have  been  confined  to  the  first  and  second 
counts.  By  introducing  the  third  and  omitting  any  express 
mention  of  the  second  in  his  certificate,  he  has  confused 
the  matter,  and  rendered  it  doubtful  what  he  really  means. 
The  word  ''  distinct*'  in  the  indorsement  itlstitutes  a  com- 
parison between  the  first  and  second  counts;  the  word 
''distinct''  in  the  certificate  may  be  intended  to  do  the  same, 
but  it  does  not  in  express  terms  do  so,  and  therefore  we 
think  it  unsafe  to  give  effect  to  the  certificate  by  reason  of 
an  ingenious  argument,  by  which  it  was  attempted  to  shew 
that  it  was  so  intended.  Under  these  circumstances,  we 
think  that  the  master  was  right  in  giving  no  effect  to  the 
certificate. 

With  respect  to  the  effect  of  it,  if  it  had  been  properly 
found,  we  have  no  doubt  that,  as  the  plaintiff  succeeded  on 
no  issue  but  that  to  which  the  certificate  would  have  related, 
the  plaintiff  would  have  been  deprived  of  all  tlie  costs  of 
the  cause. 

Rule  discharged  (a). 


(fl)  See  Head  v.  Baldrey,  3  P.  &  D.  625. 
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Arbouin  v.  Anderson  (a).  ^  "  ^ 

Assumpsit  by   the  indorsee  of  a  bill  of  exchange  Declaration 
against  the  acceptor.  SynstTh? 

The  declaration  stated  that  one  Mogers,  on  8cc.,  made  his  acceptor  of 
bill  of  exchange,  drawn  upon  and  accepted  by  the  defend-  change,  drawn 
aut,  for  the  sum  of  250/.,  payable  to  the  order  of  the  drawer,  by  Jt.,indor8ed 
three  months  after  the  date  thereof;  that  Rogers  mdorsed  M.  indorsed 
to  one  Mansell,  and  Mamell  indorsed  the  same  to  the  pi^^Sc^*^' 
plaintiff.  there  was  no 

Plea:  that  the  bill  was,  for  the  accommodation  and  at  the  f^^  ^^e  draw- 
request  of  Mansellt  and  without  any  consideration  or  value,  j"g  ^i  *5^®P5.: 
»  ,  .    ,  ,  .      ^  ,     ,  ^   .       .      ing  of  the  bill, 

drawn  and  mdorsed  by  Mogers,  and  also  accepted  by  the  or  for  the  in- 

defendant;  and  that  there  never  was  any  consideration  or  ^"f°*^?^*\ 

value  whatever^  either  for  the  drawing  or  indorsing  by  Rogers,  that  the  in- 

or  for  the  accepting  thereof  by  the  defendant,  or  for  Rogers  jf"^"g  "„  ^ 

or  either  of  them,  paying  the  amount  of  the  said  bili^  or  any  blank,  and 

part  thereof;  and  that  there  never  was  any  consideration  or  indoreement, 

value  whatever  for  the  said  indorsement  by  Mansell  of  the  -^-j  who  then 

appeared  to 
bill,  or  for  Mansell  paying  the  amount  of  the  bill,  or  any  be,  and  whom 

part  thereof.    Veri6c«tion.  t^'Jlt, 

Replication :  that  the  indorsement  by  Mansell  was  an  the  lawful 

indorsement  in  blank,  and  not  a  full  or  special  indorsement  y^^^  deHvered 

ordering  the  said  sum  of  money  in  the  said  bill  mentioned  it  to  plaintiff 
,  . ,  .     ,  ,  .      for  value  and 

to  be  paid  to  any  particular  person  or  persons,  or  to  his,  without  no- 

her  or  their  order,  or  otherwise;  and  that  after  the  indorse-  t»ce:— HcW, 

.     on  special  de« 
ment  by  Mansell,  and  before  the  bill  became  due,  certain  murrer,  that 

persons,  to  wit,  Messrs.  Reay,  who  then  appeared  to  be,  ^as^no^^de^ 

and  whom  the  plaintiff  then  believed  to  be,  the  lawful  holders  parture,  and 

of  the  said  bill,  and  entitled  thereto,  delivered  the  same  to  ^o^fess^on  and 

the  plaintiff,  with  the  said  indorsements  of  Rogers  and  Man-  avoidance  of 

5e// thereon,  upon  and  for  a  good  and  sufficient  considera-      SembU,ihtLt 

tion,  and  for  value,  to  wil,  for  the  amount  of  the  bill,  and  die  plea  was 

'  '  .  '  bad  on  special 

the  plaintiff  then  took  and  received  the  same  for  such  good  demurrer  for 

and  sufficient  consideration,  and  without  notice  of  the  said  j*hat*plwntfff 

premises  in  the  plea  mentioned.  gave  no  con« 

sideration  for 
(a)  Decided  in  Easter  term  last  (May  4).  the  bill. 
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Special  demurrer:  the  causes  assigned  were,  that  the 
replication  neither  traverses  or  denies,  nor  confesses  and 
avoids  the  plea,  inasmuch  as  the  defendant  hath^  in  that 
plea,  alleged  that  there  never  was  any  consideration  or  value 
whatever  for  the  said  acceptance,  or  for  either  of  the  indorse- 
ments, or  for  the  defendant,  Rogers  and  Mansell,  or  either 
of  them,  paying  the  amount  of  the  bill,  or  any  part  thereof; 
and  the  replication  does  not  shew  that  there  ever  was  any 
value  or  consideration  for  the  said  acceptance,  or  for  either 
of  the  indorsements,  or  for  any  or  either  of  these  three  per« 
sons  paying  the  bill ;  that  the  replication  does  not  shew 
that  there  was  any  sufficient  consideration  for  the  delivery 
of  the  bill  by  Messrs.  Reay  to  the  plaintiff,  or  what  was  the 
consideration  or  the  nature  of  it,  or  how  or  by  or  to  whom 
the  amount  of  the  said  bill,  which  is  said  to  be  the  con- 
sideration for  such  delivery,  was  paid,  or  in  what  manner 
such  amount  was  a  consideration  for  such  delivery ;  that 
the  replication  neither  denies  nor  confesses  and  avoids  the 
plea,  nor  anything  therein  alleged;  that  the  replication  does 
not  positively  allege  that  Messrs.  Reay  were  holders  or 
proprietors  of  or  entitled  to  the  bill  of  exchange,  but  only 
alleges  that  they  appeared,  and  the  plaintiff  believed  them 
to  be  the  lawful  holders  of  the  bill,  and  entitled  thereto, 
which  is  not  a  sufficient  or  proper  averment  that  the  said 
Messrs.  Reay  were  the  lawful  holders  of  the  said  bill,  &c. 
and  entitled  thereto,  and  no  good  or  sufficient  or  proper 
issue  can  betaken  thereon;  that,  Messrs.  Reay  not  appear- 
ing to  be  parties  to  the  said  bill,  their  delivery  of  it  to  the 
plaintiff  will  not  enable  him  to  maintain  the  action ;  that  it 
does  not  appear  in  the  replication  that  there  was  any  con- 
sideration for  the  acceptance  or  indorsements  in  the  bill,  or 
for  the  defendant's  paying  that  sum,  &c.;  that  the  fact  of  a 
consideration  passing  between  persons  not  parties  to  the 
bill  does  not  entitle  the  plaintiff  to  maintain  this  action;  that 
the  replication  is  a  departure  from  the  declaration,  for  that 
the  declaration  alleges  an  indorsement  to  the  plaintiff  from 
MamelU  and  the  replication  alleges  the  indorsement  from 
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Messrs.  Heay;  and  also^  that  the  plaintiff  claims  in  the « 
declaration  as  indorsee  of  Mansell,  and  the  replication  sets 
forth  a  different  title;  that  it  sets  forth  different  causes  of 
action  from  those  stated  in  the  declaration;  that  the  con- 
sideration in  the  replication  mentioned,  might  be  sufficient  for 
the  indorsement  by  Messrs.  Reay,  but  could  not  have  been 
a  consideration  for  the  acceptance  or  the  indorsements  in 
the  declaration  mentioned,  the  acceptance  and  indorsements 
being  prior  to  and  unconnected  with  the  consideration  and 
value  in  the  replication  mentioned ;  and  that  the  replication 
is  argumentative,  &c.     Joinder  in  demurrer. 

Gunnings  in  support  of  the  demurrer.  The  replication 
discloses  no  right  of  action  in  the  plaintiff.  He  declared 
on  the  bill  as  indorsee  of  Mansell;  the  plea  alleged  that 
there  was  no  consideration  for  the  indorsement.  The 
plaintiff  ought  to  have  replied  that  he  gave  value  to 
Mansellf  which  he  has  not  done.  [Patieson  J.  Is  the 
plea  good?  Suppose  this  very  bill  had  been  drawn, 
accepted  and  indorsed  by  the  several  parties  mentioned  in 
the  declaration,  for  the  accommodation  of  A.,  a  stranger, 
and  A.^  as  the  holder,  had  delivered  it,  without  his  indorse- 
ment to  the  plaintiff  for  a  loan  of  money.  That  state  of 
facts  would  be  consistent  with  your  plea,  but  would  it  be 
an  answer  to  the  action  ?  If  the  plea  had  alleged  that  the 
plaintiff  had  notice  of  those  facts,  and  had  not  given  value 
for  the  bill,  the  case  might  be  different.]  The  plaintiff  can- 
not raise  that  objection,  because  it  is  ground  of  special 
demurrer,  and  has  not  been  stated  in  the  margin  of  the 
Paper  Books:  Parker  v.  Riley  (a).  The  plea  is  good  on 
general  demurrer,  because  the  indorsement  by  Mansell  may 
have  been  a  special  indorsement  to  the  plaintiff,  and  the 
plea  alleges  that  there  was  no  value  for  that  indorsement. 
Again,  conceding  that  the  lawful  holder  of  a  bill,  payable  to 
bearer,  may  confer  a  title  by  delivery,  the  replication  does 
not  state  that  Reay  &  Co.  were  lawful  holders.     It  contains 

(d)  3  M.  &  W.  330. 
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1841.        only  an  argumentatif  e  allegation  to  that  effecti  oti  which  no 
Z'^*^^      material  issue  can  be  taken, 
v. 
Amdersok.        Mellor  contrA.    The  plea  is  bad,  if  consistently  with  its 
allegations  a  state  of  facts  can  be  supposed  on  which  the 
plaintiff  can  recof  er.    [Lord  Denman  C.  J.  Your  objections 
to  this  plea  are  not  stated  in  the  margin  of  thd  Demurrer 
Book^  as  they  ought  to  have  been,  in  some  general  terms, 
at  least.]    This  objection  is  matter  of  substance;  it  is  hot 
stated  that  the  plaintiff  is  not  a  bon&  fide  holder  for  valUe, 
or  that  he  had  notice  of  the  facts  alleged.     It  afibrds  no 
answer  to  the  action,  Goodman  v.  Harvey  (a),  and  is  bad 
on  general  demurrer.    Tli^  replication  is  explanatory  of  the 
declaration,  and  not  a  departure  from  it. 

Gunning  in  reply.  As  the  replication  does  not  allege 
that  Rtay  6c  Co.^  through  whom  the  plaintiff  claims  title, 
were  the  lawful  holders  of  the  bill»  the  case  must  be  Con- 
sidered as  if  they  had  feloniously  obtained  it^  and  then  the 
plaintiff  cannot  recover.  [Pattisson  3.  Have  you  any  autho- 
rity that  plaintiff  must  shew  a  good  title  in  Reay  6c  Co*? 
The  case  of  stolen  goods  may  be  different,  but  it  has  beeh 
held  that  a  bon&  fide  hblder  for  value  of  a  transferable  nego- 
tiable instrUnient,  indorsed  in  blank,  may  recover,  though 
delivered  to  him  by  one  who  had  stolen  it:  Peacock  v. 
Rhodes  (by] 

Lohl  Denman  CJt — The  mode  of  stating,  in  the  rejpli- 
cation,  that  Messrs^  Retiif  were  the  lawful  holders  of  the 
bill,  mtty  not  be  very  usual>  but  I  am  not  prepared  to  say 
it  is  incorrect.  Then  supposing,  in  the  kngUagd  of  the 
plea,  that  there  Was  no  cdnsideratidii  for  the  drawing,  Accept- 
ing or  indorsing  of  the  bill,  the  re^ilicatioh  states  that  the 
indorseitient  by  Mansell  Was  an  itidorsement  in  blank,  and 
thstt  after  the  indorsement  and  before  the  bill  became  due, 

(a)  4  A.  &  £.  870;  .S.C.  6  N.  &  M.  372.  (6)  2  Dougl.  6SS. 
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Reay  &  Co.  delivered  the  bill  to  the  plaintiff,  with  the  i84l. 
indorsements  for  value,  and  that  the  plaintiff  took  it  without 
notice  of  the  premises.  Acting  on  the  doctrine  in  Goodman 
V.  Harvey  (a)  that  the  holder  of  a  bill,  bon^  fide  taken  from  Amdersok. 
one  who  had  fraudulently  disposed  of  it,  may  recover,  the 
mere  possession  purporting  to  be  a  good  title  until  im- 
peached, our  judgment  must  be  for  the  plaintiff. 

Patteson  J. — ^The  replication  is  good  by  way  of  con- 
fession and  avoidance.  The  plea  may  be  sufficient  on 
general  demurrer:  whether  it  would  be  so  on  special  de- 
murrer it  is  not  necessary  to  determine.  The  plea  states 
that  the  bill  was  drawn  by  Rogers  on  and  accepted  by  the 
defendant,  and  was  indorsed  by  Rogers  to  Mamell,  who 
indorsed  without  a  good  and  sufficient  consideration,  but  it 
does  not  go  on  to  state  to  whom  Manselt  indorsed,  or 
whether,  after  such  indorsement,  it  was  stolen  from  Man- 
sellf  or  was  lost  by  him,  but  merely  that  he  indorsed  it. 
Now,  as  the  plaintiff  did  not  take  the  bill  from  Mansell, 
I  do  not  see  how  he  could  traverse  the  facts  stated  in  the 
plea,  unless  he  knew  that  the  person  who  received  the  bill 
from  him  gave  value  for  it.  But  he  replies,  '^I  admit  that 
the  facts  alleged  may  be  all  true,  but  the  indorsement  by 
Mansell  was  an  indorsement  in  blank,  and  the  bill  was  in 
the  hands  of  JReay  &  Co.,  who  appeared  to  be  the  lawful 
holders,  and  I  gave  them  value  for  it."  The  defendant 
might  have  rejoined  that  Reay  &  Co.  stole  or  found  the 
bill,  and  that  the  plaintiff  was  aware  of  it.  The  only  doubt 
I  have  felt  is,  whether  there  was  a  sufficient  allegation  that 
Reay  8c  Co.  were  the  lawful  holders,  and  that  is  made  a 
special  ground  of  demurrer;  but,  on  consideration,  I  do  not 
see  how  the  plaintiff  could  have  stated  more,  because,  as 
the  pleadings  stood,  he  was  not  bound  to  state  that  they 
were  the  lawful  owners.  He  has  alleged  that  they  appeared 
and  he  believed  them  to  be  so,  which  is  sufficient.  The 
defendant  in  bis  rejoinder  might  have  impeached  their  title. 

(a)  4  A.  &  £.  870;  S.C.  6  N.  &  M.  373. 
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Williams  J.---If  the  plaintiff  had  declared  on  a  special 
indorsement  from  Mansell  to  him^  a  plea  that  he  gave  no 
consideration  would  have  been  an  answer;  but  to  this  plea 
it  was  enough  for  the  plaintiff  to  reply  that  he  gave  value 
for  the  bill  to  the  holders  of  it. 


WiGHTMAN  J* — The  plea  is  bad  on  special  demurreri 
and  I  doubt  if  it  would  not  be  bad  on  general  demurrer. 
It  professes  to  set  up  a  want  of  consideration  as  a  defence 
to  the  action,  and  yet,  consistently  with  all  the  allegations  in 
it,  the  plaintiff  may  have  given  value  fol*  the  bill. 

Judgment  for  the  plaintiff. 


Tue$day, 
June  l«^ 
A  barrister, 
who  has  been 
actually  en- 
gaged at  petty 
sessions,  but 
without  pre- 
vious  retainer, 
for  a  defend- 
ant in  a  case 
of  summary 
conviction, 
where  counsel 
are  allowed  by 
6&7  WUL4, 
c.  114|  is  not 
privileged 
from  arrest 
redeundo. 


Newton  v.  Constable,  Bart,  and  others. 

Case  for  maliciously  taking  the  plaintiff  under  a  ca.  sa. 
while  privileged  as  a  barrister^  at  the  suit  of  one  R.  L  in  an 
action  on  promises. 

The  first  count  of  the  declaration,  after  setting  out  the 
judgment,  the  delivery  of  the  writ  to  the  defendant  Coft" 
stable,  as  sheriff  of  Yorkshire,  and  of  the  sheriff's  warrant 
to  the  officer  in  the  usual  way,  stated,  that  the  plaintiff  at 
the  time  of  the  committing  of  the  grievances,  to  wit,  on 
the  4th  day  of  September,  1840,  and,  to  wit^  for  three 
years  and  upwards  then  next  previously,  was  a  barrister  at 
law  of  the  English  bar,  duly  called  thereto,  and  as  such 
barrister  was  actually  practising  at  the  bar  of  the  superior 
courts  at  Westminster,  and  at  the  bar  of  the  courts  of 
assize  and  nisi  prius,  of  oyer  and  terminer,  and  general 
gaol  delivery  in  the  northern  circuit,  usually  holden  in  and 
for  the  county  of  York  at  the  Castle  of  York.  And  the 
plaintiff,  to  wit,  on  the  day  and  year  last  aforesaid,  and  to 
wit,  for  three  years  then  next  previously  was  also  as  such 
barrister  as  aforesaid  aotually  practising  at  the  bar  of  the 
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several  courts  of  general  quarter  sessions  of  the  peacej  of         1841. 
special  sessions  of  the  peace,  and  of  petty  sessions  of  the      ^T^"^"^^ 
peace  usually  holden  for  the  city  and  borough  and  liberty  v. 

of  Ripon,  in  the  county  of  York,  at  the  common  hall  in    Constable. 
the  said  city  and  borough. 

The  declaration  then  stated,  that  before  the  committing 
the  grievances,  &c.  to  wit,  on  the  4th  September,  1840,  at 
a  petty  session  held  for  the  borough  and  city  of  Ripon,  by 
two  justices,  one  John  Shields  appeared  in  obedience  to 
a  summons,  &c.  to  answer  a  charge  of  assault  and  battery, 
contrary  to  the  statute,  &c.  And  the  plaintiff  was  then 
there  present  in  his  proper  place  in  the  said  court  of  petty 
session  as  such  barrister  as  aforesaid,  actually  practising 
at  the  bar  of  the  said  court;  and  the  said  Shields  did  then 
and  there  retain  and  employ  the  plaintiff  as  such  barrister  to 
defend  and  act  for  and  to  aid  and  assist  the  said  Shields  with 
his,  the  plaintiff's,  counsel  and  advice  in  and  about  the  de- 
fence of  the  charge  mentioned  in  the  said  summons.  And 
the  plaintiff  did  accordingly  then  and  there  accept  the  said 
retainer  and  employment  of  the  said  Shields  aforesaid,  and 
the  said  summons  and  charge  then  and  there  came  on  to  be 
and  was  heard  and  determined  before  the  said  two  justices 
so  assembled  and  met  in  petty  session  as  aforesaid.  And  the 
plaintiff  on  the  said  hearing  and  on  the  said  summons  and 
charge,  as  such  barrister  as  aforesaid,  in  pursuance  of  and 
under  his  said  retainer  and  employment  before  the  said 
court  of  petty  session  so  held  by  and  before  the  said  two 
justices,  did  defend  the  said  Shields,  and  act  for  and  assist 
bim  with  his,  the  plaintiff's,  counsel  and  advice  in  and 
about  the  defence  of  the  said  charge.  And  immediately 
after  the  hearing  and  determination  of  the  summons  and 
charge  (the  said  court  being  then  adjourned,  to  wit,  on  the 
said  4th  day  of  September,  1840,)  the  plaintiff  left  the 
said  court  of  petty  sessions  for  the  purpose  of  returning 
directly  to  his  said  residence  (previously  described  as  being 
in  the  borough  of  Ripon),  being  his  place  of  residence 
nearest  to  the  said  courts  and  was  then  and  there  in  the 
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act  of  returning  from  the  said  court  directly  by  the  shortest 
route  to  his  said  residence,  and  during  his  said  returning 
home  from  the  said  court,  the  plaintiff  had  and  enjoyed  by 
law  the  full  and  ample  privilege  and  protection  from  all 
and  every  arrest  on  civil  process  whatsoever,  of  all  which 
premises  the  defendants  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  them  as  hereafter  mentioned 
had  notice ;  yet  the  defendants,  well  knowing  the  premises, 
but  wilfully  and  maliciously  devising,  contriving  and  intend- 
ing to  deprive  the  plaintiff  of  his  said  privilege  and  protec- 
tion, and  to  oppress,  harass  and  injure  the  plaintiff  in  his 
fame  and  credit,  and  to  bring  him  into  public  scandal,  and 
to  cause  and  procure  him  to  be  illegally  imprisoned  and 
detained  by  the  said  sheriff  under  the  said  writ  of  ca.  sa., 
and  thereby  to  impoverish,  oppress  and  wholly  ruin  him,  to 
wit,  on  the  day  and  year  last  aforesaid,  knowingly,  wilfully, 
maliciously  and  unlawfully  did,  while  the  plaintiff  was  in 
the  said  act  of  returning  home  to  his  said  residence  from 
the  said  court,  and  in  the  manner  as  aforesaid,  and  before 
he  had  returned  home,  and  whilst  the  plaintiff  had  and 
enjoyed  by  law  privilege  and  protection  from  arrest  on  civil 
process,  arrest  the  plaintiff  by  his  body,  and  take  bim  into 
custody  under  colour  and  pretence  of  the  said  writ  and 
warrant.  And  the  defendants,  although  then  and  ofteq 
requested,  &g.  so  to  do,  did  not  nor  would  release  the 
plaintiff,  &c.,  but,  on  the  contrary  thereof,  the  defendants 
then  and  there  did  unlawfully,  wilfully  and  maliciously  keep 
the  plaintiff  in  the  said  custody,  and  imprison  the  said 
plaintiff,  and  keep  and  detain  him  in  prison  in  the  common 
gaol  of  the  said  county,  and  elsewhere,  under  colour  and 
pretence  of  the  said  writ  and  warrant  for  a  long  time,  to 
wit,  for  the  space  of  three  weeks  then  next  following, 
and  the  plaintiff  was  so  unlawfully,  wilfully  and  malici* 
ously  imprisoned  by  the  defendants  until  he,  the  plaintiff, 
caused  himself  to  be  removed  from  the  said  gaol  by  a  writ 
of  habeas  corpus,  and  taken  before  the  Honourable  Sir 
Robert  Mounsey  Eolfe,  Knight,  one  of  the  barons  of  her 
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Majesty's  Court  of  Exchequer,  who  did  on  the  !26tb  day         184). 
of  September,  in  tbe  year  of  our  Lord  1840^  make  an  order       i^g^xoN 
that  tbe  said  sheriff  should  discbarge  (a)  tbe  now  plaintiff  v. 

out  of  bis  custody  forthwith,  whereupon  the  said  sheriff*     o"^^^^^^* 
discharged  the  now  plaintiff  as  he  was  commanded.    By 
means  of  which  said  several  premises,  fcc. 

The  second  count  stated,  that  the  plaintiff  attended  the 
session  as  a  barrister,  *'  having  by  law  and  by  the  practice 
of  tbe  said  court  right  of  audience  and  audience  in  all  cases 
of  summary  conviction  in  the  said  court.  And  the  plaintiff 
being  then  there  attending  in  his  place  as  such  counsel  as 
aforesaid,  did  then  and  there  advise  ^nd  counsel  the  said 
justices  upon  a  certain  point  of  law  arising  and  coming 
into  question  in  tbe  said  court,  to  wit,  to  defer  tbe  hearing 
of  the  complaint,"  &c.  (stating  the  assault  case  in  the  first 
count  mentioned.  This  count  then  went  on  to  state  tbe 
arrest  of  the  plaintiff  on  his  return  home  from  court,  as  in 
the  first  count  mentioned). 

The  third  count  stated,  that  at  the  time  of  the  commit- 
ting of  the  grievances,  &c.  '^  to  wit,  on  the  4th  September, 
1840,  and  for  three  years  and  upwards  then  next  preceding, 
the  plaintiff  was  an  inhabitant  householder,  to  wit,  at,  8cc. 
witbin  the  said  city  and  borough  of  Ripon,  and  that  the 
said  two  justices  then  duly  held  a  certain  special  session 
of  the  p^ace  for  the  said  city  and  borough,  called  the  gene- 
ral annual  licensing  meeting,  otherwise  called  the  brewster 
sessions,  for  certain  special  purposes,  that  is  to  say,  for  tbe 
purpose  of  renewing  and  granting  certificates  for  alehouse 
and  other  licenses,^'  8cc.  under  the  9  Geo.  4,  c.  6l.  And  the 
plaintiff,  as  such  barrister  and  as  such  inhabitant  house- 
holder as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, was  attending  the  court  of  special  session  both  in  his 
capacity  ei  counsel  learned  in  tbe  law,  entitled  to  be  of 
counsel,  and  as  such  inhabitant  householder  as  aforesaid, 
having  a  direct  interest  in  the  proceedings,  and  having 
audience  in  the  said  court  according  to  law  and  to  the 

(a)  After>  as  was  stated  in  argament,  consultiflg  with  Parhf  B. 
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1841.         practice  of  the  said   court.     And   the   plaintiff  then  and 

there  remained  for  some  time,  to  wit,  for  the  space  of  two 

hours,  in  bis  proper  and  accustomed  place  and  attendance 

Constable,    upon  the  said  court."     This  count  then  went  on  to  relate 

the  circumstances  of  the  arrest  as  in  the  other  counts. 

General  demurrer  and  joinder. 

The  points  of  which  the  defendants  gave  notice  for  argu- 
ment were  the  following : — **  The  defendants  will  contend 
as  to  all  the  counts  that  they  are  bad  for  the  following 
among  other  reasons,  viz.  that,  if  the  defendants  were  acting 
under  the  writ  of  ca.  sa.,  they  were  justified  in  arresting 
and  detaining  the  plaintiff  notwithstanding  any  claim  of 
privilege  until  be  was  discharged  by  the  authority  of  the 
court  as  stated ;  and,  if  they  were  not  acting  under  the  writ, 
they  were  trespassers,  and  the'action  is  misconceived. 

''  The  defendants  will  also  object  to  each  of  the  counts 
respectively  that  no  sufficient  ground  of  privilege  is  shewn." 

Kelly  in  support  of  the  demurrer  (a).  No  action  for  the 
arrest  of  a  privileged  person  has  ever  been  sustained.  Even 
if  such  an  action  can  be  brought,  the  form  of  it  should  be 
trespass  and  not  case. 

But  the  plaintiff  in  the  present  case  was  not  privileged 
at  all.  A  barrister,  as  a  barrister,  has  no  privilege,  unless 
on  occasions  which  clothe  him  with  the  authority  of  the 
Court.  He  is  protected  while  attending  the  Court  on 
account  of  the  duties  he  has  to  perform  towards  the  Court. 
It  is  because  the  privilege  does  not  attach  to  a  barrister 
personally  that  the  Court  deals  summarily  by  discharging 
him,  and  that  no  action  lies. 

At  all  events  a  barrister  is  privileged  for  the  purpose  of 
performing  his  professional  duties  in  the  superior  Courts 
only.  In  the  superior  Courts  it  seems  he  is  privileged, 
whether  he  has  been  actually  employed  or  not ;  but  those 
Courts  hear  none  who  are  not  barristers,  and  unless  they 

(a)  The  case  was  ai^ued  before  Lord  Denman  C.  J.,  Patleum,  WU- 
liaau  and  CoUridge  Js. 
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were  privileged  in  relation  to  those  Courts.  The  suitor 
might  be  deprived  of  a  hearing.  The  reason  for  the  pri« 
vilege,  therefore,  does  not  extend  to  inferior  Courts.     The  v. 

privilege  of  a  witness  in  all  Courts  is  absolutely  essential 
to  the  administration  of  justice.  [Sir  W.  W.  Follett.  By 
6  &  7  Will.  4,  c.  1 14,  8. 2,  in  cases  of  summary  conviction 
by  magistrates  counsel  may  be  heard.]  It  does  not  appear 
that  the  occasion  of  the  plaintiff's  arrest  was  after  the  pass* 
ing  of  that  act.  If  a  barrister  is  to  be  privileged  to  attend 
all  courts,  whether  superior  or  inferior,  and  whether  em- 
ployed there  or  not,  he  may  go  on  from  Court  to  Court, 
and  eke  out  his  privilege  for  ever.  [Coleridge  J.  If  it  is 
the  privilege  of  the  Court  that  protects  a  barrister,  can  he 
be  discharged  by  a  different  Court  from  that  which  he  has 
been  attending  previously  to  his  arrest  ?]  On  principle  he 
cannot.  IPatleson  J.  It  was  done  in  Willingham  v.  Mat* 
thews  (a).'} 

The  action  is  wrong  in  form.  In  Stokes  v.  IVhite  (b)  it 
was  held  that  case  would  not  lie  for  arresting  the  plaintiff 
while  attending  as  a  witness  at  a  trial.  It  is  true  that  the 
declaration  did  not  aver  malice,  but  malice  in  the  trespasser 
will  not  affect  the  form  of  action.  If  an  arrest  were  made 
without  any  writ  at  all,  or  if  the  defendant  had  also  struck 
the  plaintiff,  the  circumstance  of  the  arrest  or  the  blow 
being  malicious  would  not  make  it  proper  to  sue  in  case 
instead  of  trespass.  The  whole  question  of  privilege  might 
be  raised  on  the  record  in  trespass  as  well  as  in  case ;  the 
defendant  would  justify  under  the  writ,  and  the  privilege 
would  be  replied. 

Sir  W.  W.  Follett  contr^.  The  privilege  of  a  barrister 
is  established  by  the  case  of  Mr.  Hippisley,  mentioned  in 

MeekiHS  V.  Smith  (c),  Luntley  v.  (d),  and  Watson  v. 

Carroll  {e). 

(a)  6  Taunt  356.  {d)  1  C.&  M.  579;  S.  C.  S  Dowl. 

lb)  1  C,  M.  &  R.  S28.  P.  C.  51. 

(c)  1  H.  Bl.  636.  (0  4  M.  &  W.  593. 

TOL.  1. — O.  V,  H  H 
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1841.  Such  a  privilege  is  not  the  privilege  of  the  Court,  it  is  a 

^"'"^  privilege  connected  with  the  administration  of  justice,  and 
V.  extends  to  every  Court:  Meekins  v.  Smith  (a)  and  Rex  v. 

Constable.    Blake  (b). 

An  action  lies  at  the  suit  of  a  privileged  party  for  his 
arrest,  although  the  Court  also  may  punish  it  as  a  con- 
tempt. In  the  present  instance  the  action  can  be  sustained 
beyond  all  doubt,  for  the  maliciousness  of  the  arrest  is  ad- 
mitted on  the  record.  Whalley  v.  Pepper  {c)  is  a  case 
where  an  action  was  sustained  for  maliciously  arresting  a 
privileged  person ;  and  in  King  v.  Taylor  {d)  it  appears  that 
Parke  B.  discharged  a  privileged  person  on  condition  that 
he  should  not  bring  any  action  for  the  arrest.  In  Stokes  v* 
White  (e),  where  such  an  action  failed,  it  did  not  appear 
that  the  defendant  acted  maliciously,  or  had  even  notice 
oT  the  privilege.  Independently  of  privilege  a  malicious 
abuse  of  process  is  actionable :  Saxon  v.  Castle  (f),  Grain- 
ger v.  Hill{g),  and  Heywood  v.  Collinge  (A). 

Case  is  the  proper  form  of  action.  Trespass  would  not 
lie,  for  the  process  was  not  void,  there  was  merely  an  irre- 
gularity in  the  time  of  acting  upon  it :  Cameron  v.  Light' 
foot{i)f  Tarleton  v.  Fisher  (k).  The  defendant  has  malici- 
ously done  a  wrongful  act,  by  which  the  plaintiff  has 
suffered  special  damage :  this  is  the  subject  of  case. 

Kelly  in  reply.  The  case  of  fVhalley  v.  Pepper  (c), 
which  is  the  only  case  where  an  action  for  the  arrest  of  a 
privileged  person  has  been  sustained,  was  merely  a  nisi 
prius  decision,  subject  to  a  motion,  which  was  never  made. 
A  return  by  the  sheriff  that  the  plaintiff  was  privileged 


(a)  1 H.  Bl.  636.  (g)  4  Bing.  N.  C.  212. 

(b)  4  B. &  Ad.  855.  (A)  9  A.  &  E.  268;  5.  C.  1  P. 

(c)  7  C.  &  P.  506.  &D.  202. 

(d)  2  0.,  M.  &  R.  235.  (•)  2  W.  Bl.  1190. 
(«)  1  C,  M.  &  R.  223.  (k)  2  Doug.  6T1. 
(f)  6A.&E.652;  iSf.C.  IN. 

&  P.  661. 
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would  not  have  been  a  good  return.   The  sheriff  was  bound 
to  arrest. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.  J.,  at  the  sittings  after  this  term  (June 
16),  delivered  the  judgment  of  the  Court. — The  plaintiff 
declared  against  the  defendant,  the  sheriff  of  Yorkshire,  for 
maliciously  and  without  reasonable  cause  arresting  him, 
with  notice  that  he  was  privileged  from  arrest,  because  he 
was  at  the  time  returning  from  his  attendance  as  a  barrister 
at  a  court  of  petty  sessions  at  Ripon,  to  which  he  had  gone 
with  the  view  of  being  engaged  to  practise^  and  while  there 
had  been  engaged  as  advocate  on  behalf  of  a  person  who 
was  brought  before  the  Court  on  a  charge  of  assault. 

On  general  demurrer  a  very  protracted  argument  was 
held,  whether  the  form  of  action  was  proper,  defendant 
saying  that,  if  any  could  be  maintained,  trespass  was  the 
proper  remedy.  We  need  not  decide  this,  because  we  are 
clearly  of  opinion  that  the  supposed  privilege  does  not  exist 
in  law.  The  attendance  of  parties  and  of  witnesses  hat 
been  always  protected.  It  is  absolutely  necessary  for  the 
ends  of  justice  that  their  attendance  should  be  privileged, 
because  without  it  justice  cannot  be  administered.  But 
the  protection  of  legal  officers  is  of  a  different  character, 
and  may  well  be  confined  within  narrower  limits.  That  of 
barristers  attending.the  superior  Courts  is  explained  in  the 
case  of  Colliery,  Hich»{fl\  as  depending  upon  prescription; 
the  extent  of  it  is  not  very  clearly  defined.  When  they 
have  been  actually  engaged  in  the  business  of  the  Court, 
they  are  certainly  privileged :  how  far  this  might  be  the  case 
when  the  attendance  was  merely  in  the  exercise  of  their 
profession  afforded  for  the  benefit  of  such  suitors  as  might 
choose  to  engage  them,  but  without  actual  engagement,  no 
reported  case  has  decided.  There  are  traditions  in  West- 
minster Hall,  to  which  reference  is  made  in  Meekim  v. 
Smith  (A).    But  this  privilege,  to  whatever  extent  allowed 

(a)  8  B.  &  Ad.  (W3.  {b)  1  H.  Bl.  6Q0. 

H  h8 


Newtov 

V. 
CONSTABLX. 
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1841.  before  the  year  1833^  may  be  traced  to  the  recognised  posi- 
tion and  duties  of  the  bar  in  Westminster  Hall  and  on  the 
circuits,  where  the  same  bar  practise  under  the  judges  of  the 
land.  In  that  year  a  barrister,  who  had  been  arrested  on 
his  return  from  sessions,  was  discharged  on  motion  by  the 

Court  of  Exchequer;  Luntley  v, («).     But  on  that 

case  it  is  to  be  observed  that  the  privilege  was  admitted  at 
the  bar  without  any  discussion,  the  issue  raised  on  the  affi- 
davits being  whether  defendant  at  the  time  of  arrest  was 
actually  on  his  way  home  from  the  sessions;  and  farther 
that  it  was  decided  on  the  authority  of  Meekins  v.  Smith  (&) 
above  mentioned.     Now  that  case  decides  no  such  point. 
It  only  refused  the  privilege  to  a  person  who  went  to  West- 
minster Hall  to  justify  as  bail,  and  was  arrested  on  his 
return,  the  Court  saying  it  did  not  apply  to  all  engaged  in 
a  cause.     The  judges  stated  their  recollection  of  former 
discharges  of  barristers,  but  with  the  qualification  before 
adverted  to.     We  are  aware  of  the  6  &  7  Will.  4  and  1  Vict. 
c.  114,  s.  2,  by  which  persons  accused  and  liable  to  sum- 
mary conviction  are  empowered  to  make  their  defence  be- 
fore justices  of  the  peace  by  counsel  and  attornies.     But 
no  provision  is  made  for  exempting  them  from  arrest,  and 
we  find  it  difficult  to  believe  that  the  legislature  intended 
to  give  to  every  party  accused  (possibly  by  implication  to 
every  prosecutor),  the  privilege  of  protecting  barristers  and 
attornies  from  arrest.     The  result  would  be,  that  every  bar- 
rister and  every  attorney  might  almost  at  all  times  escape 
from  the  effect  of  an  execution  against  his  person,  for  there 
is  hardly  any  period  at  which  any  person  in  professional 
practice  might  not  be  said  to  be  attending  some  court,  or 
going  to  or  returning  from  it  under  the  privileges  formerly 
allowed,  and  so  enlarged.     But  we  are  of  opinion  that  the 
privilege  cannot  go  beyond  those  previously  engaged  to 
attend  such  inquiries,  and  does  not  protect  such  as,  without 
previous  engagement,  voluntarily  go  to  the  petty  sessions 
in  the  hope  of  finding  a  client. 

(fl)  1  C.  &  M.  579 ;  S.  Ci  2  Dowl.  P.  C.  61.  {h)  1  H»  Bl.  6364 
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We  are  aware  that  in  this  very  case  two  of  our  learned         1R41. 

brethren  thought  the  present  plaintiff  was  entitled  to  his      ^T^^'''^^ 
^  ,  '^.  "^  Newton 

discharge,  and  directed  it  on  habeas  corpus;  but,  on  com-  v. 

munication  with  them,  we  do  not  find  them  very  strongly    Cok^tablb. 

convinced  that  their  view  was  correct,  and  the  authorities 

which  have  been  brought  before  us  have  failed  to  establish 

the  large  exemption  claimed. 

D.  Judgment  for  defendant. 


Richardson  v.  Dunn.  Monday, 

May  %^th, 

JVSSUMPSIT  for  goods  bargained  and  sold.    Plea:  non  A  written  con- 

assumpsit.     At  the  trial  before  Maule  B.,  at  the  summer  ^^^d  into  for 

assizes,  1839,  at  Liverpool,  a  correspondence  between  the  the  purchase  of 

.     .1.  "^  "«00or300 

plaintiff  and  defendant,  and  other  facts,  as  follow,  were  in  tons  of  coals, 

evidence.  ^?'>«?5'»^^y 

,     .  the  "  Naviga- 

To  the  plaintiff  from  the  defendant:  tor  or  other 

"Southampton,  Nov.  17, 1838.      31^  rSt 
Sir, — Capt.  Woodcock,  of  the  *  Navigator,'  has  mentioned  ing  at  Stock* 
your  name  as  fitter  of  the  '  Old  Etherley  unscreened  coals,'  ^^  the'sist' 

and  I  shall  therefore  be  obliged  by  your  shipping  as  early  I^ecember, 

1838.  shipped 
and  as  low  as  possible,  from  200  to  SOO  tons  of  them,  either  127  tons  of 

by  '  Navigator'  or  other  vessel.  I  am,  &c."  ??"**  ^^  ^*\® 

■^  °  George  and 

Answered  by  the  following  letter  from  the  plaintiff  to  the  "^"'J;  *''jfrote 
defendant:  to  the  vendee 

"Wm.Dunn.  Respected  friend,— We  have  to  acknowledge  ^o^^o^^^e' 

thy  favour  of  17th  instant,  and  in  reply  beg  to  say,  we  are  '»hnt  he  had 

the  only  shippers  of  Old  Etherley;  the  price  is  7  s.  6d.  per  he  should  draw 

ton,  but  owing  to  the  excessive  overweight  they  only  stand  ^^  *'*™  ^°U^® 
*  ^  ^  ^        J  amount.    Tlie 

George  and 
Henry  was  sunk  at  sea  on  6th  January,  1839,  which  fact  the  vendor,  on  the  10th 
January,  communicated  to  the  vendee.  The  vendor's  bill  was  not  presented  to  the 
vendee  until  after  he  kuew  of  the  loss,  and  he  then  refused  to  accept  it,  but  he  did  not 
bv  any  other  act  repudiate  the  contract  as  performed  bv  the  vendor : — Held,  that  his 
silence,  afltr  receiving  the  vendor's  statement  of  the  mode  in  which  he  had  performed 
the  contract,  operated  either  as  an  admission  by  him  that  the  contract  was  duly  per- 
formed, or  as  evidence  of  acceptance  of  the  substituted  performance  for  that  originally 
cootracted  for. 
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to  about  68.  to  65.  2d.  At  present  we  have  no  light  ships 
in,  but  expect  a  fleet  daily,  when  thy  order  shall  have  due 
attention.    We  annex  a  list  of  ail  coals  shipped  by  us. 

We  remain,  &c." 

The  defendant  not  writing  again,  the  plaintifl^,  on  the 

3 1st  December,  1838,  shipped  on  board  a  vessel  called  the 

George  and  Henry,  forty-eight  chaldrons  of  Old  Etherley 

coals,  and  on  the  same  day  sent  to  the  defendant  the  follow*- 

ing  letter  and  invoice : 

<<  Stockton,  13  Mo.  Slst,  1838. 

''  Respected  friend, — Annexed  we  hand  thee  invoice  of 
George  and  Henry's  cargo,  which  we  have  no  doubt  will 
give  satisfaction;  she  has  13^.  Sd.  per  ton  freight,  but  you 
will  observe  she  loaded  at  Stockton,  by  which  you  save  3d. 
per  ton  in  the  coals.  We  are  sorry  we  have  been  so  long 
in  executing  this  order,  but  we  have  had  so  many  holidays 
lately,  we  could  not  do  it  sooner.  We  have  drawn  for  the 
amount  at  two  months,  as  usual,  payable  in  London.  We 
think  she  will  weigh  out  about  152  tons.  As  this  vessel  is 
so  very  small,  please  say  whether  we  are  at  liberty  to  engage 
another,  to  make  up  the  quantity.  We  remain.  Sec." 

"  Middlesbrough  and  Stockton-on-Tees,  13  Month,  Slst,  1838. 
Wm.  Dunn, 

Per  Ship  Geofge  and  Henry,  of  Stockton,  W.  Campbell,  Master, 
To  Edw.  Rkhardion  &  Co.  Dr. 

£.    «.   d. 
To  48  Cha*  or  127  jk  tons  Old  Etherley  uns^*  Coals,  nt7i.Sd.  46    S    S 

Stamp '.036 

£46    4    8 
By  our  draft  upon  thee  at  two  months,  \  £aq    a    q  ■■ 

payable  in  London ' 

The  George  and  Henry  sailed  from  Stockton  on  the  4th 
January,  1839,  on  her  voyage  to  Southampton,  and  on  the 
6th  January,  while  lying  at  anchor  in  the  Yarmouth  Roads, 
was  run  down  and  sunk  by  another  vessel.  On  the  10th 
January,  the  plaintiiF  communicated  this  fact  by  letter  to 
the  defendant.  The  defendant  returned  no  answer  to  the 
plaintiff's  letter  of  the  3 1  st  December.    The  bill  mentioned 
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in  the  plaiotiff's  letter  of  the  Slst  December  was  not  pre-  1841. 
sented  to  the  defendant  until  after  he  knew  of  the  loss,  and 
he  then  refused  to  accept  it.  The  plaintiff  had  applied  to 
the  owners  of  the  Navigator  to  carry  the  coals,  and  they  had 
refused  to  do  so.  The  Navigator  would  have  held  about 
twenty  tons  more  than  the  George  and  Henry.  It  was 
objected  on  the  part  of  the  defendant  that  the  plaintiff  must 
be  nonsuited,  on  the  ground  that  the  shipment  by  the 
George  and  Henry  was  not  in  compliance  with  the  contract, 
and  that  the  defendant  was  therefore  not  bound  to  accept 
the  coals,  and  had  done  nothing  to  signify  his  acceptance. 
The  learned  baron,  reserving  leave  to  the  defendant  to  move 
to  enter  a  nonsuit,  left  it  to  the  jury  to  say  whether  the 
contract  expressed  in  the  letters  did  not  give  some  latitude 
to  the  plaintiff,  and  authorise  him  to  send  by  another  vessel 
as  well  as  by  the  Navigator,  if  circumstances  required  it,  or 
whether  in  the  estimation  of  mercantile  men  the  contract 
restricted  the  plaintiff  to  send  by  the  Navigator  only,  or  a 
vessel  of  dimensions  sufficient  to  carry  the  whole  at  once. 
The  jury  found  a  verdict  for  the  plaintiff. 

Cresstoellf  in  the  Michaelmas  term  following,  obtained  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered, 
pursuant  to  the  leave  reserved. 

Knowles  shewed  cause  (a).  There  are  two  questions  for 
the  Court.  Was  a  shipment  of  the  127  tons  of  coal  such 
a  compliance  with  the  contract  as  to  oblige  the  defendant 
to  accept  them;  and  2dly,  if  not,  was  there  not  a  waiver 
by  the  defendant  of  his  right  to  demand  a  strict  perform- 
ance of  the  contract  i  Both  these  questions  are  subservient 
to  another,  whether  the  judge  had  not  a  right  to  leave  the 
question  of  the  construction  of  the  contract  to  the  jury. 
First,  the  shipment  of  127  tons  was  in  pursuance  of  the 
defendant's  directions.  There  is  no  mention  of  a  precise 
quantity  to  be  shipped,  the  letter  saying  200  or  300  tons, 

(a)  On  Monday,  May  34,  before  Lord  Denman  C.  J.,  Pattern,  Wil- 
liams and  Coleridge  Js. 
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1841.         nor  is  any  precise  time  for  the  shipment  stipulated.    A  de- 
v^^v-^^       livery  at  several  times  would  be  a  sufficient  pursuance  of  the 

RjCHARDSON  _  ,  .  .  _ 

V.  contract,     in  order  to  arrive  at  a  proper  construction  of 

Dunn.  ^j^j^  contract,  all  the  circumstances  surrounding  it  at  the  time 
it  was  made  must  be  taken  into  consideration,  and,  that 
being  so,  the  question  of  construction  was  properly  left  to  the 
jury.  "  Where  the  agreement  is  not  contained  in  any  formal 
instrument,  but  is  collected  from  letters  which  have  passed 
between  the  parties,  their  construction,  when  it  is  plain  and 
unambiguous,  is  for  the  consideration  of  the  Court;  but 
where  they  are  written  in  so  dubious  and  uncertain  a  man- 
ner as  to  be  capable  of  different  constructions,  and  can  be 
explained  by  other  circumstances,  it  is  for  the  jury  to  decide 
on  the  whole  of  the  evidence  («)."  Power  v.  Barham  (6) 
is  a  strong  authority  in  favour  of  this  doctrine.  But  sup- 
posing the  question  of  construction  in  this  case  to  be  for 
the  judge,  and  not  for  the  jury,  the  right  construction  has 
been  put  upon  it.  This  case  is  not  like  that  of  Walker  v. 
Dixon  (c),  where,  on  the  delivery  of  a  part  and  a  refusal  to 
deliver  the  residue,  it  was  held  that  nothing  could  be  reco- 
vered for  the  part  delivered;  but,  even  if  that  case  were  in 
point  it  is  no  longer  of  authority,  it  was  overruled  in  the 
case  of  Oxendale  v.  Wetherell{d),  Here  no  time  was  men- 
tioned for  the  delivery  of  the  entire  quantity;  and,  even  if 
there  were  a  contract  for  a  larger  quantity,  the  defence  was 
not  put  on  the  ground  that  the  defendant  was  entitled  to 
have  the  whole  delivered  before  he  was  called  upon  to  pay 
for  a  part. 

Whatever  the  meaning  of  the  contract  might  have  origi- 
nally been,  the  defendant  has  waived  the  right  to  the  per- 
formance of  it  in  any  manner  other  than  that  in  which  it  has 
been  performed.  The  coal  was  shipped  on  the  31st  De- 
cember, and  the  invoice  was  sent  to  the  defendant  the  same 
day.     This  was  in  his  possession  a  week  before  he  repudi- 

(a)  1  Stark,  on  Evid.  463.  (c)  2  Stark.  281. 

(6)  4  A.  &  E.  473;  S.  C.  6  N.         {d)  9  B.  &  C.  386;  S.  C.  4  M- 
&M.  62.  &R.439. 
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ated  the  contract  as  performed,  and  that  was  clearly  an  after-        1841. 
thought,  on  receiving  intelligence  of  the  loss  of  the  vessel.      ^'^^^'^ 
It  cannot  be  doubted  that,  if  the  vendor  had  shipped  in  v. 

exact  performance  of  the  contract,  the  delivery  on  board  Dunh, 
the  stipulated  vessel  would  have  vested  the  property  in  the 
vendee.  This  delivery  must  have  the  same  effect,  as  the 
vendee  was  informed  of  what  bad  been  done,  and  bad  ample 
opportunity  to  signify  his  non-acceptance  of  such  delivery, 
if  he  had  thought  proper. 

Cresswell  and  W.  H.  Watson  contrA.  The  construction 
of  this  instrument  ought  not  to  have  been  left  to  the  jury. 
It  does  not  fall  within  the  definition  of  either  of  the  two 
classes  of  cases  in  which  the  construction  of  a  written  instru- 
ment may  be  put  to  the  jury.  No  doubt,  when  the  meaning 
is  to  be  gathered  from  extrinsic  circumstances,  the  whole 
must  go  to  the  jury  together.  This  is  done  in  mercantile 
contracts,  where  particular  phrases  have  by  custom  a  parti- 
cular meaning,  as  in  the  case  where  evidence  has  been 
received  to  shew  the  sense  which  particular  expressions 
bore  in  a  bought  and  a  sold  note,  and  that  both  notes 
meant  the  same  thing  (a).  But  conceding  that  the  con- 
struction is  a  question  for  the  jury,  where  the  contract  is 
written  in  a  dubious  manner,  because  it  may  then  be  ex- 
plained by  evidence,  what  is  the  doubt  or  ambiguity  in  this 
case  which  lets  in  such  evidence,  and  so  calls  for  the  opinion 
of  the  jury  ?  The  case  of  Power  v.  Barham  {b)  had  nothing 
to  do  with  the  admissibility  of  parol  evidence,  it  was  an 
action  on  a  warranty,  which  is  not  by  law  required  to  be  in 
writing,  and  the  parol  evidence  was  receivable  in  conjunction 
with  the  other  evidence  upon  the  question,  whether  there 
was  a  warranty  or  not.  Nor  is  there  any  waiver  by  which 
the  defendant  can  be  made  answerable  in  this  action.  If 
the  contract  has  not  been  performed  according  to  its  terms, 
the  defendant  can  only  be  liable  by  a  new  contract  implied 

(a)  Vide  Bold  y.  Rayner,  1  M.         (6)  4  A.  &  £.  473;  S.  C  6  N. 
&  W.  349.  &  M.  62. 
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1841.        from  an  acceptance  of  a  varied  performance^  or  by  a  valid 
substitution  of  fresh  terms  by  express  contract.    The  silence 
_„  ^f  t|,g  defendant  on  the  receipt  of  the  plaintiff's  letter,  can- 

^^^^'       not  have  any  such  effect. 

Cfur.  adv.  vuli. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court,  at  the  sittings  after  term  (June  19). — In  this  case, 
upon  a  motion  for  leave  to  enter  a  nonsuit  or  a  verdict  for 
defendant,  some  points  were  discussed  which  it  will  not  be 
necessary  for  us  to  express  any  opinion  upon.  The  defend- 
ant had  sent  an  order  to  the  plaintiff  to  ship,  as  early  and 
as  low  as  possible,  from  200  to  300  tons  of  coals  by  the 
Navigator,  or  some  other  vessel.  The  Navigator  could  not 
carry  so  much  as  200  tons,  but  she  was  otherwise  freighted, 
and  the  plaintiff  by  another  vessel  sent  152  tons;  they  were 
shipped  on  the  Slst  December,  and  on  the  same  day  an 
invoice  was  sent  and  letter  to  the  defendant,  which  requested 
to  know  if  the  plaintiff  should  ship  more  by  another  vessel, 
and  informed  him  that  a  bill  was  drawn  on  him  for  the 
amount  of  the  coals  then  shipped;  this  letter  would  be 
received  on  the  2d  or  3d  of  January  at  latest;  the  vessel 
with  the  coals  was  run  down  and  lost  on  the  6th  January. 
The  defendant  sent  no  answer  to  the  letter,  nor  in  anyway 
repudiated  the  act  done  by  the  plaintiff  until  nearly  a  week 
after,  when  he  heard  of  the  loss.  Under  these  circumstances, 
the  plaintiff  sued  the  defendant  for  goods  sold  and  delivered, 
and,  if  the  coals  in  proper  quantity  had  been  sent  by  the 
Navigator,  there  can  be  no  doubt  that  a  delivery  of  them 
on  board  that  vessel  would  have  been  a  delivery  to  the 
defendant;  that  they  would  on  board  that  vessel  have  been 
at  his  risk,  and  that  this  action  might  have  been  main- 
tained. 

Assuming  that  the  plaintiff  was  not  authorised  to  send  a 
smaller  quantity,  or  by  any  other  vessel  than  the  Navigator, 
or  one  capable  of  carrying  the  whole  quantity  ordered,  still, 
if  the  defendant  has  waived  the  objection  to  the  departure  of 
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the  plaintiff  from  the  proper  compliance  with  the  order,  he        i84l. 
mu8t  be  in  the  same  condition  as  if  it  had  been  precisely      ^"^v^^^ 
executed.    Had  the  coals  arrived  and  been  accepted  by  the  «. 

defendant,  no  doubt  he  must  have  paid  for  them ;  had  he  in  I>uiin. 
terms  assented  to  the  mode  in  which  the  plaintiff  had  pro- 
ceeded to  execute  the  order,  the  same  consequence  would 
have  followed.  And  it  was  contended^  for  the  plaintiff,  that 
the  defendant's  conduct  amounted  to  an  acquiescence  in 
what  the  plaintiff  had  done;  the  letter  of  the  plaintiff  in- 
closed the  invoice,  and  informed  him  that  a  bill  had  been 
drawn,  it  therefore  became  his  duty,  it  was  said,  without 
any  delay,  to  inform  the  plaintiff  that  he  dissented  from  this 
mode  of  executing  his  order;  that  no  more  coals  were  to 
be  sent,  and  that  he  would  not  accept  the  bill.  Silence  for 
a  week,  and  until  he  knew  of  the  loss,  was  tantamount  to 
assent.  For  the  defendant  it  was  said  that  he  was  not 
bound  to  answer  the  letter,  or  express  any  opinion,  until 
the  bill  arrived.  We  cannot  agree  to  this :  the  fact  of  the 
bill  having  been  drawn  on  him  was,  we  think,  an  additional 
reason  for  a  prompt  communication.  We  are  therefore  of 
opinion  that  the  verdict  for  the  plaintiff  should  not  be  dis- 
turbed, and  the  rule  will  be  discharged. 

G.  Rule  discharged. 


The  Queen  v.  The  Justices  of  Cabnarvonshibe  (a). 

xvULE  to  shew  cause  why  a  writ  of  mandamus  should  Agroand  of 
not  issue,  directed  to  the  justices*  of  the  peace  for  the  gStej  jTbe 

county  of  Carnarvon,  commanding  them  to  enter  continu-  that  the  re- 
spondent pa- 
(a)  Decided  Michaelmas  term,  November  23rd.  nsh  acknow- 

ledged the 
pauper  to  be  an  inhabitant  of  and  legally  settled  in  their  parish,  bj  relieving  him  and 
bis  family  during  the  last  six  years  out  of  the  parish,  and  particularly  during  the  years 
1839  and  1840,  while  he  and  his  family  residea  at  Liverpool: — Held,  to  be  sufficiently 
explicit,  the  facts  stated  being  more  within  the  knowledge  of  the  respondents  than  of  the 
appellants.  >. 

The  Court  of  Queen's  Bench  will  issue  a  mandamus  totlear  an  appeal,  if  the  sessions 
have  refused  to  hear  upon  an  erroneons  decision  as  to  the  sufficiency  of  the  grounds  of 
appeal. 
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ances^  and  try  an  appeal  by  the  parish  officers  of  GyiFym 
against  an  order  for  the  removal  of  Mary  Robert$  and  her 
children.  It  appeared  upon  the  affidavits  that  this  appeal 
was  entered  for  trial  at  the  October  Carnarvonshire  Quarter 
Sessions :  it  was  respited  to  the  next  sessions.  On  the 
appeal  coming  on  for  hearing,  it  was  objected  that  the 
statement  of  the  grounds  of  appeal  was  too  genera^  and 
that  the  appellants  could  not  therefore  be  allowed  to  go 
into  evidence  in  support  of  their  case.  The  Court  of 
Quarter  Sessions  allowed  the  objection.  The  grounds  of 
appeal  were  stated  as  follows : — 

That  the  said  David  Roberts,  the  pauper's  husband,  is 
not  legally  settled  in  the  appellant  parish. 

That  the  said  D.  Roberts  is  legally  settled  in  the  re- 
spondent parish. 

That  the  respondent  parish  have  acknowledged  the  said 
2>.  Roberts  to  be  an  inhabitant  of  and  legally  settled  in 
their  parish,  by  relieving  the  said  D.  Roberts  and  the  said 
paupers,  as  part  of  his  family,  from  time  to  time  during  the 
last  six  years,  whilst  the  said  D.  Roberts  and  the  said  pau- 
pers were  resident  (in  other  places)  out  of  the  respondent 
parish,  and  particularly  by  giving  relief  to  the  said  D.  Ro» 
berts  and  the  said  paupers,  as  part  of  his  family,  several 
times  in  the  years  1839  and  1840,  during  which  time  he 
and  his  family  were  residing  in  the  town  of  Liverpool,  in 
the  county  of  Lancaster. 

That  the  said  D.  Roberts  is  settled  in  the  respondents' 
parish  by  apprenticeship  and  service  with  Robert  Hughes, 
then  of  the  town  of  Conway,  shoemaker,  deceased,  (and 
referred  to  in  the  examination  in  this  case,)  under  a  legal 
indenture  of  apprenticeship,  made  and  executed  between 
the  several  parties  therein  named. 


Jervis  and  Welsby  now  shewed  cause.  First,  the  state- 
ment of  the  grounds  of  appeal  was  bad  for  generality ;  and 
secondly,  the  Court  of  Quarter  Sessions  are  a  competent 
tribunal  to  determine  that  question,  and  their  decision  can- 
not be  reviewed. 
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The  third  is  the  only  ground  of  appeal  iu  the  statement         1841. 
Mrhich  can  be  said  to  approach  to  sufficient  particularity;    rpT^X^*^ 
but  that  shews  no  valid  ground.    The  facts  stated  do  not  t;. 

necessarily  lead  to  an  inference  that  the  pauper  was  settled  n^^Jf^ARvoN- 
in  the  respondent  parish ;  and,  if  ihey  do,  that  is  an  impro-  shi&e. 
per  mode  of  making  the  statement^  which  ought  to  set  out 
the  legal  effect  of  the  facts,  and  not  the  facts  themselves. 
They  may  or  may  not  support  the  inference  of  a  settlement, 
which  the  appellants  are  bound  to  assert  and  state  positively. 
The  statement  is  too  vague,  that  the  appellants  have  relieved 
from  time  to  time  within  six  years :  the  time  ought  to  have 
been  mentioned.  The  places  out  of  the  parish,  where  they 
are  said  to  have  relieved  the  paupers,  ought  to  have  been 
named.  There  is  an  attempt  to  remedy  this  defect,  by 
stating  that  relief  has  been  given  during  the  years  1839  and 
1840  in  Liverpool;  but  that  statement  gives  no  more  infor- 
mation than  the  other.  The  respondents  could  not  make 
inquiry  into  the  facts:  they  could  not  know  to  what  precise 
period  to  direct  their  inquiry,  nor  how  to  ascertain  whether 
Roberts  lived  at  Liverpool  at  all.  To  say  that  a  pauper 
resided  in  so  large  a  place  as  Liverpool,  without  further 
precision  of  statement,  is  to  give  no  information  at  all. 
The  rate  was  accessible  to  them,  and  they  had  therefore 
the  means  of  giving  all  information.  [Rex  v.  Sussex  (a), 
Reg.  V.  West  Riding  (i),  Reg.  v.  Middleton  in  Teesdale  (c), 
Reg.  V.  Bridgewater  {d),  were  cited.] 

But,  secondly,  the  quarter  sessions  have  heard  this  ap- 
peal, and  decided  it  by  holding  that  the  grounds  of  appeal 
were  insufficiently  stated :  Reg.  v.  Broseley  (e),  Reg.  v. 
Cheshire  {f).  The  sessions  are  the  proper  judges  of  the 
sufficiency  of  the  information  according  to  the  varying  cir- 
cumstances under  which  they  are  given.    ''  I  think,"  said 

(a)  10  A.  &  E.  683;  S.C.  3  P.  (rf)  10  A.  &  E.  693;  S,C.  ante, 

&  D.  43.  S65. 

{h)  10  A.  &  £.  685;  S.C.  3  P.  (e)  7  A.  &  E.  423;  S.  C.  2  N. 

&  D.  462.  &  P.  355. 

(c)  10  A.  &  £.  688;  'S.C.  3  P.  (/)  8  A.  &  £.399;  S, C.  1  P. 

&D.473.  &D.88. 
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Coleridge  J.  in  Reg.  v.  Bridgewater  (a),  "  that  in  many 
cases  the  sessions  would  do  well  to  constitute  themselves 
judges  of  the  requisite  particularity,  and  if  they  thought 
that  in  the  instance  before  them  information  enough  had 
been  given,  decide  the  point  accordingly." 

Sir  F.  Pollock  A.  G.,  contri^,  was  stopped  by  the  Court 

Williams  J. — The  third  ground  of  appeal  states  that 
the  appellants  proposed  to  prove  relief  given  by  the  re- 
spondents out  of  their  parish.  The  argument  against  the 
suflSciency  of  it  goes  to  exclude  evidence  of  the  most  co- 
gent description,  that  the  pauper  was  settled  in  the  respond- 
ent parish.  This  statement  satisfies  the  object  of  the  act 
of  parliament,  which  was  that  parties  at  the  trial  of  the 
appeal  should  not  be  taken  by  surprise.  The  second 
ground  is  no  doubt  too  general;  but  the  third,  I  think, 
gives  adequate  information ;  and  the  sessions  having  declined 
to  hear  the  case  altogether,  I  am  of  opinion  that  this  rule 
should  be  made  absolute. 

Coleridge  J. — There  may  be  judicial  observations  some* 
what  conflicting  upon  the  question  whether  the  sessions  may 
take  upon  themselves  to  determine  finally  the  sufficiency  of 
the  statement  of  the  grounds  of  appeal ;  but  the  authori- 
ties, on  a  review  of  them,  appear  conclusive  that  when  the 
sessions  have  declined  to  hear  a  case  on  a  preliminary  ob- 
jection, shutting  out  the  merits  of  the  case,  their  decision 
may  be  reviewed  by  this  Court.  If  the  sessions  go  into  the 
case,  then  their  decision  upon  the  facts  is  without  appeal* 
Ex  parte  Broseley  {b)  was  a  case  of  the  latter  description : 
to  the  sufficiency  of  the  examination  there  was  in  that 
case  no  objection.  A  witness  was  called  by  the  respond- 
ents, who  proved  the  fact,  varying  in  part  from  that  set  oat 
in  the  examination.    The  sessions  said, ''  You  have  failed 


(a)  10  A.  &  £.  693;  S.  C.  ante, 
265. 


(h)  7  K,k  E.  423;  S,C.  S  N.  & 
P.  355. 


The  QuEKN 

V. 
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ID  proving  the  case  you  proposed  to  prove."    They  clearly         1841. 
therefore  went  into  the  case,  and  decided  it  upon  its  merits. 
I  still  think  that  the  question,  whether  the  notice  given  is 
sufficient,  must  depend  on  many  circumstances,  of  which     Ja^tices  of 
the  sessions  must  be  better  judges  than  we  are.   But  I  feel        shi&e. 
myself  bound  by  the  authorities,  that  this  Court  will  inquire 
into  the  propriety  of  the  decision  of  the  sessions. 

On  the  other  point  I  agree  with  my  brother  Williams. 
The  statement  appears  in  perfect  good  faith  to  state  a 
matter  more  within  the  knowledge  of  the  respondents  than 
of  the  appellants,  ft  in  effect  says,  *'  I  object  to  the  re- 
moval of  the  pauper  because  your  parish  has  always  acted 
as  if  he  were  settled  within  it."  It  gives  adequate  informa- 
tion of  the  strong  priuA  facie  case  which  the  appellants 
propose  to  prove — that  the  respondent  parish  has  relieved 
the  pauper  repeatedly  out  of  their  parish.  The  times, 
sums  and  places  are  all  more  within  the  knowledge  of  the 
respondents  than  of  the  appellants.  I  think  there  is  nothing 
in  the  objection  that  the  statement  does  not  in  terms  assert 
a  particular  settlement.  Proof  of  those  facts  stated  would 
constitute  a  primi  facie  case  without  evidence  of  any  par- 
ticular settlement  (a). 

WiGHTMAN  J. — It  is  clearly  settled  that  if  the  sessions 
on  a  preliminary  point  come  to  an  erroneous  decision, 
shutting  out  the  merits,  this  Court  will  always  interfere. 
The  second  ground  of  appeal,  stating  that  the  pauper  is 
settled  in  the  respondent  parish,  is  too  general;  but  the 
third,  the  legal  effect  of  which  is  the  same  as  the  second, 
is  not  open  to  that  objection.  It  gives  the  particulars  of 
facts,  much  better  known  to  the  respondents  than  to  the 
appellants,  which,  if  proved,  would  establish  a  prim&  facie 
case  against  the  respondent  parish  (6). 

G.  Rule  absolute. 

(a)  See  Rex  v.  Edwautowef  8  B.        (h)  Loid  Denman  C.J.  was  ab- 
&  C.  671;  Rex  v.  Yamell,  4  M.  As      sent. 
R.685;  5.C.  9B.&C.894. 
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Monday,  Ex  parte  Stanford. 

June  7  th,        — ^ 

The  Court  has  1 HESIGER  applied  (a)  for  a  rule  to  shew  cause  why  a 
Tssu^a  manda-  "***"^amus  should  not  issue  to  the  superiutendent  registrar 
mus  to  the  of  births  for  the  district  of  Brixton,  Surrey,  under  6  &  7 
b^rths7&c.  ^*'''  ^9  c.  86,  commanding  him  to  erase  from  the  register 
under  6  &  7  the  entry  of  the  birth  of  a  child  as  the  son  of  R.  and 
TFi//.4,c.86,  .  o*  /  J 
commanding     A-  otatijora. 

him  to  erase         The  affidavits  in  support  of  the  rule  slated  a  variety  of 
the  entry  of  a       ,  ,      ■^•^  ,  J 

birth,  on  its     circumstances,  leading  to  the  conclusion  that  A.  SlaM/ora, 

t^TSwM^  ^^^  widow  of  R.  Stanford,  who  died  in  October,  1840,  had 

supposititious,  feigned  child-birth  in  January  last,  and  procured  a  suppo- 

entry  has  been  sititious  child  to  be  entered  in  the  registry  of  births  as  the 

maiie  for  frau-  child  of  herself  and  deceased  husband,  for  the  purpose  of 
dulent  pur-  .  ,  . 

poses.  obtaining  an  annuity,  to  which  she  would  have  been  enti- 

tled, in  the  event  of  her  husband  leaving  issue. 

Tltesiger  stated  that  the  object  of  the  application  was  to 
get  rid  of  the  evidence  which  the  register  might  hereafter 
furnish  that  R.  Stanford  had  left  issue ;  that  the  provision 
for  amending  accidental  errors  under  sect.  44  of  the  above 
act  did  not  apply;  that,  if  it  did,  the  time  for  amending  under 
it  had  gone  by.  [Lord  Denman  C.  J.  This  application 
calls  upon  us  to  undo  what  a  public  officer  has  properly 
done  under  a  statute,  on  materials  brought  before  him,  but 
we  will  consider.] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(June  11),  said  the  Court  were  desirous  of  interfering  in 
such  a  case  to  prevent  fraud,  but  thought  they  had  no  power 
to  do  so. 

D.  Rule  refused. 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  William  and  Coleridge  Js^ 
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1841. 

The  Queen  r.  Alderson.  Saturday, 

June  5th, 
Information  in  the  nature  of  a  quo  warranto,  for  Where  the 

'I!  ^ 

usurping  the  office  of  alderman  of  the  borough  of  Carnarvon.  ^boroaelTd^d 

The  plea  set  forth  (inter  alia)  the  following  facts:  not,  immedi- 

The  prescribed  number  of  aldermen  for  the  borough  is  fint  eXeciion 

six  and  of  councillors  eighteen.  of  aldermen, 

"  .  appoint  who 

On  the  86th  December,  1833  (being  the  day  appomted  should  go  out 

by  the  5  &  6  WHl.  4,  c.  76,  for  the  first  election  of  coun-  ""[^^^q^q^  J* 

cillors),  eighteen  councillors  were  elected.  required  by  5 

On  the  31st  December,   1835,  William  Lloyd  Roberts  c.  76, 8.25,' 

and  Robert  Griffith  were  elected  aldermen  by  the  council-  but  delayed 

lors.     There  were  twelve  candidates,  but  the  above-men-  ment  until  the 

tioned  only  had  a  majority,  and  no  others  were  elected.  \Vh9^ff1d 

Sixteen  councillors  took  part  in  the  election.     Roberts  and  that  such  delay 

Griffith  had  nine  votes  each,  eight  of  the  other  candidates  l^^^^l  ^nhe 

had  eight  votes  each,  and  the  two  remaining  candidates  had  aldermen 

,  ^  chosen  to  suc- 

cach  seven  votes.  ceed  the  alder- 

On  the  1st  January,  1836,  the  said  two  aldermen  and  nine  m®"  »o  ap- 

pointed  to  go 
councillors  elected  a  mayor.     (There  were  annual  elections  out  of  office. 

of  a  mayor  and  councillors,  on  these  no  question  was  raised.) 

On  the  gth  November,  1836,  the  council  elected  four 

additional  aldermen  and  a  mayor.    These  aldermen  and  the 

mayor  declined  to  take  office:  a  fresh  election  took  place 

on  the  24th  July,  1837>  when  the  same  persons  were  again 

elected  and  accepted  office. 

On  the  ^9th  October,  1838,  and  not  before,  the  council 

appointed  who  should  be  the  aldermen  to  go  out  of  office 

on  the  gth  November,  1838,  naming  three,  the  said  W.  L. 

Roberts,  the  said  22.  Griffith,  and  M\  Griffith,  one  of  the 

four  who  had  been  elected  in  July,  1837- 

On  the  9th  November,  1838,  the  council  (the  mayor  and 

one  alderman  being  present)  elected  the  defendant,  in  lieu  of 

one  of  the  three  aldermen  appointed  to  go  out  of  office  (a). 

(a)  The  plea  did  not  state  that      quit  office,  but  merely  that  they 
the  three  aldermen  actuaUy  did      were  appointed  to  go  out. 

▼  OL.  I.— G.  D.  I  1 
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This  plea  was  demurred  to  on  several  grounds,  amongst 
j^Q^^jf    which  were  the  following,  upon  which  the  arguments  and 
V.  decision  turned : — That  at  the  time  of  the  defendant's  sup- 

posed election  there  was  no  vacancy  in  the  office  of  alder- 
man,  inasmuch  as  the  councillors  did  not  immediately  after 
the  first  election  of  aldermen,  under  the  statute  5  &  6  Will.  4, 
c.  76,  nor  at  or  immediately  after  the  election  of  aldermen 
in  the  year  1837  (<7),  appoint  who  should  be  the  aldermen 
who  should  go  out  of  office  in  the  year  1838,  and  the  meet- 
ing of  the  council  stated  to  have  been  held  on  the  29lh 
October,  1838,  had  no  power  to  make  such  appointment. 
That,  if  there  were  any  such  vacancy,  yet  the  defendant  was 
improperly  elected,  for  that  a  vacancy  or  vacancies  could 
only  exist  by  reason  of  the  invalidity  of  the  election  of 
aldermen  in  the  year  1837,  in  consequence  of  the  omission 
of  the  council  to  declare  immediately  after  the  election  who 
should  be  the  aldermen  who  should  go  out  of  office  in  the 
year  1838,  and  that  at  all  events  the  election  of  the  two 
aldermen  who  were  chosen  at  the  first  election  of  aldermen, 
and  in  lieu  of  one  of  whom,  together  with  Griffith,  the  de- 
fendant is  supposed  to  have  been  elected,  was  not  avoided, 
but  they  remained  in  office. 

Jervis,  in  support  of  the  demurrer.  The  question  is 
whether  the  corporation  bad  any  right  to  declare  the  vacan- 
cies two  years  after  the  power  given  by  the  act  By  the 
25th  section  of  the  5  &  6  Will.  4,  c.  76,  '*  the  councillors, 
immediately  after  the  first  election  of  aldermen^  shall  appoint 
who  shall  be  the  aldermen  who  shall  go  out  of  office  in  the 
year  1838,  and  thereafter  those  who  shall  go  out  of  office 
shall  always  be  those  who  have  been  aldermen  for  the  longest 
time  without  re-election.''  Here  the  councillors  assembled 
upon  the  first  election  to  elect  aldermen,  but  they  did  not 
declare,  as  required  by  the  act,  which  of  the  aldermen  should 
go  out  of  office :  there  were  no  vacancies  therefore  to  be 
supplied.  The  meeting  in  October,  1838,  was  ineffectual 
for  that  purpose,  and,  indeed,  if  not  too  late  in  point  of 
(a)  Seel  Fief. c. 78, 8. 10. 
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time^  it  was  in  itself  ill  constitutedi  for  that  was  a  resolution 
of  the  council,  and  the  act  requires  the  councillors  to  appoint 
who  shall  go  out  of  office.  That  alone  would  shew  that 
the  declaration  must  be  made  before  the  constitution  of  the 
corporation  as  a  council.  The  I  Fid.  c.  78|  s.  10,  does  not 
-  meet  the  objection. 
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V, 

Aloeason. 


Sir  W.  W.  FoUett  contri.  If  the  argument  on  the  other 
side  prevail,  the  original  aldermen  will  bold  their  offices 
fpr  life,  which  would  be  contrary  to  the  expressed  intention 
of  the  legislature.  It  may  have  been  irregular  to  declare  at 
so  late  a  period  who  should  go  out,  but  that  irregularity 
will  not  render  the  declaration  void,  nor  vitiate  the  subse- 
quent election ;  the  time  will  be  deemed  to  be  directory 
only.  In  Rex  v.  Mayor  of  Norwich  (a),  default  had  been 
made  in  the  election  of  guardians  by  the  specific  day  pre- 
scribed in  the  act,  but  this  Court  held  the  clause  fixing  the 
lime  of  election  to  be  directory  only,  and  granted  a  manda- 
mus to  compel  the  corporation  to  proceed  to  an  election. 
[Lord  Denman  C.  J.  The  default  of  a  party  shall  not  ab- 
solve him,  but  here  the  parties  are  not  the  same,  nor  those 
invested  with  the  power.]  The  councillors  to  nominate 
those  who  shall  go  out  need  not  be  the  identical  councillors 
who  first  elected  them.  ^Patieson  J.  The  word  is  ''  coun- 
cillors** in  the  25th  section.  It  appears  from  this  that  the 
aldermen  were  to  take  no  part,  yet,  in  this  case,  the  mayor 
and  one  of  the  aldermen  did  take  part.]  That  is  not  a 
point  of  which  notice  has  been  given.  [Jervis.  It  was  stated 
when  the  rule  was  moved,  and  the  rule  of  Court  does 
not  apply  in  cases  of  quo  warranto,  and,  indeed,  if  it  did,  the 
Court  does  not  require  such  particularity.  If  some  grounds 
are  stated,  which  are  not  frivolous,  that  is  sufficient,  and 
parties  are  not  precluded  from  going  farther.  Lord  Den- 
man  C.  J.  It  is  better  that  the  real  grounds  should  appear. 
We  had  now  better  consider  the  other  points  at  all  events.] 
However  irregular  the  nomination  of  the  aldermen  to  go 
(a)  1  B.  &  Ad.  310. 
118 
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out  of  office  may  have  been,  still  the  provision  of  section  25, 
that  one-half '' shall  go  out  of  office"  in  1838,  and  in  every 
third  succeeding  year,  is  imperative.  The  vacancies  in 
question  existed  therefore,  and  the  defendant's  election  was 
good. 


Lord  Denman  C.  J. — I  think  this  is  too  clear.  The 
omission  to  declare  in  proper  time  which  of  the  aldermen 
were  to  go  out  of  office  in  1838  seems  to  be  an  irremedi- 
able defect.  To  my  mind  the  meaning  of  the  25th  section 
is  clear — that  the  same  persons  who  elected  the  aldermen 
should  have  prescribed  the  term  of  their  duration  in  office, 
and  consequently  should  have  declared  at  the  first  election 
which  of  them  were  to  go  out  of  office. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 


D. 


Judgment  for  the  crown. 


Tuesdm/, 
June  Sth, 


Davis  v.  Black,  Clerk. 


A  declaration   (jASE  against  a  clergyman  for  refusing  to  solemnise  a 
in  case  against  .  ^  ^ 

a  clergyman  marriage, 
for  not  solem- 
nising a  marriage,  stated  that  the  plaintiff  and  Mary,  at  the  time  of  the  grievance,  &c. 
were  detiroui  to  intermarry;  that  a  licence  was  obtained,  authorising  (in  the  usual  form) 
the  solemnisation  of  the  marriage,  at  any  time  within  three  months  from  the  date, 
between  8  and  12  a.m.,  and  reciting  that  Mary  had  resided  at  B.  for  fifteen  daya  next 
betbre  the  date;  that  defendant  was  minister  of  the  church  of  B.;  that  by  reason  of  the 
premises,  and  by  force  of  the  licence,  it  became  the  duty  of  the  defendant  to  solemnise 
the  marriage  in  the  manner  and  time  specified  in  the  licence^  when  thereunto  requested; 
that  the  defendant  bad  notice  of  the  licence,  and  was  requested  by  the  plaintiff  to  solem- 
nize the  marriage  in  the  manner  and  time  specified  in  the  said  licence,  yet  the  defendant 
VfTonefidly  and  illegally  refused. 

Held,  after  verdict  for  the  plaintiff,  that  the  declaration  was  bad,  as  the  request  by 
the  plaintiff  alone  did  not  shew  notice  to  the  defendant  that  Mary  was  willing  to  bie 
then  married. 

SemhUy  per  Tatteton  and  Coleridf^e  Js,,  the  declaration  was  also  bad  for  not  alleging 
the  request  to  have  been  made  within  three  months  from  the  date  of  the  licence. 

SembUf  per  Williams  J,,  that  the  duty  to  solemnise  the  marriage,  in  the  manner  and 
time  specified  in  the  licence,  was  not  well  laid,  as  the  defendant  would  be  entitled  to 
previous  notice. 

Qu^tre,  whether  such  an  action  is  maintainable  at  all  ? 
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The  declaration  stated  that  before  and  at  the  time  of  the        1841. 
grievance  hereinafter  mentioned,  the  plaintiff,  and  one  Mary      ^^T^^*"^ 
jinn  Hogg,  then  living,  each  of  them  then  being  sole  and  „. 

unmarriedi  and  of  lawful  age,  were  minded  and  desirous  to  Black. 
intermarry,  and  thereupon,  to  wit,  on  the  3d  day  of  April, 
A.D.  ]839i  a  certain  licence  and  faculty,  bearing  date  the 
day  and  year  aforesaid,  under  the  seal  of  Edward  Thomas 
March  Phillips,  Clerk,  M.A.,  Vicar  General  in  Spirituals 
of  the  Right  Reverend  Father  in  God  James  Henry,  by 
divine  permission,  Lord  Bishop  of  Gloucester  and  Bristol, 
was  duly  granted  by  Edwin  Maddy,  then  and  there  having 
due  power  and  authority  to  grant  the  same,  to  the  end  that 
such  marriage  might  be  publicly  and  lawfully  solemnised  in 
the  parish  church  of  Blaisdon,  in  the  county  aforesaid,  and 
in  the  diocese  of  Gloucester  and  Bristol  aforesaid,  by  the 
rector,  vicar  or  curate  thereof,  without  the  publication  or 
proclamation  of  the  banns  of  matrimony,  and  at  any  time 
within  three  months  from  the  date  thereof  (the  usual  place 
of  abode  of  the  said  Mary  Ann  Hogg  having  been  within 
the  said  parish  of  Blaisdon,  for  the  space  of  fifteen  days 
immediately  before  the  granting  of  such  licence),  providing 
there  should  appear  no  impediment  in  the  case  by  reason 
of  any  former  marriage,  consanguinity,  affinity,  or  other 
cause  whatsoever,  nor  any  suit,  controversy  or  complaint  be 
moved,  or  there  depending  before  any  judge  ecclesiastical 
or  civil,  for  or  by  reason  thereof;  and  likewise  that  the 
celebration  of  such  marriage  should  be  had  and  done  pub- 
licly in  the  aforesaid  parish  church  of  Blaisdon,  between 
the  hours  of  8  and  12  a.m.,  which  said  licence  and  faculty 
was  so  granted  as  well  to  the  plaintiff  and  Mary  Ann  Hogg 
as  to  the  rector,  vicar  or  curate  of  the  aforesaid  church,  and 
who  was  designed  to  solemnise  the  said  marriage  in  the 
manner  and  terms  above  mentioned.  That  at  the  time  of 
the  granting  of  the  said  licence  and  faculty,  and  from  thence 
hitherto,  the  defendant  was  and  now  is  the  rector  of  the  said 
parish  of  Blaisdon,  and  sole  minister  of  the  parish  church 
.  thereof.    That  at  the  time  of  the  granting  of  such  licence 
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1841.  and  faculty  there  was  not,  nor  was  there  at  any  time  ftfter, 
any  impediment  in  the  case  by  reason  of  any  former  mar- 
riage, consanguinity,  affinity,  or  any  other  cause  whatsoever, 
nor  any  suit,  controversy  or  complaint,  moved  or  there  de- 
pending before  any  judge  ecclesiastical  or  civil,  for  or  by 
reason  thereof.  That  by  reason  of  the  premises,  and  by 
force  of  the  said  licence  and  faculty,  it  became  and  was  the 
duty  of  the  said  defendant,  as  such  rector  and  minister  as 
aforesaid,  upon  notice  of  the  said  licence  and  faculty,  to 
solemnise  the  said  marriage  between  the  said  plaintiff  and 
the  said  Mary  Ann  Hogg,  in  the  said  parish  church  of 
Blaisdon,  in  the  manner  and  time  specified  in  the  said  licence 
and  faculty,  when  thereunto  requested.  That  the  defendant 
heretofore,  to  wit,  on  the  7th  day  of  ^pril,  in  the  year  afore- 
said, had  due  notice  of  the  said  licence  and  faculty,  and 
that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  on  several  other  days  and  times,  between  that  day 
and  the  day  of  the  death  of  the  said  Mary  Ann  Hogg,  as 
hereinafter  mentioned,  he  the  defendant  was  requested  by  the 
plaintiff'  to  solemnise  the  said  marriage,  in  the  manner  and 
time  specified  in  the  said  licence,  yet  the  defendant  disre- 
garding his  duty  in  that  behalf,  but  contriving  8ic.  wrongfully 
and  illegally  refused  so  to  do.  That  afterwards,  and  whilst 
the  defendant  continued  so  to  refuse  to  solemnise  the  said 
marriage,  and  before  the  said  marriage  was  solemnised,  to 
wit,  on  the  20th  day  of  May,  in  the  year  aforesaid,  the  said 
M.  A.  Hogg  departed  this  life,  and  the  plaintiff,  by  reason  of 
the  said  refusal  and  breach  of  the  duty  of  the  defendant,  not 
only  lost  the  benefit  of  the  said  licence  and  faculty,  and  the 
comforts  and  advantages  of  the  said  intended  marriage,  but 
hath  been  put  to  many  costs,  charges  and  expenses,  in  and 
about  endeavouring  otherwise  to  procure  a  solemnisation  of 
the  said  marriage,  and  also  to  other  costs,  charges  and  ex* 
penses,  and  the  costs,  charges  and  expenses  incident  to  the 
said  licence  have  been  thereby  rendered  useless  and  of  no 
avail;  and  the  plaintiff  hath  been  further  injured  and  pre- 
judiced in  his  good  name  and  credit  amongst  his  neighbours 
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and  otber  subjects  of  this  realnii  and  also  by  means  of  the        l84t. 
premises  hath  suffered  much  anxiety  and  distress  of  mind, 
and  hath  been  and  is  otherwise  greatly  injured  and  damnified, 
to  the  plaintiff's  damage,  8cc« 

Plea :  not  guilty,  and  issue  thereon. 

A  verdict  having  been  found  for  the  plaintiff,  at  the  Glou- 
cester spring  assizes,  1840,  a  rule  nisi  was  obtained,  in 
Easter  term  following,  to  arrest  the  judgment. 

Ludlow  Seijt.  and  Busby  shewed  cause.  An  action  lies 
against  a  clergyman  for  wrongfully  refusing  to  solemnise 
a  marriage.  This  declaration  states  that  the  defendant 
''  wrongfully"  refused,  and  that  is  sufficient,  although  there 
is  no  charge  that  the  refusal  was  malicious  and  without  pro* 
bable  cause.  '^  In  all  cases  where  a  man  has  a  temporal 
loss,  or  damage  by  the  wrong  of  another,  he  may  have  an 
action  on  the  case  to  be  repaired  in  damages:**  Com.  Dig. 
Action  upon  the  Case,  (A).  **  So  it  lies  against  an  officer, 
for  a  neglect  of  the  duty  of  his  office :"  Com.  Dig.  Action 
upon  the  Case  for  Negligence,  (A  2).  **  Every  breach  of  a 
public  duty,  working  wrong  and  loss  to  another,  is  an  injury 
and  actionable:'*  Sutton  v.  Johnstone  (a).  It  maybe  said, 
that  the  breach  of  the  defendant's  duty  was  of  civil  cogni^ 
sance  only.  ''  In  many  cases,  the  common  law  and  eccle- 
siastical courts  have  a  concurrent  jurisdiction  :*'  2  Burn^s 
Ecc.  Law,  49.  But  marriage  is  a  civil  contract,  Dalrymple 
V.  Dairy mple{b\  and  it  is  a  valuable  contract:  Cadogan  v. 
Kennett{c\  Campion  v.  Cottoned),  Winsmore  v.  Green'- 
bank  (e).  It  is  reasonable,  therefore,  that  an  action  should 
He  for  preventing  the  completion  of  such  a  contract.  In 
Williams^ s  case(/)  it  was  held  that  an  action  would  not  lie  at 
the  suit  of  a  lord  of  a  manor  against  a  parson  for  neglect  of 
his  duty  to  celebrate  divine  service  for  the  lord  of  the  manor 
and  his  tenants,  and  that  the  remedy  was  in  the  spiritual 

(fl)  1  T.  R.  509.  {d)  IT  Ves.  263  a. 

\h)  2  Hag.  Con.  Rep.  63.  (e)  Willes,  677. 

(c)  Cowp.  432.  (/)  Rep.  72  b. 
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court.  But  that  decision  rests  on  the  ground  that  the  par- 
son would  be  liable  to  infinite  actions  for  one  default*  a 
reason  which  does  not  apply  here,  and  it  is  there  laid  down 
that,  "  if  the  chapel  had  been  private,  only  for  himself  and 
his  servants  and  his  family,  w  ilhin  the  said  manor,  then  a 
private  action  on  the  case  in  the  prescription,  would  be 
maintainable  by  the  lord  of  the  manor,  8lc.  for  in  such  a 
case  he  himself  only  (and  none  of  his  family)  should  have 
the  action/'  In  2  Inst.  6^2,  it  is  said,  if  a  man  be  excom- 
municated and  offer  to  perform  sentence,  if  the  Bishop  refuse 
to  assoil  him,  the  party  grieved  may  have  his  action  on  the 
case  against  the  bishop.  In  Clovell  v.  CardinaU{a)f  which 
was  an  action  against  a  parson  for  refusing  to  administer  the 
sacrament,  judgment  for  the  plaintiff  was  arrested  on  the 
special  ground  that  the  declaration  alleged  two  refusals  by 
the  defendant  on  two  Sundays,  and  only  one  request,  and 
that  entire  damages  had  been  given,  which  was  clearly 
bad;  and  in  Henley  s.Dr.Burstow{b\  it  was  stated  that 
an  action  would  lie  in  such  a  case.  Barry  v.  Amaud(c) 
shews  generally  that  a  public  officer  is  liable  to  an  action 
for  a  non  feasance.  The  licence  is  an  authority  to  marry 
in  the  particular  parish  where  one  of  the  parties  has  been 
resident,  it  cannot  therefore  be  said  that  the  duty  of  solem- 
nising the  marriage  did  not  lie  on  the  defendant  rather  than 
on  any  other  person  generally  competent  to  solemnise  such 
a  ceremony.  The  damage  in  this  case  is  obvious,  both  in 
respect  of  the  expenses  uselessly  incurred  by  the  plaintiff, 
and  of  the  loss  of  comfort,  &c.  [Lord  Denman  C  J.  The 
declaration  does  not  negative  probable  excuse.]  Any  excuse 
should  come  from  the  defendant ;  the  refusal  is  stated  to  be 
wrongful,  and  that  is  enough  after  verdict,  at  all  events.  It 
is  no  objection  to  the  declaration  that  it  does  not  specially 
allege  a  request  within  three  months  from  the  date  of  the 
licence,  and  between  the  hours  of  8  and  12  a.m.:  a  request 
is  alleged  to  solemnise  the  marriage  ''  in  the  manner  and 


(a)  1  Sid.  34. 
(6)  1  Keb.  947. 


(c)  10  A.  &E. 646;  S.C.  2  P. 
&  D.  633. 


TRINITT  TERM,   IV  VICT,  437 

time  specified  in  the  said  licence."  The  objection  that  the  1841. 
plaintiff  did  not  attend  with  his  witnesses,  is  also  matter  of 
defence,  and  the  4  Geo.  4,  c.  76,  s.  28,  as  to  this  matter,  is 
directory  only.  These  and  other  similar  objections  are  cured 
by  the  verdict^  for  the  declaration  has  alleged  the  duty  of  the 
defendant  and  his  wrongful  refusal. 

Ta/fourd,  Serjt.,  Sir  W.  W.  Follett,  and  Taprell,  contrd. 
No  action  lies  unless  the  defendant  has  from  an  improper 
motive  committed  a  breach  of  a  duty,  which  he  was  bound 
to  perform  absolutely,  either  at  common  law  or  by  statute. 

The  defendant  was  clearly  under  no  common  law  duty. 
At  common  law  no  ecclesiastical  ceremony  whatever  was 
necessary  to  marriage ;  Je$son  v.  Collins  (a),  Dalrymple  v. 
Dalrymple  {b)f  Rex  v.  The  InhabitanU  of  Brampton  (c); 
though  Hajfdon  v.  Gould  {d)  seems  to  be  an  authority  for 
the  contrary. 

But,  even  assuming  that  it  was  by  statute  the  duty  of  the 
defendant  to  perform  the  ceremony,  his  default  was  matter 
of  ecclesiastical  cognizance  only,  for  he  was  not  a  common 
law  officer  but  an  ecclesiastical  officer  for  the  performance 
of  religious  duties.  The  burial  of  the  dead  is  a  matter  of 
ecclesiastical  cognizance  only,  Rex  v.  Coleridge  (e) ;  and  it 
is  only  where  the  neglect  of  the  parson  to  bury  creates  a 
nuisance  that  the  common  law  Courts  can  interfere,  and 
then  by  criminal  proceeding  only ;  Rex  v.  Taylor  {/).  So 
an  action  will  not  lie  for  disturbing  another  in  the  posses- 
sion of  a  pew,  unless  the  pew  be  annexed  to  a  house  in 
the  parish,  but  the  wrong  is  matter  of  ecclesiastical  cen- 
sure ;  Mainwaring  v.  Giles  (g). 

At  all  events  the  defendant  is  not  liable  unless  he  acted 
maliciously,  and  the  declaration  should  have  alleged  malice; 

(a)  S  Salk.  437;  S.  C.  6  Mod.  (d)  1  Salk.  119. 

155.  (e)  2  B.  &Ald.  806. 

(6)  3  Hag.  Con.  Rep.  54.  (/)  Willes,  538,  n. 

(c)  10  East,  288.  (g)  5  B.  &  Aid.  356. 
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Cullen  V,  Morris  (a),  Ashby  v.  White  {h\  William$  t. 
Lewis {c),  Harman  v.  Tappenden{d\  Drewe  v.  Coulton(e), 
Ackerley  v.  Parkinson  (f),  Saxon  v.  Castle  (g).  It  is  con- 
sistent with  this  declaration  that,  though  the  defendant  re- 
fused '*  wrongfully,''  he  did  so  from  mistake  or  a  con- 
scientious scruple. 

The  declaration  is  open  to  many  other  objections.  The 
declaration  '*  ought  to  shew  plainly  and  certainly  all  cir- 
cumstances material  for  the  maintenance  of  the  action ;  for, 
if  there  are  two  intendments,  it  shall  be  taken  most 
strongly  against  the  plaintiff:''  Com.  Dig.  Pleader,  (C.  £2). 
''  So  the  plaintiff  in  his  declaration  ought  to  aver  every 
fact,  without  being  informed  of  which  the  Court  cannot 
judge  whether  the  plaintiff  has  cause  of  action :"  ib.  (C.  7S). 
This  declaration  does  not  allege  the  various  circumstances 
which  would  make  the  marriage  legal  within  the  statute 
and  the  defendant's  refusal  illegal. 

The  declaration  alleges  that  it  was  the  duty  of  the  de- 
fendant to  solemnise  the  marriage  in  the  manner  and  time 
specified  in  the  licence  ^'  when  thereunto  requested."  But 
he  was  under  no  such  duty  on  request,  without  reasonable 
notice. 

The  request  may  have  been  made  after  the  three  months 
had  expired.  It  is  alleged  that  the  defendant  was  requested 
to  solemnise  the  marriage  *^  in  the  manner  and  time  speci- 
fied in  the  licence ;"  but  the  time  there  spoken  of  is  the 
hour  of  the  day,  viz.  between  eight  and  twelve  A.  M. 
Again  the  request  is  by  the  plaintiff  alone.  But  both  the 
plaintiff  and  M,  A.  Hogg  should  have  requested,  or  the 
defendant  could  not  have  solemnised  the  marriage. 

It  is  not  stated  that  both  were  willing  to  be  married. 
[Patteson  J.  The  declaration  commences  by  stating  that  at 
the  time  of  the  grievance  they  were  desirous  to  intermarry.] 

(a)  S  Stark.  N.  P.  C.  577.  {e)  1  East,  563,  n. 

{h)  3  Ld.  Raym.  038.  (/)  3  Maa.  &  S.  411. 

(c)  3  Peake  N.  P.  C.  157.  (g)  6  A.  &  E.  652 ;  5.  C.  1  N. 

(d)  1  East,  555.  &P.  661. 
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But  it  is  not  stated  that  the  defendant  bad  notice  of  this: 
or  that  either  of  the  parties  had  resided  fifteen  days  in  the 
parish;  the  statement  of  the  residence  is  merely  in  the  recital 
of  the  licence :  or  that  the  plaintiff  attended  with  two  wit- 
nesses :  Or  that  the  parties  tendered  themselves  to  be  mar- 
ried^ or  that  the  tender  was  dispensed  with ;  Sahourin  v. 
Marshall  (a)f  Bordenave  v.  Gregory  (6):  or  that  the  licence 
was  delivered  to  the  defendant,  which  is  as  necessary  to 
state  as  that  a  writ,  in  respect  of  which  the  sheriff  is 
charged,  has  been  delivered  to  him :  or  that  the  refusal 
was  contra  formam  statuti ;  Com.  Dig.  Pleader,  (2  S.  10). 
The  declaration  would  have  been  sustained  by  defendant's 
proving  the  licence,  that  defendant  was  clergyman  of  the 
parish,  that  plaintiff  alone  requested  him  to  solemnise  the 
marriage  and  that  he  refused.  As  the  declaration  might 
have  been  sustained  without  proof  of  any  of  the  omitted 
facts,  it  is  not  cured  by  verdict;  1  Wms.  Sauud.  227, 
n.  (b),  Jackson  v.  Pesked{c),  Sweeiapple  v.  J  esse  {d),  Bit^ 
chin  v.  Stevens  {e),  referred  to  by  Pattesou  J.  in  the  case 
last  cited,  Spieres  v.  Parker  (/),  Everard  v.  Paterson  (g). 
[Ludlow  Serjt.  "  The  statement  of  the  duty  in  the  decla- 
ration is  an  inference  of  law  from  the  facts,  and  need  not 
be  stated  at  all,  or,  if  improperly  stated,  may  be  altogether 
rejected  ;*•  Lancaster  Canal  Company  v.  Parnaby  (A).] 

Lord  Denman. — I  am  not  prepared  to  say  that  an  ac- 
tion might  not  lie  against  a  public  officer,  who  by  neglect- 
ing his  duty  causes  damage  to  another,  especially  if  malice 
were  alleged.  Probably,  however,  no  such  action  would 
lie  where  the  officer  is  not  bound  to  do  the  act  required  at 
any  particular  time,  unless  malice  were  alleged.  But  we 
have  not  to  pronounce  upon  the  general  question,  for  this 
declaration  is  essentially  defective.     Hardly  one  of  the 

(a)  8  B.  &  Ad.  404.  (e)  a  Show.  933. 

(b)  5  Ewr,  107.  (/)  1  T.  R.  141. 

(c)  1  Mau.  &  S.  234.  (g)  6  Taunt.  645. 

(d)  5  B.  &  Ad.  27;  8.  C.  2  N.  (A)  S  P.  &  D.  171. 
&M.S6. 
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1841.  objections  has  been  got  over,  but  one  of  them  is  fatal.  At 
the  time  of  the  request  by  the  plaintiff  and  of  the  alleged 
wrongful  refusal  by  the  defpndant  to  solemnise  the  mar- 
riage between  the  plaintiff  and  M.  A,  Hogg,  it  does  not 
appear  that  the  defendant  had  notice  that  she  was  willing 
to  be  married.  It  is  clear  that  the  whole  of  this  declara- 
tion may  have  been  proved,  and  yet,  on  the  other  hand, 
that  she  was  proved  to  be.  unwilling.  We  should  go  be- 
yond the  cases  as  to  the  efficacy  of  a  verdict  in  curing  de- 
fective allegations  if  we  held  this  declaration  cured ;  the 
verdict  cannot  be  taken  to  establish  more  than  is  necessarily 
involved  in  the  proof  x>f  the  facts  alleged. 

Patteson  J. — We  need  not  determine  whether  the 
action  would  lie.  But  I  confess  there  appears  to  me  a 
great  difference  between  such  a  question  at  common  law 
and  since  the  marriage  act;  because  formerly  the  cere- 
mony might  have  been  performed  any  where,  so  that  the 
duty  could  not  well  have  been  fixed  on  any  particular 
clergyman.  But  since  the  marriage  act  it  would  seem  that 
there  is  a  duty  on  the  clergyman  of  a  particular  place,  for 
any  stranger  might  be  kept  out  and  prevented  from  per- 
forming the  ceremony.  But  I  am  of  opinion  that  this  de- 
claration is  bad.  The  duty  alleged  is  to  solemnise  the 
marriage  ''  in  the  manner  and  time  specified  in  the  licence 
when  thereunto  requested."  Even  if  the  allegation  that  the 
defendant  ''  was  requested  to  solemnise  the  said  marriage 
in  the  manner  and  time  specified  in  the  said  licence"  is  to 
be  taken  to  mean  that  he  was  requested  within  the  three 
months,  still  by  whom  was  he  to  be  requested  ?  By  both 
the  parties  to  be  married.  One  of  them  might  wish  one  time 
and  the  other  a  different  time.  The  declaration  alleges  the 
request  by  the  plaintiff  alone.  It  should  have  alleged  the 
request  by  A/,  ji.  Hogg  also.  The  request  of  the  woman 
is  not  included  in  the  request  of  the  man,  and  therefore 
the  finding  by  the  jury*that  he  requested  does  not  include 
a  finding  that  she  requested  also.     The  defect  of  the  de- 
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claratioD  id  this  respect  is  not  cured  by  verdict,  within  the  i84i. 
doctrine  of  Jackson  v.  Pesked  {a),  for  her  request  was  not  a 
fact  which  the  judge  could  have  had  to  leave  to  the  jury, 
or  without  finding  which  he  would  not  have  suffered  the 
verdict  to  pass  for  the  plaintiff.  I  also  think  the  declara- 
tion bad|  because  the  request  is  not  alleged  to  have  been 
during  the  three  months  while  the  licence  was  in  force. 

Williams  J. — I  am  of  the  same  opinion.  I  was  also 
struck  with  another  objection,  that  the  duty  to  solemnise  the 
marriage  is  alleged  to  have  accrued  from  the  licence  when 
the  defendant  should  be  thereunto  requested.  I  much 
doubt  whether  that  was  the  defendant's  duty;  he  surely 
could  not  be  bound  to  forego  all  other  duties  immediately 
on  request  and  inspection  of  the  licence. 

Coleridge  J. — It  is  not  necessary  to  express  an  opinion 
on  the  general  question,  but  I  should  be  sorry  if  our  silence 
should  encourage  the  notion  that  such  an  action  would  lie. 
When  the  duty  of  a  clergyman  is  considered,  his  position 
will  appear  very  different  from  that  of  a  registrar  for  the 
solemnisation  of  marriages,  under  6  &  7  WilL  4,  c.  85  ; 
and  I  have  great  doubt  on  the  liability  of  the  former  for 
the  breach  of  duty  which  is  made  the  foundation  of  this 
action.  But  this  declaration  is  bad.  The  duty  must  grow 
from  the  circumstances  stated,  and  the  duty  charged  would 
not  arise  unless  it  appeared  that  both  parties  to  the  marriage 
were  willing.  Again,  the  request  does  not  appear  to  have 
been  made  within  the  statutable  time  of  three  months  from 
the  date  of  the  licence. 

Rule  absolute. 

D. 

(a)  1  Mau.  &  S.  834. 
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1841. 
v^^rf-^  The  Queen  v.  Holdsworth,  Esq.  and  another  (/i). 

On  the  appli-  ON  an  appeal  against  an  order  of  two  justices  for  the  re- 

overeeere  o*f^a  '"°^*'  ^^  *  pauper  lunatic,  the  Court  of  Quarter  Sessions 

parish,  two  for  the  West  Riding  of  Yorkshire  quashed  the  order,  sub- 

an  order  on  j^^^  ^^  ^^^  opinion  of  the  Court  on  the  following  case  :— 

them  to  re-  fhis  was  an  appeal  against  the  following  order  of  Joseph 

move  a  pauper  m^  ar  ^  «=»  ^  • 

lunatic  to  the   Holdsworth  and  Francis  Maude,  Esqrs.  two  magistrates  of 

£m  "undl!^^the  ^^^  ^^^^  ^*^*°8  ^^  Yorkshire,  dated  the  6th  December, 
gtat.  9  Geo.4t  1838,  and  made  under  sect.  42  of  9  Geo.  4,  c.  40,  entitled 
The  order  pur-  *'  ^^  ^^'  ^^  amend  the  Laws  for  the  Erection  and  Regula*- 
Buant  to  the  tion  of  County  Lunatic  Asylums,  and  more  effectually  to  pro- 
the  act,  stated  ^^^^  for  ^he  Care  and  Maintenance  of  Pauper  and  Criminal 

that  the  legal    Lunatics  in  England." 

settlement  of  ° 

thepauperwas  ''  West  Riding  of  Yorkshire,  *>     Whereas  on  l6th  Septem- 

dScteTt'he'*  to  ^"t-  3ber,  a.d.  1837.  Mary  Frances 

expense  to  be  Heaion,  spinster,  a  poor  person  chargeable  to  the  township 
couiuy.    The^  ^^  Doncaster,  in  the  West  Riding  of  the  County  of  York, 

overseers         ^as  deemed  to  be  insane,  and  whereas  the  overseers  of  the 

obeyed  the 

order,  and  did  said  township  of  Doncaster  did  bring  the  said  Mary  Frances 

TaiEun.  ^^^'<^"  ^^^^^  Edmund Denison  miWilliam  BattieWright- 
der  the  48d  son^  Esqrs.  two  of  her  majesty's  justices  of  the  peace  in  and 
justice  after-  ^®**  ^^^  »»*d  ^est  Riding,  and  the  said  Edmund  Denison  and 
wards  inquired  William  Battie  Wrightson,  so  being  such  justices  as  afore- 
o"ft!ie  last  legal  ^^^^f  ^^^  thereupon  then  and  there  call  to  their  assistance 
settlement  of  Edward  Scholefield,  Esq.  Doctorof  Medicine,  and  upon  due 
and  adjudged  examination  of  the  said  Mary  Frances  Heaton,  the  said  Ed^ 
^ariih'^ihr  ^^^  ^'^^'^^  Denison  md  William  Battie  Wrightson,  so  being  such 
overseers  of  justices  as  aforesaid,  were  then  and  there  satisfied  that  the 
plied  foAhe'^  ®^^^  Mary  Frances  Heaton  was  insane,  but  the  place  of  the 
first  order :—  legal  settlement  of  the  said  Mary  Frances  Heaton  could  not 
the  trial  of  an  he  there  and  then  ascertained:    And  whereas  the  said  Ed' 

appeal  against  ff^^ncl  Denison  and  William  Battie  Wrizhtson.  so  being  such 

such  adjudica-  o  '  o 

acts^f  appl^  W  Decided  in  Hil.  T.  last  (January  23). 

cation  for  and 

obedience  to  the  first  order,  precluded  them  from  saving  that  the  pauper  was  not  charge- 
able to  their  parish  at  the  time  when  they  made  their  application  for  it. 
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justices  as  aforesaid,  by  an  order  under  their  bands  and  seals        i84l. 
bearing  date  the  said  l6lh  September^  a.d.  1837,  directed      V^"^^ 
to  the  overseers  of  the  poor  of  the  said  township  of  Don-  v. 

caster,  did  direct  the  said  overseers  to  cause  the  said  Mary  Holdswokth. 
Frances  Heaton  to  be  conveyed  to  the  Riding  Lunatic  Asy- 
lum established  in  the  township  of  Stanley-cum-Wrenthorpe, 
in  the  parish  of  Wakefield,  in  the  said  riding,  the  said  Pauper 
Lunatic  Asylum  being  a  house  duly  licensed  for  the  recep- 
tion of  insane  persons ;  and  the  treasurer  of  the  said  West 
Riding  was  thereby  ordered  to  pay  to  the  treasurer  of  the 
said  Asylum  such  weekly  sum  for  the  maintenance  and  care 
of  the  said  Mary  Frances  Heaton^  according  to  the  9  Geo.  4, 
c.  40,  as  should  from  time  to  time  be  fixed  upon  by  the 
visiting  justices  of  the  said  Asylum:  And  whereas  the  said 
Mary  Frances  Heaton  was  under  and  by  virtue  of  the  said 
last  mentioned  order  conveyed  by  the  overseers  of  the  poor 
of  the  said  township  of  Doncaster  to  and  placed  in  the  said 
Pauper  Lunatic  Asylum,  established  at  the  township  of 
Stanley*cum-Wrenthorpe  aforesaid,  on  the  said  i6th  Sep- 
tember, A.D.  1837,  and  from  thenceforth  has  been  and  now 
is  confined  therein  under  the  said  last  mentioned  order;  and 
a  certificate  from  the  said  Edward  Scholejield,  bearing  date 
l6th  September,  1837,  that  he  had  personally  examined  the 
said  Mary  Frances  Heaton,  and  that  she  appeared  to  be  of 
insane  mind,  was  duly  delivered  by  the  overseers  of  the  said 
township  of  Doncaster  to  Charles  Caser  CorselUs,  the  su- 
perintendent of  the  said  Pauper  Lunatic  Asylum,  at  the 
time  the  said  Mary  Francis  Heaton  was  placed  therein : 
And  whereas  we,  Joseph  Holdsworth  and  Francis  Maude, 
Esqrs.  two  of  her  majesty's  justices  of  the  peace  acting  in 
and  for  the  said  West  Riding,  did  upon  the  5th  December, 
instant,  duly  inquire  into  the  last  legal  settlement  of  the  said 
Alary  Frances  Heaton,  and  satisfactory  evidence  was  ob- 
tained as  to  such  settlement:  And  whereas  the  visiting  jus- 
tices of  the  said  Pauper  Lunatic  Asylum  did,  on  the  8th 
January,  1838,  fix  upon  the  weekly  sum  of  six  shillings  for 
the  maintenance,  clothing,  medicine,  and  care  of  the  said 
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1841.        Mary  Frances  Beaton,  and  the  same  has  been  paid  by  the 

fj^^'^'X^^      treasurer  of  the  said  West  Riding:    We,  the  said  Joseph 

V.  Holdsworih  and  Francis  Maude,  Esqrs.  so  being  such  jus- 

HoLDawoRTH.  jj^gg  gg  aforesaid,  do  therefore,  upon  due  proof  made  before 
us  upon  oath,  and  upon  due  consideration  had  of  the  pre- 
mises, adjudge  that  the  last  legal  settlement  of  the  said 
Mary  Frances  Heaton  is  in  the  township,  parish  or  place 
of  Doncaster  aforesaid :  And  we  do  order  and  direct  that 
the  churchwardens  and  overseers  of  the  poor  of  the  town- 
ship, parish  and  place  of  Doncaster  aforesaid  shall  and  do, 
upon  notice  of  this  our  order,  repay  unto  Ellis  Hodgson^ 
the  treasurer  of  the  said  West  Riding,  the  sum  of  19/*  4s. 
for  the  maintenance,  medicine,  clothing  and  care  of  the  said 
Mary  Frances  Heaton,  in  the  said  Pauper  Lunatic  Asylum, 
from  I6th  September,  1837|  to  the  date  hereof,  at  and  after 
the  said  rate  of  six  shillings  for  each  and  every  week  :  And 
we  do  further  order  and  direct  that  the  churchwardens  and 
overseers  of  the  said  township,  parish  or  place  of  Doncaster 
aforesaid  shall  and  do  pay  to  Charles  Caser  Corsellis,  the 
treasurer  of  the  said  Pauper  Lunatic  Asylum,  from  the  date 
of  this  our  order,  the  weekly  sum  of  six  shillings  for  the 
future  maintenance,  medicine,  clothing  and  care  of  the  said 
Mary  Frances  Heaion  during  her  continuance  in  the  said 
Pauper  Lunatic  Asylum,  or  until  otherwise  ordered  accord- 
ing to  law.  Given  under  our  hands  and  seals  this  6th  De- 
cember, 1838.  J.  Holdsworih,  (l.s.) 

Fran.  Maude,  (l.s.)" 
It  appeared  on  the  trial  of  the  appeal  that  a  previous 
order,  dated  l6ih  September,  1837,  under  the  hands  and 
seals  of  Edmund  Denison  and  William  Baitie  Wrightson, 
Esqrs.  two  other  magistrates  of  the  West  Riding,  had 
been  made  pursuant  to  sects.  38  and  4 1  of  the  said  act,and 
duly  served  upon  the  appellants,  of  which  the  following  is 

a  copy : — 

''  West  Riding  of  Yorkshire. 

''  To  the  Overseers  of  the  Poor  of  the  Township  of  Don- 
caster, in  the  said  Riding. 
"  Whereas  it  appears  to  us,  Edmund  Denison  and  Wil* 
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Ham  Battie  Wrightson,  two  of  her  Majesty's  justices  of  the        1841. 
peace  acting  in  and  for  the  said  riding,  having  called  to  our    J^^^^^ 
assistance  Edward  Scholefieldf  Esq.^  M.D.^  a  physician  or  «. 

surgeon^  that  Mary  Frances  Heatoriy  chargeable  to  the  Holdsworth. 
township  of  Doncaster^  in  the  said  riding,  is  a  lunatic  insane 
or  a  dangerous  idiot,  you  are  hereby  directed  to  cause  the  said 
Mary  Frances  Heaion  to  be  conveyed  to  the  riding  lunatic  asy- 
lum, established  in  the  township  of  Stanley-cum-Wrenthorpe, 
in  the  parish  of  Wakefield,  in  the  said  riding,  the  said  pauper 
lunatic  asylum  being  a  house  duly  licensed  for  the  reception 
of  insane  persons,  and  you  are  hereby  ordered  to  pay  to  the 
treasurer  of  the  said  asylum  such  weekly  sum  for  the  main- 
tenance and  care  of  the  said  Mary  Frances  Heaton  as  shall 
from  time  to  time  be  fixed  upon  by  the  visiting  justices  of 
the  said  asylum.  Given  under  our  hands  and  seals,  this  l6th 
"^  day  of  September,  a.d.  1837.         Edward  Denison  (l.s.) 

W.  B.  Wrightson  (l.s.) 
''The  expenses  to  be  charged  to  the  riding  in  consequence 
of  Miss  Heaton^ s  settlement  being  unknown. 

£•  Denison, 
W.  B.  Wrightsonr 
In  pursuance  of  this  order  of  the  1 6th  of  September, 
1837>  Mary  Frances  Heaton  was  removed  by  the  appel- 
lants to  the  West  Riding  Lunatic  Asylum  at  Wakefield,  and 
against  that  order  there  was  no  appeal.  In  the  notice  of 
appeal  against  the  present  order  of  6th  December,  1838, 
the  appellants  stated  as  one  of  their  grounds  that  Mary 
Frances  Heaton  was  not  on  the  l6th  September,  1837^  or 
at  any  other  time  a  poor  person  chargeable  to  the  township 
of  Doncaster.  At  the  trial,  the  appellants  contended  that 
the  respondents  were  bound  to  shew  a  ch  argeability  to 
Doncaster  on  or  before  the  l6th  September,  1837.  On 
the  other  hand,  it  was  contended  by  the  respondents  that  in 
an  appeal  against  the  order  of  the  6th  December,  1838,  the 
question  of  chargeability  at  the  time  of  making  the  original 
order  of  the  l6th  September,  1837,  did  not  arise;  but  the 
order  of  the  l6th  September,  1837j  (not  having  been  ap- 

VOL.I. — G,  D.  K  K 
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1841.        pealed  against),  was  conclusive  of  a  chargeability  at  that 

""-^^^^^      time.     The  sessions  held  that  proof  of  cbarireability  on  or 
The  Queen  . 

D.  before  the   l6th  September,  ISd?^  must  be  given  by  the 

HoLDSwoRTH.  respondents,  though  there  had  been  no  appeal  against  the 
order  of  that  date.  It  was  then  proved  that  Mary  Frances 
Heaton  had,  shortly  before  the  l6th  September^  18d7|been 
committed  to  Doncaster  gaol  (which  is  situated  in  the  town- 
ship of  Doncaster),  fer  a  breach  of  the  peace,  and  while 
detained  there  for  want  of  sureties  was  found  to  be  insane, 
and,  she  having  no  visible  means  of  support,  the  assistant* 
overseer  of  Doncaster  applied  to  two  magistrates  (Messrs. 
Denisan  and  fVrightson)  for  an  order  to  commit  her  to  the 
West  Riding  Lunatic  Asylum  under  9  Geo,  4,  c.  40,  s.  38, 
which  was  made  accordingly,  and  is  the  order  of  i6th  Sep- 
tember, 1837^  above  set  out. 

The  appellants  contended  that  this  was  not  a  chargeability 
within  the  act,  but  that  in  order  to  give  the  justices,  (who 
made  the  order  of  the  l6th  September,  1837),  jurisdiction, 
there  must  have  been  an  actual  giving  of  relief.  The  ses- 
sions were  of  that  opinion  and  discharged  the  order,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench  on  both 
points,  viz. : — 

First,  whether  the  appellants  were  entitled  to  call  npon 
the  respondents  to  give  proof  of  an  actual  chargeability  on 
or  before  the  l6th  September,  1837,  though  the  order  of 
that  date  had  not  been  appealed  against ;  and 

Secondly,  whether  for  the  purpose  of  proving  such  charge- 
ability  an  actual  giving  of  relief  must  have  been  shewn. 

If  the  opinion  of  the  Court  should  be  against  the  re- 
spondents on  both  points,  the  order  of  sessions  is  to  be 
confirmed ;  if  in  favour  of  the  respondents  on  either,  the 
order  of  sessions  is  to  be  quashed,  and  the  original  order 
appealed  against  to  be  confirmed. 

Dundas  and  W»  Walker  in  support  of  the  order  of  ses- 
sions. The  case  raises  two  questions  for  the  determination 
of  the  Court ;«-« 
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First,  whether  it  was  necessary  on  the  trial  of  this  appeal         1841. 
to  shew  that  at  the  date  of  the  first  order  the  lunatic  was      ^^^^^^ 

■_  .^i  1^  •   .        r  T^  The  QUEBN 

chargeable  to  the  parish  of  Doncaster.  v. 

Secondly,  whether  to  constitute  "  chargeability  "  on  a  pa-  Holdsworth. 
rish,  within  the  meaning  of  the  statute  of  9  Geo,  4,  c.  40, 
actual  receipt  of  relief  from  the  parish  must  not  be  proved. 

The  order  by  two  magistrates  of  the  l6th  September  was 
the  foundation  of  the  order  appealed  against,  and  the  second 
order  is  void  for  want  of  jurisdiction  in  the  magistrates  who 
made  it,  unless  the  lunatic  was  removed  to  the  asylum  by 
an  order  of  justices  duly  made  under  the  provisions  of  the 
statute  9  Geo.  4,  c.  40^  ss.  38  and  41 .  The  magistrates  who 
made  the  order  of  the  i6th  September  have  no  jurisdiction, 
unless  the  lunatic  was  then  chargeable  to  the  parish  of 
Doncaster.  But  the  being  in  the  gaol  of  Doncaster  with- 
out means  of  support  was  not  a  chargeability  on  the  parish. 
This  is  a  branch  of  the  law  of  settlement  in  which  it  has 
been  clearly  settled,  that  to  be  ''  chargeable  "  a  person  must 
**  become  a  burthen  to  the  parish  by  the  actual  receipt  of 
relief  (a).'*  IPatteson  J.  The  very  persons,  who  brought 
the  pauper  before  the  justices  who  made  the  first  order,  are 
those  who  now  object  that  they  had  no  jurisdiction  to  do  so, 
because  the  pauper  was  not  chargeable.]  She  might  not 
have  been  settled  in  Doncaster  but  merely  casually  charge- 
able. [Coleridge  J.  But  even  then  she  would  be  a  lunatic, 
chargeable  to  the  parish  of  Doncaster.]  The  first  order 
cannot  conclude  the  parish  of  Doncaster,  they  had  no  means 
of  objecting  to  it,  they  could  not  have  appealed,  the  right 
of  appeal  is  given  by  the  46th  section  of  the  act  to  the  party 
aggrieved,  but  they  were  not  aggrieved  by  the  order  which 
directed  the  expenses  to  be  borne  by  the  whole  riding: 
Rex  V.  George  (6).  A  retrospective  order  for  expenses  then 
incurred  would  not  be  binding :  Rex  v.  Inhabitants  of  St» 
Nicholas,  Leicester  (c). 

(a)  Nol.  P.  L.  195 ;  Barr.  S.C.  (6)  6  A.  &  E.  305 ;  S.C.1  N. 

748;   Rex  v.  Si.  Mary,  Westjwri,      &  P.  451. 
3  T.  R.  44.  (c)  3  A.  &  £.  79;  S.C.  4  N.  & 

M.  624. 
KK2 
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1B41.  -Again,  that  order  does  not  state  that  it  was  made  on  the 

rp^Q^^  .    application  of  the  parish  officer  of  Doncasterj  nor  is  that 

V.  fact  stated  in  the  case.    The  case  does  state  that  the  order 

HoLMwoRTH.  ^j^g  jjjgjg  ^^  jjjg  application  of  the  assistant-overseer^  but 

he  is  a  person  whose  office  and  duties  are  unknown  to 

the  law :    JRex  v.  The  Justices  of  the  North  Sidhig  of 

Yorkshire  (a).     He  may  have  acted  without  any  authority 

from  the  parish  officers ;  then,  if  there  is  no  estoppel,  it  ap- 

pears  upon  the  case  that  the  pauper  was  not  in  the  legal 

sense  of  the  word  chargeable  on  the  parish.     {Coleridge  J. 

The  parish  officers  of  Doncaster  acted  on  the  order,  and 

removed  the  pauper  to  the  asylum.] 

Lord  Denman  C.  J.  I  think  the  case  must  be  taken 
to  state  that  the  first  order  was  founded  on  the  complaint 
of  the  parish  officers  of  Doncaster.  Upon  this  application 
the  justices  inquire  into  the  insanity  of  the  pauper,  and  lam 
therefore  of  opinion  that  it  is  not  competent  to  them  now 
to  say  that  the  pauper  was  not  chargeable  to  their  parish. 
The  argument,  that  the  order  might  have  been  made  on  an 
application  unauthorised  by  the  parish  officers,  shews  that 
the  order  which  they  obeyed  was  a  grievance  which  entitled 
them  to  appeal. 

Littledale,  Patteson  and  Coleridge  Js.  concurred. 

Order  of  Sessions  quashed. 

Sir  G.  Lewin  and  Baines  appeared  in  support  of  the 
original  order. 

O. 

(a)  6  A.  &  £.  863;  S.  C.  8  N.  &  P.  IDS. 
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Benson  and  others  v.  Bi.unt  and  others.  Thursday^ 

Assumpsit.     The  plaintiffs  declared   on  a  charter-  plaintiffs 

party  of  affreightment,  dated  25lh  October,  1836,  made  be-  «wnersofa 
.  ,  snip,  agreed 

tween  them  as  the  owners  of  the  ship  called  the  William  by  charter- 
Miles,  and  the  defendants  as  the  freighters,  for  a  voyage  [^h[*^shodd^° 
from  the  port  of  London  to  Clarence  Cove,  in  the  island  have  eighty- 
of  Fernando  Po,  for  a  cargo  of  teak  timber,  and  return  to  day^foMoad- 
London  ;  the  vessel  to  '*  be  at  Clarence  Cove  aforesaid  for  ing  and  un- 
the  purpose  of  receiving  on  board  the  said  cargo,  and  in  cargo,  and  that 
the  port  of  Loudon  for  the  purpose  of  discharging  the  t^e  freighter 
same,  eighty-five  running  days  on  the  whole,  if  required;  her  on  demur- 
such  lay  days  to  commence  and  be  accounted  from  the  day  [^®  addf-*^*^" 
on  which  the  ship  should  be  ready  to  receive  on  board  the  tional  ranning 
cargo  at  Clarence  Cove,  and  notice  thereof  given  to  the  sripulated  rate 
agents    of  the   defendants;  to  cease  on  the  cargo  being  perdieoa.  The 
laden  and  the  ship  despatched  to  the  port  of  London ;  to  in  port  with 

recommence  upon  the  arrival  of  the  ship  in  the  port  of  5^®  running 
^  ^  .  oays  due  to 

London  and   being   ready  to  unload,  and   notice  thereof  her.    On  her 

given ;  and  finally  to  cease  on  the  cargo  being  discharged.*'  "ubseau*  ml 

And  the  plaintiffs  further  agreed  that  the  defendants  might  on  another 

keep  the  vessel  on  demurrage  at  the  aforesaid  ports  and  piaindff^'re-^ 

places  of  loading  and  delivery  for  the  term  or  space  of  four-  ^"?e^  to  per- 

.         ,  .         1    ,  ,    t  1        i.  mit  her  to 

teen  runnmg  days  on  the  whole,  over  and  above  the  afore-  be  unloaded. 

said  lay  days,  "  on  paying  demurrage  at  and  after  the  rate  ^^?^"^*'^^» 

of  8/.  105.  sterling  &c.  per  day,  day  by  day,  as  the  same  after  the  expi- 
ration of  the 
ranning  da^s,  she  was  permitted  to  unload,  but  the  cargo  was  not  dischar]^ed«until  after 
the  expiration  of  fourteen  days  beyond  the  running  days.  In  assumpsit  against  the 
freighter  on  the  charter-party,  the  declaration  charged  a  detention  on  demurrage  for 
fourteen  days,  and  a  general  detention  bevond. 

Pleas,  1.  Non-assumpsit ;  2.  that  he  did  not  keep  or  detain  the  ship  modo  et  formft ; 
3.  that  at  the  time  she  w^  unloading  the  plaintiffs  wrongfully  stopped  the  unloading, 
and  prevented  the  defendants  from  unloading.  The  jury  found  that  the  plaintiffs'  re- 
fusal was  wrongful. 

Held^  on  motion  for  a  new  trial  and  for  judgment  non  obstante  veredicto,  on  the  third 
plea : — 

1.  That  the  plea  denying  the  detention  of  the  ship  was  sufficiently  made  out  by  the 
finding  of  the  jury,  and  that  the  plaintiffs  could  not,  under  this  declaration  on  the 
charter-party,  recover  for  the  use  of  the  ship  during  so  much  of  the  actual  unloading  as 
exceeded  five  days. 

2.  But  that  the  third  plea  was  bad ;  as  such  an  interference  by  the  plaintiffs  to  pre- 
vent an  unloading  as  was  stated  in  the  general  terms  of  the  allegations  of  that  plea 
woold  not  put  an  end  to  the  obligation  of  the  charter-party. 
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1841.         should  arise  and  become  due."   Averment,  that  the  ship  ar- 
rived at  Clarence  Cove  on  the  25th  January,  1837,  and  was 
then  ready  to  receive  on  board  the  cargo,  and  on  the  22d 
April  the  cargo  was  laden  on  board  and  the  ship  despatch- 
ed ;  and  that  the  defendants  in  and  about  the  loading  of 
the  vessel  kept  and  detained  her  at  Clarence  Cove  *'  for 
eighty  running  days;'*  that  she  arrived  on  the  26th  June  at 
London  with  the  cargo,  and  was  then  ready  to  unload, 
whereof  the  defendants   had   notice,  "  and  the  plaintiffs 
continued  ready  and  willing  to  unload  the  cargo  as  afore- 
said until  the  same  was  discharged ;"  and  the  same  was  on 
the  27th  July  completely  discharged  and  unloaded.     '*  And 
the  plaintiffs  aver  that  the  defendants  kept  the  said  vessel 
on  demurrage  at  the  said  ports  and  places  of  loading  and 
unloading  for  divers,  to  wit,  fourteen  days  over  and  above 
the  said  eighty*five  running  or  lay  days  in  and  about  the 
loading  and  unloading  of  the  said  cargo/*  and  thereby  they 
became  and  were  liable,  according  to  the  said  charter  party, 
to  pay  to  the  plaintiffs   1 IQL,  being  at  and  after  the  rate  of 
SL  10s.  for  each  and  every  of  those  fourteen  days.  Breach, 
the  non-payment  of  the   11 9/.,  or  any  part  thereof;  and 
that  the  defendants  further  disregarding,  &c.  wrongfully 
kept  and  detained  the  vessel  in  and  about  the  unloading  of 
the  said  cargo  as  aforesaid  for  eight  days  over  and  beyond 
the  said  fourteen  days  so  allowed  and  agreed  upon  for  de- 
murrage, whereby  the  plaintiffs  during  all  that  time  were 
deprived  of  the  use  of  the  vessel,  and  were  also  put  to  great 
costs,  charges,  and  expences,  See.   Damages  200/*     Pleas  : 
1.  Non-assumpserunt;  2.  That  defendants  did  not  keep  or 
detain  the  vessel  in  manner  and  form,  &c.;  3.  That  at  the 
time  when  the  said  vessel  was  unloading,  as  in  the  declara- 
tion mentioned,  the  plaintiffs  wrongfully  stopped  the  un- 
loading thereof  and  prevented  the  defendants  from  unload- 
ing the  same.     Issues  joined. 

At  the  trial  at  the  sittings  in  London  after  Hilary  term, 
1840,  before  Lord  Denman  C.  J.  it  appeared  that  the  ves- 
sel   having,   under  the  charter  party,  eighty-five  lay  or 
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running  days  from  notice  given,  for  loading  and  unloading        1841. 
a  cargo,  and  fourteen  additional  running  days  on  demur- 
rage,  occupied  eighty  of  those  days  in  taking  in  her  cargo 
at  Fernando  Po.     Her  arrival  in  London  was  reported  to 
the  defendants  on  the  fiBth  June;  she  had  then  five  running 
days  due  to  her.     On  her  arrival,  a  dispute  arose  about 
the  freight:  the  unloading  of  the  cargo  was  stopped  by 
the  plaintiffs  until  after  the  running  days  had  expired,  and 
a  subsequent  interruption,  on  the  part  of  the  plaintiffs, 
of  the  unloading  took  place  within  the  days  of  demurrage, 
viz.   from  the    10th  July   to   the   19th,  inclusive.      The 
cargo  was  not  discharged  until  the  27th.     Only  ten  days, 
exclusive  of  Sundays  and  the  interrupted  days,  were  occu- 
pied in  the  actual  unloading.     On  these  facts  his  lordship 
directed  the  jury  that  the  only  question  was,  whether  the 
plaintiffs  were  entitled  to  any  number  of  days  demurrage, 
but  that,  if  they  thought  the  delay  in  unloading  was  occa- 
sioned by  the  wrongful  act  of  the  plaintiffs,  they  might  find 
for  the  defendants.    The  jury  found  accordingly  for  the 
defendants. 

In  the  following  term,  Easter,  a  rule  nisi  for  a  new  trial 
having  been  obtained  on  the  ground  of  misdirection,  and 
for  a  judgment  on  the  third  plea  non  obstante  veredicto, 

Piatt  and  Kelly  shewed  cause  in  this  term  (a).  The 
verdict  is  right  on  the  second  plea.  The  declaration  charges 
as  a  breach  of  the  charter  party  that  the  defendants  "  kept 
the  vessel  on  demurrage  for  fourteen  days  over  and  above 
the  eighty-five  running  days.*'  The  defendants  deny  the 
breach  in  the  terms  alleged.  The  plaintiffs  by  their  own 
&ct,  in  stopping  the  unloading  (which  the  jury  found  to  be 
wrongful),  deprived  the  defendants  of  the  benefit  of  the 
running  days,  and  have  thereby  deprived  themselves  of  any 
legal  claim  for  demurrage  in  this  form  of  action,  even  al- 
though the  defendants  had  afterwards  been  guilty  of  an 

(a)  On  a  former  6siy  in  this      man  C.  J.,  Patteson^  Williams,  and 
term  (June  4),  before  Lord  Den-      Coleridge,  Js. 
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1841.  unreasonable  delay  in  taking  out  the  cargo.  In  the  case 
supposed  there  might  have  been  a  question  for  the  jury  if 
the  declaration  had  been  special  for  not  unloading  after 
notice  to  proceed.  Again,  as  to  the  motion  to  enter  judg- 
ment on  the  third  plea.  On  special  demurrer^  the  plea 
might  be  held  bad  for  generality^  but  it  is  good  after  ver- 
dict. [Patteson  J.  The  ground  of  entering  judgment  for 
the  plaiutififs  non  obstante  veredicto  is,  that,  assuming  the 
allegations  of  the  third  plea  to  be  true,  you  do  not  allege 
that  you  could  have  performed  the  contract  by  unloading 
within  the  running  days  due  to  the  ship,  if  you  had  not 
been  hindered  by  the  plaintiffs.]  That  allegation  is  unne- 
cessary ;  the  plaintiffs  seek  to  recover  a  penalty  for  delay 
in  unloading,  and  the  third  plea  alleges  that  the  delay  was 
occasioned  by  their  own  fault.  Or  the  plea  may  be  con- 
sidered as  an  informal  traverse  of  the  allegation  that  the 
plaintiffs  ''  continued  ready  and  willing  to  unload.'' 

Erie  and  W.  H.  Waison  contrsi.  It  was  not  stipulated 
in  the  charter  party  that  the  running  days  should  be  conse- 
cutive days  ;  if  they  were  not,  there  was  no  breach  of  con- 
tract by  the  plaintiffs.  But  assuming,  after  the  finding  of 
the  jury,  that  the  plaintiffs  had  committed  a  breach,  this 
would  not  dissolve  the  contract  in  fact,  or  give  the  defend- 
ants a  right  to  put  an  end  to  it:  Fillieul  V.Armstrong  {a). 
[Patteson  J.  The  defendants  say  that  the  specific  detention 
for  which  you  claim  damages  was  your  own  act.]  Still 
they  were  liable  on  the  contract ;  their  remedy,  if  any,  was 
by  a  cross  action.  The  proper  question  for  the  jury  was, 
whether  the  stoppage  was  unreasonable,  and  had  deprived 
the  defendants  of  the  benefit  of  the  charter  party :  Free* 
man  v.  Taylor  (b).  The  third  plea  is  manifestly  bad.  It 
confesses  the  detainer  and  does  not  avoid,  for  it  omits  to 
allege  that  the  cargo  would  have  been  discharged  within 

(a)  7  A.  &  £.  557;  &C.  2  N.  &         (b)  8  Bingh.  194;  S.C.  1  M.  Sc 
P.  400.  Scott,  182. 
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the  running  days  if  the  plaintiffs  had  not  hindered :  JPtV- 
Keul  V.  ArrMtrongifl). 

*  Cur.  adv.  vuli. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  for  demurrage  on  a  charter 
party.  The  declaration  charged  a  detention  on  demurrage  for 
certain  days,  and  also  a  general  detainer  beyond  the  days  of 
demurrage.  The  third  plea,  which  was  special,  was  ac- 
knowledged by  defendant  to  constitute  no  defence  on  ac- 
count of  its  generality ;  but  the  second  stated  that  the 
defendant  did  not  detain  the  ship  modo  et  form&.  The 
fact  was,  that  the  ship  returned  with  five  running  days  due 
to  her,  and  that  she  did  not  complete  her  unloading  until 
not  only  the  fourteen  days  of  demurrage  beyond  the  run- 
ning days  were  exhausted,  but  also  some  beyond. 

The  claim  was  for  liquidated  damages  for  the  demurrage 
days,  and  general  damages  for  the  farther  detention. 

The  plaintiff,  on  the  ship's  arrival,  and  subsequently  on 
another  occasion,  refused  to  permit  her  to  be  unloaded. 

The  jury  found  that  this  refusal  was  wrongful.  After- 
wards defendant  was  permitted  to  unload,  but  not  till  after 
the  expiration  of  the  running  days,  in  whatever  sense  those 
words  can  reasonably  be  understood.  Under  these  circum- 
stances, whether  the  plaintiffs  are  entitled  to  recover  at  all 
for  the  use  of  their  ship  during  so  much  of  the  actual  un- 
loadbg  as  exceeded  five  days  may  be  doubtful,  and  would 
have  been  for  the  jury  on  the  facts  under  another  form  of 
declaration ;  but  we  bold  it  clear  that  they  cannot  recover 
for  it  under  the  terms  of  the  charter  party. 

We  do  not  intend  to  lay  down  that  any  interference,  for 
however  short  a  time,  by  the  owners,  to  prevent  an  un- 
loading within  the  running  days  and  days  of  demurrage, 
will  put  an  end  to  the  obligation  of  the  charter  party,  and 
therefore  we  hold  the  third  plea  to  be  bad;  but  it  is 
clear  that  they  cannot  exercise  an  arbitrary  power  of  select- 
ing on  what  days  the  unloading  shall  take  place,  or  of 
(o)  7  A.  &  £.  557;  S.C.  S  N.  &  P.  400. 
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interrupting  capriciously  that  operation  which  the  freighter 
must  certainly  be  understood  to  stipulate  for  the  power 
of  carrying  on  continuously,  and  by  so  doing  the  owners, 
and  not  the  freighters,  are  the  parties  who  detain  the 
vessel. 

We  think  in  the  present  case  the  plea,  that  the  defendant 
did  not  detain  the  ship,  is  sufficiently  made  out  by  the 
jury's  finding  that  the  cargo  was  improperly  kept  on  board 
by  the  plaintifi^s'  own  wrongful  act,  and  are  of  opinion  that 
the  rule  must  be  discharged. 

Rule  absolute  for  judgment  for  the  plaintiff 

on  the  third  plea  non  obstante. 
Rule  for  a  new  trial  discharged. 


Tuesday, 
June  Bth, 

A  warrant  of 
apprehension 
was  issued  by 
a  justice  of 
peace,  which 
did  not  recite 
any  informa- 
tion on  oath, 
and  it  ai 


Caudle  v.  Seymour,  Esq. 

X RESPASS  for  assault  and  false  imprisonment.  Plea — 
Not  guilty  (by  statute.)  At  the  trial  before  Liitkdale  J.^ 
at  the  Sussex  summer  assizes,  1840,  it  appeared  that  de- 
fendant, who  was  a  magistrate,  justified  the  trespass  com- 
plained of  under  a  warrant  in  the  following  form : 
and  It  ap-  '  ^^  hereby,  in  her  Majesty's  name,  command  you  and 

pearedthat,in  every  of  you,  upon  sight  hereof,  to  apprehend  and  bring 
tbe'iDforma-'    before  me^  one  of  her  Majesty's  justices  of  the  peace  on 

tion  was  not     j^^c.  the  body  of  (the  plaintiff),  of  whom  you  shall  have 
sworn  in  his  .  «         ,  ,    ,  .  , 

presence :—     notice,  to  answer  to  all  such  matters  and  thmgs  as  on  her 

?nf1';«hUiSn°    Majesty's  behalf  shall  be  objected  against  him  on  oath  by 
Mary  Ann  Warner^  of  See,  for  an  assault  committed  upon 
her  upon  the  24th  instant. 
The  party  alleged  to  be  assaulted  was  a  child.    The 

whicl)  does'     defendant,  with  his  clerk,  went  to  the  cottage  in  which  the 

not  recite  any  ^.^jj^j  lived,  and  the  clerk  went  up  stairs  into  the  room  in 

information,  .  .  ■^   . 

and  which  di-  which  she  was  and  took  her  information,  the  defendant  du« 

rects  an  ap- 
prehension ''  to  answer  all  such  matters  and  things  as  in  her  Majesty's  behalf  shall  be 
objected  against  him  by  A.  B,  for  an  assault  committed  on,"  &c. 


was  liable  in 
trespass. 

Qu.  Whe- 
ther a  war- 
rant is  not 
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ring  that  time  remaining  in  a  room  below.    The  charge        1841. 
against  the  plaintifF  was  dismissed  on  hearing.  The  learned 
judge  held  the  warrant  to  be  no  justification,  and  the  plain-  * 
tiff  had  a  verdict.    In  the  following  term  a  rule  was  ob- 
tained to  shew  cause  why  a  new  trial  should  not  be  had ; 
against  which 

Peacock  shewed  cause.  The  warrant  is  no  justification 
to  the  defendant.  It  is  bad  on  the  face  of  it  for  not  shew- 
ing that  any  information  was  laid  before  him  to  authorise 
him  to  issue  his  warrant.  That  this  is  necessary  is  shewn 
by  the  precedents:  BurrCs  Justice  (a),  and  by  the  authority 
in  2  Hale,  P.  C.  111.  The  latter  shews  also  that  the  facts 
proved  in  this  case  were  not  evidence  of  a  complaint.  The 
magistrate  ought  himself  to  take  the  information.  (He  was 
then  stopped  by  the  Court.) 

Piatt  contri.  This  warrant  was  sufficient  to  give  the 
magistrate  jurisdiction ;  if  not«  it  was  sufficient,  to  prevent 
his  being  liable  in  trespass,  that  he  had  jurisdiction  over  the 
offence.  All  the  cases  that  can  be  relied  on  by  the  other 
side  are  cases  of  commitments,  which  stand  on  a  different 
ground.  Trespass  will  not  lie  against  a  justice  who  has 
jurisdiction  over  an  offence  for  issuing  his  warrant  against 
a  party  in  order  to  inquire  into  it.  The  warrant,  to  be 
good,  must  issue  by  one  having  lawful  authority,  and  it 
must  state  the  cause,  but  "  not  so  certainly  as  an  indictment 
ought" (6).  Butt  v.  Conant  (c)  is  a  strong  authority  for  the 
position  that  jurisdiction  over  the  offence  is  sufficient.  The 
warrant  there  set  out  is  as  general  as  in  this  case.  IPatte- 
son  J.  The  statement  of  the  warrant  in  the  report  of  that 
case  appears  to  me  to  be  intended  to  give  the  substance 
only,  and  clearly  not  the  whole  language  of  it.]  The  war- 
rant here  sufficiently  shews  what  the  offence  charged  was ; 
and  the  preliminary  proceeding  in  taking  the  complaint 

(fl)  Tit.  Warrant  of  Apprehen-       (b)  S  Inst.  59 1, 
sion.  (c)  1  B.  fc  B.  548. 
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authorised  the  defendant  to  issue  it  As  to  the  objection 
that  be  was  not  present,  it  was  not  necessary.  The  taking 
of  an  information  may  be  assimilated  to  the  swearing  of  an 
affidavit  in  this  Court.  It  must  be  conceded  that,  if  the 
warrant  recited  the  taking  of  an  information  on  oath,  it 
would  have  been  sufficient,  and  a  mere  irregularity  in  taking 
it  cannot  make  the  defendant  liable  to  an  action  for  putting 
it  in  force. 

Lord  Denman  C.  J. — It  appears  to  me  to  be  clear  that 
this  warrant  is  insufficient.  There  is  no  recital  of  an  infor- 
mation, nor  does  it  appear  in  fact  that  an  information  was 
taken  by  the  defendant.  The  second  point  raised  is  one  of 
great  importance ;  it  is  said  the  magistrate  has  jurisdiction, 
and  that  is  sufficient  to  protect  him ;  but  that  must  be  un- 
derstood not  of  a  general  jurisdiction  over  the  subject* 
matter,  but  of  jurisdiction  over  the  particular  case.  In  this 
case  the  witness's  information  was  not  taken  in  the  justice's 
presence.    The  child  was  sworn,  but  not  before  him. 


Patteson  J. — The  words  **  for  an  assault*'  must  be 
coupled  with  the  words  ''  before  me/'  otherwise  the  warrant 
is  a  general  warrant,  and  totally  void.  It  is  not  enough 
that  a  warrant  recites  a  particular  fact;  it  ought  to  call 
upon  the  party  to  answer  to  that,  and  not  to  answer  to  all 
matters  and  things.  The  constant  practice  is  to  recite  the 
information  of  the  particular  fact  complained  of,  which  the 
defendant  is  to  answer,  and,  if  the  magistrate  does  not  do 
that,  he  must  take  the  consequence.  As  to  the  other  part 
of  the  case,  it  is  the  duty  of  the  magistrate  to  take  care 
that  the  information  is  properly  sworn.  It  is  nothing  like 
the  case  of  an  affidavit  in  the  superior  courts.  It  is  a 
matter  for  the  exercise  of  some  discretion. 

Williams  J. — This  is  not  like  the  case  of  an  affidavit, 
which  is  to  speak  for  itself,  and  the  contents  of  which  are 
to  be  available  or  not  as  the  judgment  of  the  Court  shall 
subsequently  determine.    In  taking  an  information,  the  dis* 
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cretion  of  the  magistrate  is  to  be  exercised.     In  this  case        i84i. 
the  clerk  takes  the  information  in  the  absence  of  the  justice. 
That  does  not  amount  to  evidence  that  the  party  was 
charged  upon  oath  before  a  magistrate. 

CoLBRiDGE  J. — The  justice  has  jurisdiction  iu  the  ab- 
stract, but  to  have  jurisdiction  over  the  particular  case  he 
must  shew  the  circumstances  which  bring  it  into  operation. 
He  has  no  right  to  apprehend  any  body  he  pleases  be- 
cause he  is  a  justice.  He  must  have  an  information  of  the 
circumstances  alleged  on  oath.  Then  do  the  facts  here 
justify  him  ?  I  think  not,  and  I  am  glad  this  question  has 
been  discussed,  because  I  am  afraid  it  is  a  frequent  practice 
to  take  an  information  in  the  manner  in  which  this  was 
taken.  The  swearing  an  affidavit  is  a  ministerial  act;  but, 
on  an  information,  the  question  immediately  arises  whether 
a  warrant  shall  be  issued  or  not.  If  the  information  is  not 
actually  taken  by  the  justice,  how  is  he  to  determine  after- 
wards, when  the  accused  is  apprehended,  whether  he  shall 

take  bail  or  not  ? 

Rule  discharged. 

Lord  Denman  C.  J.  added: — Mr.  Rohimon  mentions 
that  not  very  long  since  a  justice  of  the  peace  was  convicted 
in  this  Court  for  issuing  his  warrant,  where  his  clerk  had 
taken  the  information. 

<?. 


The  Queen  v.  The  Birmingham  and  Gloucester 

Railway  Company.  ^^^g^' 

This  was  a  mle  calling  on  the  prosecutor  to  shew  cause  Aruleioquash 

®  *^  ^  .  an  indictment 

why  an  indictment  found  by  the  grand  jury  of  the  county  for  misdemen- 

of  Worcester  against    the    Birmingham   and   Gloucester  corporation* 

Railway  Company  by  their  corporate  name   should   not  aggregate  in 

their  corpo- 
rate name,  on  the  ground  that  such  an  indictment  does  not  lie,  was  discharged,  the 
Court  expressing  no  opinion  on  the  question,  but  leaving  the  defendants  to  take  the 
okijection  on  demurrer,  with  liberty  to  plead  over  in  case  of  a  decision  against  them. 


The  Queen 

V, 
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1841.        be  quashed,  on  the  ground  that  a  corporation  aggregate  was 
not  liable  to  an  indictment  in^that  form. 

By  6  WilL  4,  c.  xiv.  which   incorporated  the  company. 
The  BiR-     and  empowered  them  to  construct  a  railway,  it  was  pro- 

IIINOHAM  .  *^  1 

and  vided,  that  when  the  company  should  take  any  land  for 

^rI^lway'^  the  purposes  of  the  act,  they  should  make  such  bridges. 
Company,  arches  and  roadways  in  order  to  connect  portions  of  lands 
severed  by  the  railway,  as  two  justices,  on  the  applica- 
tion of  the  owner  of  such  lands  in  case  of  dispute,  should 
appoint  by  their  order.  An  order  of  two  justices  had 
been  made  on  the  company  to  erect  an  arch  to  connect  the 
prosecutor's  lands,  and  the  order  was  confirmed  by  the 
quarter  sessions.  An  indictment  had  been  found  against 
the  company  by  their  corporate  name  at  the  Worcestershire 
assizes  for  disobedience  to  this  order,  and  removed  into  this 
Court  by  certiorari.  The  company  had  not  appeared  or 
pleaded. 

Talfourd,  Serjt.  now  shewed  cause  (a).  It  may  be  con- 
ceded that  a  corporation  aggregate  is  not  so  indictable  for 
a  misfeasance  or  for  an  act  done,  because  the  individual 
members  who  took  part  in  the  act  are  alone  responsible ; 
Thuifeild  and  Jones,  Masters  and  Wardens  of  the  Com- 
pany  of  W*axchandler8(6)«  There  the  defendants  being 
cited  into  the  spiritual  court  by  their  names  of  baptism 
and  their  surnames,  with  the  addition  of  masters  and  war- 
dens of  the  company  of  waxebandlers,  moved  for  a  pro- 
hibition, on  the  ground  that  they  ought  to  be  sued  in  their 
political  capacity.  But  the  Court  said  there  was  no  other 
way  of  citing  them  than  this,  they  could  not  cite  the  body 
politic :  **  they  were  cited  by  their  proper  names,  but  in 
their  politick  capacity ;  but,  if  they  stood  out,  then  they 
must  lie  by  their  heels  in  their  natural  capacity :"  see  also 
Anonymous  (c),  note  per  Holt  J.  But  in  case  of  non- 
feasance, or  omission  to  perform  a  duty  imposed,  such  an 

(a)  Before  Lard  Denman  C.  J.  (k)  Skin.  97* 

Pattern,  WUlims  aad  CoUri^,         (c)  tt  Mod.  559. 
Js. 


The  Bir- 
mingham 
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indictment  will  lie  against  a  corporation :    Rex  v.    The        1841. 
Mayor,  Aldermen  and  Burgesses  of  Stratford'upon-Avon{a)\    »-    ^ 
Rex  V.  The  Regent* s  Canal  Company  (fi);  Rexy.  The  Com-  v, 

pany  of  Proprietors  of  the  Kennet  and  Avon  Canal  Navi- 
gation{c)f  where  a  precedent  was  furnished  by  the  crown  and 
office;  Rex  v.  The  Dean  and  Chapter  of  Chrisichurch{d).  Railway 
If  It  be  said  that  an  indictment  is  not  a  proper  course  of  Company. 
proceeding  because  a  company  of  proprietors  is  not  liable  to 
punishment,  that  objection  would  apply  with  equal  force 
to  a  proceeding  by  mandamus,  disobedience  to  which  is 
punishable  by  attachment,  or  to  an  indictment  against  the 
inhabitants  of  a  parish:  a  fine  may  be  imposed.  But,  at  all 
events,  the  Court  will  not,  on  a  doubtful  question  of  law, 
quash  the  indictment,  which  would  at  once  conclude  the 
prosecutor,  but  will  leave  the  defendants  to  demur  or  move 
in  arrest  of  judgment,  or  bring  a  writ  of  error:  iZex  v« 
Cooke{e). 

Whateky  contri.  In  Rex  v.  2^  Company  of  Pro- 
prietors  of  the  Kennet  and  Avon  Canal  Navigation,  and 
in  all  the  precedents  of  indictments,  individual  parties, 
against  whom  process  might  issue  after  verdict,  were  joined 
as  defendants.  In  this  indictment  some  individual  members 
of  the  company  should  have  been  pointed  out  by  name. 
The  defendants  may  wish  to  sever  in  their  defences.  [Lord 
DenmanC.J.  We  do  not  wish  to  give  any  opinion  on  this 
matter  on  motion.  You  may  demur.]  The  judgment  of 
the  Court  on  a  demurrer  to  an  indictment  for  a  misdemea- 
nour is  final,  if  the  demurrer  is  overruled. 

Sed  per  Curiam. — The  defendants  may  demur,  and,  in 

case  the  demurrer  is  overruled,  they  may  be  at  liberty  to 

plead  over. 

Rule  discharged. 

(a)  14  East,  S4&  (c)  3  Chit.  Crim.  Law,  000. 

(()  Cited  in  Reg.  v.  London  and  (d)  Id.  603. 

Birmingkmn  JRaifauy  Compwy,  1  {e)  3  B.  &  C.  618, 871 ;  S,C.  4 

Railway  Cases,  3SS.  D.  &  R.  114. 
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JunTmL  BiCKNELL  V.  WeTHERELL. 

Plaintiff  1  HIS  was  a  rule»  calling  on  the  plaintiff  to  shew  cause 

merTt  iii^an        ^^^V  execution  and  subsequent  proceedings  on  a  warrant 

action  of  debt,  ^f  attorney  should  not  be  set  aside.    The  plaintiff  had  dulv 

and  took  the  ,         .     ,  ,  . 

defendant  in     entered  up  judgment  on  a  warrant  of  attorney  in  an  action 

ca!M"''wl&  ofdebi,  and  in  November,  1839  he  took  the  defendant  in 
was  in  form      execution ;  but  the  ca.  sa.  purported  to  command  execution 
reco**re^on     ^^   satisfy  "  damages''  recovered  on   non-performance  of 
promises.         » promises." 
of  a  year  and        I"  Michaelmas  term,  1840,  the  defendant  made  an  un- 

day  from  the  successful  application  on  summons  before  Oumey  B.  at 
jadgraent,  the  '^'^  -^  . 

defendant         chambers,  to  be  discharged  out  of  custody  for  defects  m 

to  se?asfde**^  ^**®  warrant  of  attorney ;  and  then  obtained  a  rule  nisi  in 
the  execution,  this  Court  for  the  same  purpose,  which  was  discharged, 
lowed  the  ~  '^  ^^^  ^^^  appear  that  on  either  of  those  occasions  any 
plaintiff  to        objection  was  made  to  the  writ. 

writ  without  In  March,  1841,  the  defendant  took  out  a  summons  be- 
*  n!r  ^*^'u**  fore  Alderson  B.  to  set  aside  the  execution  on  the  ground 
ther  a  defend-  of  the  variance  between  the  writ  and  the  judgment;  but 
tioV  can  make  ^^^  learned  Baron  dismissed  the  summons,  being  of  opinion 
successive  that  the  application  was  too  late.  In  last  Easter  term  the 
To  set  aside       present  rule  was  granted ;  and  the  plaintiff*  obtained  a  cross 

proceeding?      rule  nisi  to  amend  the  writ  by  the  judgment, 
on  different  ^         *'      ^ 

grounds  of  ob- 

whic^"were°^  ^^^^^^  "°^  shewed  cause  against  the  first  and  sup- 
discoverable  ported  the  second  rule  (a).  The  variance  between  the 
Sie^fire^'iippli-  ^"'  ^^^  ^^^  judgment  is  a  mere  irregularity,  which  the 
cation.  Court  will  amend  :   M'Cormack  v.  Melton  (6),  Arnelt  v. 

Weatherby  (c).  Again,  the  defendant  ought  to  have  taken 
any  objection  which  he  had  to  the  writ  at  the  time  of  his 
application  to  set  aside  the  warrant.     By  not  having  done 

(a)  June  19th,  before  Lord  Den-  (b)  1  A.  &  £.  331;  S.  C.  3  N. 

man  C.  J.,  PattaoHf  Wiliiamt  and      &  M.  881. 
Coleridge  Js.  (c)  1  C,  M.  &  R.  831. 
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SO,  he  18  now  precluded:  Reg.  v.  The  Manchester  and  Leeds 

Railway  Company  (a).  B^^i^L 


Kelly  and  Knight  contr^.  The  writ  is  not  irregular 
only,  but  wholly  void  for  want  of  a  judgment  to  support  it. 
If  the  plaintiff  had  been  sued  in  trespass,  and  had  set  out 
the  judgment  and  execution  in  his  plea^  the  variance  would 
be  fatal  on  general  demurrer.  The  prisoner  is  illegally  in 
custody,  and  may  apply  at  any  distance  of  time  from  his 
arrest  for  discharge :  jinon,  {b),  Smith  v.  Sandys  (c),  Mof'' 
timer  v.  Piggott(d).  [Lord  Denmau  C.J.  The  ground  of 
this  objection  existed  at  the  time  of  the  defendant's  appli- 
cation to  a  judge  at  chambers.  Is  it  a  proper  course  of 
practice  to  reserve  objections  for  successive  applications  i 
Coleridge  J.  If  the  variance  is  error,  may  you  not  have 
released  it?]  It  does  not  appear  that  the  variance  was 
then  discovered.  But  that  is  immaterial:  a  discharge  from 
illegal  imprisonment  is  ex  deblto  justitiae,  and  not  matter  of 
discretion.  A  prisoner  has  no  other  remedy.  By  an  action 
he  might  obtain  damages,  but  not  a  discharge.  [Lord 
Denman  C.J.  But  we  may  amend  the  writ  on  the  authority 
of  Amelly,Weatherby{e).]  The  writ  is  now  matter  of 
record,  and  being  the  act  of  the  plaintiiF  recorded  by  the 
Court  cannot  be  altered  by  the  Court:  Turner  v.  Bar- 
naby  (/),  Anon.  (g).  [Coleridge  J.  In  Thorpe  v.  Hook  (A), 
where  an  application  was  made  to  amend  a  writ  of  execu- 
tion, Litiledale  J.  said, ''  The  constant  current  of  practice 
has  been  to  allow  such  amendments."]  That  case  is  dis- 
tinguishable. Here  the  writ  is  void,  and  a  year  and  day 
have  elapsed  after  judgment  signed:  an  amendment  would 
have  the  effect  of  giving  the  plaintiff  a  new  writ  on  that 
judgment;  but  a  new  writ  would  be  void  also  without  a 

(«)  8A.&E.  413;  5.  C.3N.&  (d)  Q  Dowl.  P.O.  615. 

P.  439.  (c)  IC,  M.  &R.831. 

(b)  1  Veiitr.  259.  (/)  8  Salk.  566. 

(c)  3  A.  &  R  693;  5.  C.  5  N.  (g)  3  Salk.  31. 

&  M.  59.  (h)  1  Dowl.  P.  C.  501. 

VOL.  f. — O.  D.  L  L 


V. 

Wetherell. 
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1841.        scire  facias :  Mortimer  v.  Piggott  (a).     [Patteson  J.  There 
^''^^      no  writ  whatever   had    issued  within  the  year  and  day.] 

BiCKMCLL  . 

I,.  No  legal  writ  has  issued  here.     ^Coleridge  J.  But  there  is 

Wetherell.  h  ^,.Jj  Ju  point  of  fact.]  In  analogous  cases  the  Courts 
exclude  amendments  which  would  deprive  the  defendant  of 
a  statutory  benefit,  as  of  the  Statute  of  Limitations,  or  of 
a  supersedeas :  Lush's  Pract.  (6).  In  the  present  instance 
the  defendant  is  entitled  to  bar  the  plaintiff's  proceedings 
on  the  judgment^  and  put  hira  to  a  scire  facias :  he  has  also 
a  right  of  action  for  false  imprisonment.  An  amendment, 
if  allowed,  would  take  away  both  rights :  if  disallowed,  the 
plaintiff  is  not  without  remedy,  as  he  may  revive  the  judg- 
ment. The  Court  will  leave  him  to  that  remedy:  Par" 
tridge  v.  fVelbank(c).  Again,  if  the  defendant's  laches  pre- 
elude  him  from  applying  to  set  aside  the  execution,  as  now 
contended,  the  plaintiff's  lac/ies  also  will  preclude  an  amend- 
ment He  should  have  asked  to  amend  within  the  year 
and  day.  [Lord  Denman  C.  J.  If  defendant  bad  objected 
to  the  writ  on  his  first  summons  at  chambers,  the  plaintiff 
would  have  been  in  time  to  ask  leave  to  amend.] 

Lord  Dbnman  C,  J. — I  do  not  intend  to  lay  down  any 
general  rule  that  a  party,  who  has  once  been  defeated  on 
objections  taken  to  the  proceedings,  may  not  make  a  second 
application  of  a  similar  kind,  on  objections  which  he  then 
omitted  to  take,  nor  to  express  any  opinion  how  far  the 
case  of  a  prisoner  would  form  an  exception  to  any  sueh 
rule ;  because  I  entertain  no  doubt  in  the  present  case  that 
we  may  make  the  amendment  of  this  writ  which  we  are 
asked  to  do.  The  error  is  a  mere  technical  one,  of  the 
slightest  description — a  mistake  of  the  attorney's  clerk — 
which  the  Courts  have  always  shewn  a  readiness  to  amend. 
In  the  case  of  Amell  v.  Weatherbtf{d)  a  misstatement 
in  the  writ  of  the  sum  recovered  on  the  judgment  was 
amended,  which  was  as  much  a  variance  as  the  present  $ 

(fl)  2  Dowl.  P.  C.  615.  (c)  1  M.  &  W.  316. 

{h)  Pp.  384,  385.  Id)  1  C,  M.  &  R.  831. 
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an4  io  Thorpe  v.  Hook  (a)  my  brother  Litiledale,  than 
whom  no  judge  on  the  bench  was  less  disposed  to  shew 
favour  to  errors  where  the  liberty  of  the  subject  was  at 
stake,  allowed  an  amendment  to  be  made  in  a  writ  of  ex- 
ecution which  had  the  apparent  effect  of  introducing  a  dif- 
ferent person  into  it  as  the  defendant.  We  cannot  but  see 
that  without  this  slip  of  the  pen  the  writ  would  be  in  all 
respects  regular. 
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BiCKNEtL 
V. 

Wetuebell. 


Pattbson  J.— In  1  Tidd's  Pract,(A)  it  is  said  that  a  writ 
of  execution  maybe  amended,  under  the  Statute  of  Amend- 
ments, by  the  judgment  or  by  the  award  of  it  on  the  roll, 
or  by  former  process.  There  cannot  be  any  doubt  there- 
fore as  to  the  power  to  amend  after  it  has  become  matter  of 
record.  The  notion  that  we  cannot  amend  witliout  a  scire 
facias  is  inconsistent  with  the  very  nature  of  an  amendment. 
A  scire  facias  gives  a  new  writ;  an  amendment  corrects  an 
existing  one. 

Rule,  for  setting  aside  execution,  discharged. 

Rule,  to  amend,  absolute. 


(fl)  iDowl.  P.C.  501. 


(b)  P.  71?  (9th  ed). 


Dob  d.  Lysteb  and  others  t^.  Goldwin.  June^igtL 

Ejectment.     At  the  trial  before  Lord  Denman  C.  J.,  ^"^;"g  ^^^ 

'  continuance 

at  the  sittings  in  Middlesex  after  Trinity  term^  it  appeared  of  a  tenancy 
that  the  defendant  held  the  premises  sought  to  be  recovered  /©ar  t^h?  knd- 

as  tenant  to  Colonel  Lysler,  one  of  the  lessors  of  the  plain-  ^ord  mortgaged 
•  «-       r     <-!  .  ^«-.  •       •      1  •  .  the  premises, 

tin.     In  September,  1837>  a  notice  in  bis  name  to  quit  on  to  secure  the 

the  2Srd  March,  1838,  had  been  given,  which  it  was  admit-  Payment  of  an 

«•   .  ^  •         ,  -r  .       .      annuity.   The 

ted  was  sufficient  to  determine  the  tenancy  if  a  notice  by  mortgage  deed 

contained  a 
proviso  that  he  should  remain  in  receipt  of  the  rents  until  sixty  days  after  default  made 
m  payment  of  the  annuity  i^-Held,  as  against  the  tenant,  that  before  default  the  mort- 
gagor had  a  sufficient  interest  in  the  premises  remaining  in  him  to  entitle  him  to  deter- 
mine the  tenancy  by  a  notice  to  quit. 

L  l2 
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biin  could  determine  it.  After  the  demise  to  the  defendant, 
Col.  Lyster  executed  a  mortgage^  to  which  his  wife  was  a 
party,  bearing  date  March,  1836,  to  the  Globe  Insurance 
Office,  to  secure  an  annuity.  By  this  mortgage  the  legal 
GoLDwiN.  estate  was  vested  in  J»  W.  Freshjleld,  in  trust,  among  other 
things,  to  permit  Sophia  Lyster  (the  wife  of  Col.  Lyster) 
to  receive  the  rents  until  default  made  for  sixty  days  in  the 
payment  of  the  annuity.  In  March,  1 838,  the  day  before 
the  notice  to  quit  expired,  the  mortgagees  gave  notice  to 
the  defendant  to  pay  to  them  the  accruing  rent,  but  there 
was  no  other  evidence  of  any  default.  The  declaration 
contained  demises  bearing  date  January,  18399  ^y  (^^l* 
Lyster  and  his  wife — by  Col.  Lyster  alone — by  another 
party — and  by  J,  W.  Freshfield.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  reserving  to  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  A  rule  was  obtained 
accordingly,  against  which 

Humfrey  shewed  cause  (a).  The  notice  to  quit  was 
good,  on  the  ground  that  it  was  given  by  an  agent  whose 
authority  has  been  recognised  by  the  legal  reversioner. 
J.  W.  Freshfield.  That  recognition  is  sufficiently  testified 
by  his  being  a  lessor  of  the  plaintiff  in  this  ejectment. 
At  nisi  prius  the  case  of  Right  d.  Fisher  v.  Cuthell  (6)  was 
relied  upon,  deciding  that  a  notice  given  by  two  of  three 
executors  of  the  landlord,  was  not  sufficient;  but  there 
there  was  a  special  condition  that  the  lease  should  be  deter- 
mined by  notice  in  writing  under  the  "  respective  hands" 
of  all  who  were  entitled  to  give  it.  The  case  of  Goodtitle 
V.  Woodward  {c)  decides  that,  though  a  notice  to  quit,  if 
signed  by  joint  tenants,  must  be  signed  by  all  of  them, 
yet  it  is  sufficient,  where  it  is  given  by  an  agent,  if  his 
authority  be  subsequently  recognised.    [PattesonJ.  There 

(a)  Sittings  after  Hilary  term,         (b)  5  East,  491. 
Tuesday,  Feb.  3nd,  before  Lord         (c)  3  B.  &  Aid.  689. 
Denntan  C.  J.,  Patteson  and  Cote 
ridge  Js. 
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the  notice  purported  to  be  given  by  an  agent.     Coleridge  J.         1841. 
The  authority  of  that  case  is  shaken  by  the  case  of  Doe  d. 
Mann  v.  Walters  (a).] 

But  if  the  notice  by  Col.  Lyster  is  not  good,  given  by 
him  as  an  agent,  it  is  good  considered  as  given  in  his  own  Goldwin. 
right.  Col.  Lysier  had,  in  respect  of  his  wife's  interest, 
the  management  of  the  property,  and  was  in  receipt  of  the 
rents  and  profits.  The  legal  estate,  by  the  provision  in  favour 
of  the  mortgagor,  remained  in  him  or  his  wife,  to  the  extent 
of  leaving  to  him  the  government  of  the  property,  and  the 
right  to  create  new  and  determine  old  tenancies  It  would 
be  of  most  dangerous  consequence  if  the  owner  of  property 
so  situated  had  lost  all  right  of  controul  over  his  tenants : 
many  of  the  largest  landholders  have  the  strict  legal  estate 
outstanding.  [Palieson  J.  In  many  cases  the  tenancy  has 
commenced  after  the  mortgage ;  the  tenants  would  then  be 
estopped  from  disputing  their  landlord's  title:  in  others 
express  provision  is  made  in  the  deed.  Coleridge  J.  Can 
you  contend  that,  if  a  lease  were  made  determinable  at  par- 
ticular periods,  the  landlord,  who,  after  the  commencement 
of  the  tenancy  has  mortgaged  his  interest,  would  be  entitled 
to  determine  it  f  ]  In  Wilkinson  y.  Hall{b)  the  plaintiff 
had  mortgaged  land  in  fee,  with  a  proviso  for  redemption 
in  1834,  but  it  was  agreed  that  the  mortgagee  should  not 
be  entitled  to  call  in  the  principal  before  December,  1840, 
provided  the  interest  were  regularly  paid  in  the  meantime, 
and  it  was  further  agreed  that  the  mortgagee  should  hold 
and  enjoy  the  premises,  and  take  the  rents,  until  default ; 
and  it  was  held  that,  though  the  fee  passed  by  the  mortgage, 
the  latter  part  of  the  deed  operated  as  a  redemise  till  De* 
cember,  1840,  defeasible  if  the  interest  was  not  paid  in  the 
meantime. 

Jervis  contr^.    It  must  be  considered  now  settled  that  a 
notice  to  quit  must  be  good  at  the  time  it  is  given,  so  that 

(a)  10  B.  &  C.  636 ;  S.C.S  M.         (6)  4  Scott,  301;  S.  C.  3  Bing. 
ft  R.  357.  N.C.508. 
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the  tenant  may  then  safely  act  upon  it :  Right  d.  Fisher  ▼. 
Cuthell{a),  Doe  v.  Walters  {b).  In  the  latter  case  all  the 
judges  were  of  opinion,  that,  at  allevents^  the  recognition  of 
the  authority  must  have  taken  place  before  the  time  of  the 
demise  in  the  declaration.  If  bringing  an  action  were  a 
sufficient  recognition^  anybody  might  gire  a  notice  upon 
the  chance  of  its  being  adopted.  \Patieson  J.  Doe  d. 
Rhodes  v.  Robinson  {c)  is  an  authority  that  it  is  not  suffi- 
cient.] 

It  is  clear  that  the  legal  estate  was  not  in  Col.  Lyster 
when  he  gave  the  notice,  and  an  authority  to  receive  the 
rents  could  not  operate  as  a  demise :  his  right  to  receive 
them  under  the  deed  was  not  irrevocable.  At  all  events  the 
mortgagee  might  at  any  time  call  upon  the  tenant  to  pay 
the  rent  to  him,  and,  if  Col.  Lyster  in  such  a  case  would 
have  any  remedy,  it  would  be  against  the  mortgagee,  and 
not  against  the  tenant.  It  must  be  taken  to  be  found  that 
there  had  been  a  default  in  the  payment  of  the  annuity,  as 
the  mortgagee  had  given  notice  to  the  tenant  to  pay  the  rent 
to  him.  [Coleridge  J.  If  Col.  Lyster  had  an  authority  at 
the  time  to  give  the  notice,  a  subsequent  countermand  by 
the  mortgagee  could  not  affect  it.] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  question  raised  in  this  case  was  on  the  suffi- 
ciency of  the  notice  to  quit  in  respect  of  the  party  giving 
it.  Mr.  Lyster,  the  iGrst  lessor,  had  given  it  in  his  own 
name,  and  apparently  for  his  own  benefit :  he  had  made  the 
demise  to  the  defendant,  and  subsequently  mortgaged  to 
the  Globe  Insurance  Office  to  secure  an  annuity.  By  the 
mortgage  deed  the  legal  estate  passed  to  Mr.  Freshjield  in 
trust,  among  other  things,  to  permit  Sophia  Lyster  (the  wife 
of  Mr.  Lyster)  to  receive  the  rents  until  default  made  for 


(a)  5  Enst,  491. 
(6)  lQB.&C.62fl;  5.C.  5M. 
&  R.  357. 


(c)  3  Bing.  N.  C.677;  S.C.  4 
Scott,  396. 
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sixty  days  in  the  payment  of  the  annuity.  In  September,  1841. 
1837^  the  notice  to  quit  was  given.  In  March^  1838,  the 
day  before  it  expired,  the  mortgagees  gave  notice  to  the 
defendant  to  pay  the  then  accruing  rent  to  them,  but  there 
was  no  other  evidence  of  any  default  made.  Under  these 
circumstances  the  question  is,  whether  the  defendant  could 
safely  act  under  this  notice  at  the  time  when  it  was 'given; 
for,  if  he  could  not^no  subsequent  adoption  or  satisfaction  of 
the  notice  by  any  one  will  make  it  valid  :  Doe  d.  Mann  v. 
Walters  (a).  Now,  if  Mr.  Lysier  be  considered  as  merely 
the  agent  of  the  mortgagees,  the  notice  is  bad^  both  because 
the  notice  is  in  his  own  name  and  not  in  that  of  his  princi- 
paIS|  and  also  because  no  authority  from  them  was  proved, 
the  joining  in  the  ejectment  being  no  evidence  of  such 
authority :  Doe  v.  Walters  (a).  But  Mr.  Lyster  was  not 
merely  agent.  According  to  the  case  of  Wilkinson  v. 
Sall{b),  the  clause  in  the  mortgage  deed  as  to  Mrs.  Lys- 
ter  receiving  the  rents  and  profits,  till  default  made  for 
sixty  days  in  payment  of  the  annuity,  operated  as  a  re- 
demise to  her,  and  by  law  to  her  husband,  till  that  time. 
Mr.  Lyster  therefore  had  a  legal  estate  in  the  reversion 
when  he  gave  the  notice  to  quit,  no  default  appearing  to 
have  been  then  made,  and  the  defendant  might  safely  have 
acted  upon  it. 

For  these  reasons  we  think  the  notice  to  quit  sufficient, 
and  that  this  rule  must  be  discharged. 

Rule  discharged. 
G. 

(a)  10  B.  &  C.  6*161  S.  C.  5  M.         (b)  4  Scott,  SOI ;  S.C.3  Bing. 
AR.  357.  N.C.508. 


468  CASES  IN  THE  QUEEN's  BENCH, 

1841. 

v-»*v-^/  '  Green  v*  Ealbs  (a). 

A  covenant  by  COVENANT.     The  declaration  set  out  an  indenture  of 
a  lessor  to  re- 
pair the  exter-  demise,  executed  by  the  defendant  on  the  6th  March,  1838, 

deL'ised  mVi^^  ^^  "^^^^^  ^^^  defendant  demised  to  two  persons  named 

suage  com-       therein,  '^  a  certain  messuage,  tenement  or  dwelling-house, 

boundary  walls  curtilage,  outhouses  and   premises,  together  with  certain 

of  it,  though  other  small  tenements  and  premises  in  the  said  indenture 
they  adjoin  •     ,     ,  •         i        i    i         •       i  •      t 

other  build-      particularly  mentioned  and  described  (except  as  m  the  said 

*"^*t  d^?       indenture  is  excepted)   for  an   unexpired   term  of  years. 

sor  is  liable      And  the  defendant  did  thereby  covenant,  promise  and  agree 

conwnsate  ^^  ^"^  ^^^^  ^^^  *^'^  ^^'^  ^^®'''  executors  and  administrators, 
the  lessee  for  that  he  the  said  defendant  should  and  would  repair  and  keep 
arfsing  from      >"  i^^^  ^^^  tenantable  repair,  all  the  external  parts  of  the 

non-repair  of    ggjj  thereby  demised  premises,  in  every  respect  whatsoever 

sucn  a  M^aii, 

which  arises      (except  the  glass  and  lead  of  the  windows  thereof),  during 

\>ini'^D'**bui?d-  ^^^  ®*^^  term.''  The  declaration  then  set  out  several  assign- 
ing has  been  ments  of  the  term,  finally  vesting  it  in  the  plaintiff.  By 
though  the"'  virtue  whereof  the  plaintiff  afterwards,  to  wit,  on  the  day 
damage  be  a  and  year  last  aforesaid,  entered  into  and  upon  the  said 
of  such  pulling  demised  premises,  and  became  and  was,  and  from  thence 

down,  he  hav-  hitherto  hath  been  and  still  is  possessed  of  the  same,  for 

ing  made  no  .  .  "^ 

attempt  to        the  residue  of  said  term  so  thereof  granted  as  aforesaid ;  and 

drmrearrsiog  ^^^  plaintiff  avers  that  he  the  plaintiff  took  the  said  demised 
from  the  fur-  premises  by  assignment  thereof  to  him  as  aforesaid,  for  the 
thrwall,"wid  purpose  of  dwelling  and  residing  therein,  and  carrying  on 
though  the  ad-  (a)  Decided  at  the  sitting  after  term  (June  19). 

joining  building 

was  pulled  down  in  execution  of  powers  given  by  an  act  of  parliament,  which  con- 
tained a  clause  for  the  compensation  of  persons  sustaining  damage  by  the  exercise  of 
them. 

QuarCf  whether  in  such  a  case  an  action  will  lie  against  the  lessor  before  a  reasonable 
time  has  elapsed  for  the  restoration  of  the  wall  by  him,  and  held  that,  even  if  so,  an 
action  would  be  maintainable  before  such  reasonable  time  had  elapsed,  he  having,  on 
application,  contested  his  liability  to  do  repairs,  and  given  an  unqualified  refusal  to  do 
them. 

In  such  an  action,  the  lessee,  after  such  refusal,  having  rebuilt  an  external  wall,  is 
entitled  to  recover  the  cost  thereof,  the  jury  having  found  that  this  was  the  proper  mode 
of  restoring  it. 

He  may  also  recover  the  price  of  damage  done  to  plate  glass  and  fixtures  in  conse- 
ouence  of  the  sinking  of  the  wall.  But  the  lessee  cannot  recover  the  rent  paid  by  him 
for  the  occupation  of  other  premises,  during  the  progress  of  the  repairs,  though  auriug 
that  time  the  demised  premises  were  not  safely  habitable. 
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and  conductiDg  therein  and  thereon  a  certain  trade  or  busi-  1841. 
ne88»  to  wit,  the  trade  or  business  of  a  linen  draper,  which 
said  trade  or  business,  subject  to  such  interruption  as  here- 
inafter mentioned,  he  the  plaintiff  hath,  from  the  time  of  the 
making  of  such  assignment  to  him  as  aforesaid,  conducted 
and  carried  on  in  and  upon  the  said  demised  premises,  yet 
the  plaintiff  in  fact  saith  that  the  defendant  did  not  nor  would, 
during  the  continuance  of  the  said  demise,  repair  and  keep 
in  good  and  tenantable  repair,  all  or  any  part  of  the  external 
parts  of  the  said  demised  premises  (except  the  glass  and 
lead  of  the  windows  thereof),  according  to  the  form  and 
effect,  true  intent  and  meaning  of  his  said  covenant  in  that 
behalf,  but,  on  the  contrary  thereof,  wholly  declined  and 
neglected  so  to  do ;  and  after  the  said  assignment  to  the 
plaintiff  as  aforesaid  and  during  such  his  possession  as 
aforesaid,  to  wit,  from  the  making  of  the  said  assignment 
to  the  plaintiff  hitherto,  the  defendant  suffered  and  per- 
mitted the  external  parts  of  the  said  messuage  or  dwelling- 
house,  and  of  the  other  buildings  so  being  on  the  said 
demised  premises  as  aforesaid,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  that  time,  so  utterly  ruin- 
ous, prostrate,  fallen  down  and  in  such  great  decay,  and  in 
such  a  dangerous  state  and  perilous  condition,  for  want  of 
needful  and  necessary  repairing  the  said  external  walls 
thereof,  and  keeping  the  same  in  good  and  tenantable  repair, 
that  by  means  thereof,  and  from  no  other  cause,  to  wit,  after 
the  assignment  to  the  plaintiff  and  long,  to  wit,  ten  months, 
before  the  commencement  of  this  suit,  to  wit,  the  day  and 
year  last  aforesaid,  it  became  and  was  very  hazardous,  and 
wholly  impossible  for  the  plaintiff  or  his  family  any  longer 
to  inhabit,  dwell  or  remain  in  or  on  any  part  of  the  said 
premises,  or  to  carry  on  or  conduct  therein  or  thereon,  or 
on  any  part  thereof,  the  said  business  of  a  linen  draper,  until 
the  external  part  of  the  said  messuage  or  dwelling-house, 
and  of  the  said  other  buildings,  had  been  and  were  repaired 
and  put  into  good  and  tenantable  repair,  whereof  the  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
had  due  notice,  and  the  defendant  then,  to  wit,  on  the  day 
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1841.  and  year  last  aforesaid^  was  applied  to  and  requested  by  the 
plaintiff  to  repair  and  put  the  same  into  good  and  tenantable 
repair,  according  to  his  said  covenant.  But  defendant  then, 
and  from  thence  hitherto  hath,  wholly  refused  and  declined 
so  to  do,  wherefore  the  plaintiff,  and  because  he  could  not 
otherwise  in  any  manner  continue  to  dwell  or  reside  in  the 
said  demised  premises,  or  any  part  thereof,  or  in  any  manner 
to  carry  on  therein  or  thereon  his  trade  or  business  without 
great  and  imminent  danger  to  the  lives  of  the  plaintiff^  his 
family,  servants  and  agents,  and  without  the  destruction  of 
his  goods  and  chattels,  wares,  merchandize  and  effects,  then 
being  in  and  upon  the  said  demised  premises,  did  accord- 
ingly, and  long  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  necessarily  and  un- 
avoidably quit  and  leave  the  said  demised  premises,  with  his 
said  family,  and  did  thereupon  necessarily  remove  therefVom 
his  said  goods,  chattels,  wares,  merchandize  and  effects,  then 
being  of  great  value,  to  wit,  10,000/.,  to  a  place  of  safety. 
And  the  plaintiff  further  saith,  that  in  order  to  render  the 
said  demised  premises  in  any  way  habitable  or  tenantable, 
he  the  plaintiff  was  forced  and  compelled  to  commence  re* 
pairing  the  damage  which  had  happened  and  been  done  to 
the  said  demised  premises,  by  reason  of  the  defendant's  said 
breach  of  covenant,  and  hath  in  great  measure  repaired  the 
said  external  parts  of  the  said  demised  premises,  and  hath,  in 
and  about  the  doing  thereof,  necessarily  paid,  laid  out  and 
expended,  and  become  liable  to  pay,  divers  sums  of  money, 
amounting  in  the  whole  to  1000/.  And  the  plaintiff  further 
saith,  that  by  means  of  the  premises  aforesaid,  he  the  plain- 
tiff for  a  long  time,  to  wit,  from  the  time  of  such  ruin,  pro- 
stration and  decay  of  the  said  external  walls  and  buildings, 
and  of  such  necessary  removal  by  the  plaintiff  as  aforesaid, 
hitherto  hath  been  deprived  of  divers  great  gains  and  profits, 
which  he  otherwise  could  and  would  and  might  have  derived 
and  acquired  from  residing  and  dwelling  and  carrying  on  and 
conducting,  in  and  upon  the  said  demised  premises,  his  afore- 
said trade  or  business,  and  the  plaintiff  has  moreover  and 
by  means  of  the  premises  been  forced  and  compelled  to 
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incur  great  expense  of  his  monies  and  great  liability,  and  1841. 
hath  necessarily  incurred  great  expense  of  his  monies  and 
liability  in  and  about  the  necessary  finding  and  providing  for 
himself  and  his  family  of  a  certain  other  place  of  residence^ 
and  also  a  place  wherein  and  whereon  he  the  plaintiff  might 
carry  on  and  conduct  his  aforesaid  trade  and  business  until 
the  said  demised  premises  can  be  made  fit  and  safe  for  the 
plaintiff  to  reside  in  and  carry  on  his  said  business  as  afore- 
said, and  in  and  about  the  removal  of  himself  and  his  family, 
and  his  goods  and  chattels,  wares,  merchandizes  and  effects, 
from  the  said  demised  premises  to  the  places  respectively 
above  in  that  behalf  mentioned,  to  wit,  to  the  extent  of  500/., 
and  divers  of  the  said  goods,  wares,  merchandizes  and  effects, 
of  great  value,  to  wit,  500/.,  became  and  were  necessarily 
and  unavoidably  very  much  injured  and  damaged  and  lost  by 
and  in  consequence  of  such  removal,  and  by  reason  of  the 
premises  the  plamtiff  has  sustained  and  is  likely  to  sustain 
divers  other  losses  and  damage. 
Pleas: — 1.  Non  est  factum. 

2.  That  he  did  not  suffer  the  external  parts,  8cc.  to  be  or 
continue  out  of  repair,  so  that  the  plaintiff  could  not  dwell 
therein  modo  et  format. 

3.  That  although  true  it  is  that  the  said  external  parts 
of  the  said  messuage  and  dwelling-house  and  buildings 
were  ruinous,  prostrate,  fallen  down  and  in  great  decay, 
and  in  a  dangerous  state  and  perilous  condition,  as  in  the 
declaration  alleged,  yet  the  defendant  says  that  the  said  state 
and  condition  of  the  said  premises  was  occasioned  by  a  sudden 
and  unforeseen  act  and  event  done  and  occasioned  by  other 
persons,  to  wit,  the  mayor,  aldermen  and  burgesses  of  the 
city  of  Exeter,  without  the  knowledge  or  consent  of  the  de- 
fendant, to  wit,  the  pulling  down  of  certain  premises  next 
adjoining  to  the  said  messuage  and  dwelling-house  and  build- 
ings (the  external  walls  of  the  same  messuage,  dwelling-house 
and  buildings  having  been  at  all  times  after  the  said  assign- 
ment to  the  plaintiff,  in  the  declaration  mentioned,  and  being 
then,  to  wit,  at  the  time  of  the  happening  of  the  said  act  and 
event,  retained  and  kept  in  good  and  tenantable  repair,  in  all 
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1841.        respects,  except  the  glass  and  lead  of  the  windows,  by  the 
^'^^'^^^       defendant,  in  pursuance  of  his  said  covenant).     And  the  de- 
9.  fendant  says,  that  the  said  external  parts  of  the  said  mes- 

Eales.  suage  and  dwelling-house  and  buildings  could  not,  upon 
and  after  the  happening  of  the  said  act  and  event,  be  imme- 
diately repaired  and  restored,  but  that  a  reasonable  time  was 
thereupon  necessarily  required  by  the  defendant  for  repair- 
ing and  restoring  the  same,  and  for  performing  the  said 
covenants.  And  the  defendant  says,  that  immediately  upon 
the  happening  of  the  said  act  and  event  of  the  falling  of  the 
said  messuage  and  dwelling-house  and  buildings  into  the 
said  state  and  condition,  and  from  thence  hitherto,  he  the 
defendant  hath  always  been  ready  and  willing  to  perform  his 
said  covenant,  and  to  repair,  and  to  retain  and  keep  in  good 
and  tenantable  repair,  all  the  external  parts  of  the  said  pre- 
.mises,  but  the  defendant  says  that  such  reasonable  time  as 
was  necessarily  required  as  aforesaid  after  the  happening 
of  the  said  act  and  event,  and  after  the  said  messuage  and 
dwelling-house  and  buildings  had  thereby  so  fallen  into  such 
state  and  condition  as  aforesaid,  for  the  repairing  the  exter- 
nal parts  of  the  said  messuage  and  dwelling-house  and  build- 
ings, and  retaining  the  same  in  good  and  tenantable  repair, 
and  for  performing  his  said  covenant  in  that  behalf,  had  not 
elapsed  before  the  commencement  of  this  suit." 

Tliat  although  true  it  is  that  the  said  external  parts  of 
the  said  messuage  or  dwelling-house  and  buildings  were 
ruinous,  prostrate,  fallen  down  and  in  great  decay,  and  in  a 
dangerous  state  and  perilous  condition,  as  in  the  declaration 
alleged,  yet  the  defendant  says  that  the  said  state  and  con- 
dition of  the  said  premises  was  occasioned  by  a  sudden  and 
unforeseen  act  and  event,  done  and  occasioned  by  other  per- 
sons, to  wit,  the  mayor,  aldermen  and  burgesses  of  the  city 
of  Exeter,  without  the  knowledge  or  consent  of  the  defendant, 
to  wit,  the  pulling  down  of  certain  premises  next  adjoining  to 
the  said  messuage  and  dwelling-house  and  buildings,  the  ex- 
ternal walls  of  the  same  messuage  and  dwelling-house  and 
buildings  having  been  at  all  times  after  the  said  assignment 
to  the  plaintiff  in  the  declaration  mentioned,  and  being  then^ 
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to  wit,  at  the  time  or  the  happenmg  of  the  said  act  and  1841. 
event,  retained  and  kept  in  good  and  tenantable  repair  in 
all  respects,  except  the  glass  and  lead  of  the  windows,  by 
the  defendant,  in  pursuance  of  his  said  covenant.  And  the 
defendant  says,  that  the  said  external  parts  of  the  said  mes- 
suage and  dwelling-house  and  buildings  could  not  imme- 
diately upon  and  after  the  happening  of  the  said  act  and 
event  be  repaired  and  restored,  but  that  a  reasonable  time 
was  thereupon  necessarily  required  by  the  defendant  for 
repairing  and  restoring  the  same,  and  for  performing  his  said 
covenant.  And  the  defendant  says,  that  immediately  on  the 
happening  of  the  said  act  and  event,  and  the  falling  of  the 
said  messuage  and  dwelling-house  and  buildings  into  the  said 
state  and  condition,  and  from  thence  hitherto,  he  the  defend- 
ant hath  always  been  ready  and  willing  to  perform  his  said 
covenant,  and  to  repair,  and  to  retain  and  keep  in  good  and 
tenantable  repair,  all  the  external  parts  of  the  said  premises. 
But  the  defendant  says,  that  before  such  reasonable  time 
as  was  necessarily  required  as  aforesaid,  after  the  happening 
of  the  said  act  and  event,  and  after  the  said  messuage  and 
dwelling-house  and  buildings  had  thereby  so  fallen  into  such 
state  and  condition  as  aforesaid,  for  the  repair  of  the  external 
parts  of  the  said  messuage  and  dwelling-house  and  buildings, 
and  retaining  the  same  in  good  and  tenantable  repair,  and 
for  performing  his  said  covenant  in  that  behalf,  had  elapsed, 
to  wit,  on  the  Ist  day  of  December,  in  the  year  of  our  Lord 
1839,  the  plaintiff  commenced  to  repair  and  rebuild  the  said 
messuage  and  dwelling-house  and  buildings,  and  did  then 
repair  and  rebuild  the  same,  and  thereby  then  by  the  act  of 
the  plaintiff  necessarily  hindered  and  prevented  the  defend- 
ant from  repairing  and  rebuilding  the  same,  and  performing 
his  said  covenant  in  that  behalf,  as  he  might  and  otherwise 
would  have  done." 

Issue  was  joined  by  the  plaintiff  on  the  first  and  second 
pleas,  and  to  the  third  and  fourth  he  replied  de  injuria. 

The  cause  was  tried  before  Rolfe  B.  at  the  Spring  assizes 
for  the  city  of  Exeter.    It  appeared  that  the  house,  the  prin- 
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1841.  cipal  subject  of  the  demise^  abutted  on  and  adjoined  a  cer- 
tain other  house,  called  the  Swan  taveni«  between  which 
and  the  plaintiff's  house  there  was  an  ancient  wall  of  con- 
siderable thickness,  in  which  beams  and  rafters  from  both 
buildings  were  fixed.  By  a  local  act  of  parliament^  4  Will.  4 
(26  th  March,  1B34),  for  improving  the  city  of  Exeter,  and 
removing  the  markets,  the  corporation  were  authorised  to 
erect  two  market  places,  and  to  make  avenues  and  ap- 
proaches thereto,  and  for  those  purposes  to  purchase  and 
take  down  certain  houses  and  buildings  mentioned  in  the 
schedule  of  the  act.  In  that  schedule  were  comprised 
**  part  of  the  Swan  tavern  and  offices,"  which,  as  above 
mentioned,  adjoined  the  plaintiff's  house.  The  statute  con- 
tained a  clause  for  indemnifying  the  owners  of  property  for 
any  injuries  sustained  in  the  execution  of  the  powers  given 
by  the  act  (a). 

On  the  7th  October,  1839*  in  pursuance  of  these  powers, 
the  materials  of  the  Swan  tavern  were  put  up  for  sale,  the 
purchasers  being  required  to  remove  them.  One  of  the 
conditions  of  the  sale  was,  that  the  purchasers  should  cut 
off  any  joists,  &c,  likely  by  removal  to  injure  other  property. 
Several  beams  of  the  Swan  tavern  rested  in  the  dividing  wall. 
On  the  18th  October  the  removal  of  the  material  was  com- 
pleted, and  the  dividing  wall  between  the  two  premises  was 

(a)  That  clause  was  as  follows :  injured,  such  compensation  andsa- 
^  And  be  it  further  enacted,  that  tisfaction  for  such  damage  or  in- 
in  case  any  messuages  or  buildings,  jury  as  the  said  mayor,  bailiff  and 
lands,  tenements,  or  hereditaments  commonalty  shall  in  their  judg- 
shall  be  damaged  or  injured  by  or  ment  think  reasonable,  by  pay- 
in  the  taking  down  of  any  of  the  ment  of  a  sum  of  money  in  gross, 
messuages  or  buildings  to  be  taken  and  in  oase  the  owners  or  occupiers 
dowo  for  the  purpose  of  or  other-  shall  think  the  satisfaction  offered 
wise  in  the  execution  of  this  act,  to  them  by  the  said  mayor,  baililTs 
the  mayor,  bailiffs  and  common-  and  commonalty  not  sufficient, 
alty  shall,  and  they  are  hereby  au-  then  the  same  shall  be  ascertained 
thorisedand  required,  by  and  out  and  settled  by  a  jury  in  manner 
of  the  money  to  arise  by  virtue  of  therein  provided  for  ascertaining 
this  act,  to  raak^  to  the  owners  the  value  of  messuages,  lands  and 
and  occupiers  of  such  messuages  hereditaments  to  be  purchased, 
and  buildings,  lands,  tenements  taken,  or  required  for  the  pofposes 
and  hereditaments  so  damaged  or  of  this  act/' 
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left  without  the  support  it  bad  before  received  from  the  Swan 
tavern.  On  the  same  day,  and  shortly  after  the  removal  of 
the  beams,  the  dividing  wall  deviated  from  the  perpendicu- 
lar and  a  fracture  appeared  between  it  and  the  plaintifif  s 
house.  Evidence  was  given  to  shew  that  the  plaintiff  could 
not  with  safety  remain  in  the  house  during  the  necessary 
repairs,  and  that  he  quitted  and  rented  other  premises. 
Application  was  immediately  made  to  the  defendant  to  do 
the  repairs  required,  but  be  on  the  4th  November  refused, 
contending  that  the  corporation  were  the  parties  liable. 
The  defendant  took  no  steps,  before  or  during  the  progress 
of  the  removal  of  the  Swan,  to  prevent,  by  shoring  or  other 
means,  damage  to  the  plaintiff's  wall  or  premises.  The 
plaintiff  himself,  on  the  defendant's  refusal  to  repair,  began 
the  repairs  and  rebuilt  the  wall.  It  also  appeared  that  the 
wall  of  plaintiff 's  house  would  have  required  no  repair  during 
the  term,  had  the  wall  of  the  Swan  tavern  not  been  removed. 
There  was  evidence  to  shew  that  it  could  not  be  properly 
made  firm  without  rebuilding.  The  learned  judge  left  it  to 
the  jury  to  say  whether  the  rebuilding  was,  for  the  interest 
of  both  parties,  the  best  mode  of  making  the  repair,  and 
directed  the  jury  to  find  separately  the  different  items  of 
damage  sustained  by  the  plaintiff  in  consequence  of  the 
non-repair  of  the  wall.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  507/*  dividing  that  amount  as  follows : — 

Rebuilding  the  wall  of  the  old  bouse,  ')     £     t.    d. 

including  the  Bhoriog  the  wall,  &c.  .  ^  ^^^  0  3 
Plate  glass  broken  b^  the  sinking  of  the  1 

wall I    25     0    0 

Papering  and  painting  consequent  on  re-  1 

building  wall l.-j"^^®^ 

Costs  of  replacing  fixtures,  countersi  &c.  90  0  0 
Architect's  charges    -------        2100 

iRent  and  ta&es  for  premises  taken  during  i 
the  rebuilding  ...    1    -    -    .    -  J  107    0    0 
Alterations  of  such  premises  necessary  to  l 
enable  plaintiff  to  carry  on  his  trade  .  ^    ^^    ^    ^ 
Costs  of  restoring  such  premises  to  their  ^ 
original  state,  which  plaintiff  was  bound  V    16    0    9 
by  his  tenure  to  make      •    -    •    -    -  j 

60r    7    9 
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1841.  The  learned  judge  gave  the  defendant  leave  to  move  to 

enter  a  verdict  for  him  on  all  or  either  of  the  last  three  is- 
sues^ or  to  reduce  the  damages.  A  rule  was  obtained  ac- 
cordingly, against  which 

Erie,  Crowder  and  Cockbum  shewed  cause  (a).  There 
can  be  no  doubt  that  the  dividing  wall  was  the  external 
part  of  the  plaintiff's  premises.  It  was  the  boundary  of 
them,  and  it  is  not  the  less  his  outer  «wall  that  another 
house  is  built  against  it  on  the  other  side.  Under  the  co- 
venants of  his  lease  the  landlord  himself  is  bound  to  repair 
the  external,  the  tenant  the  internal  walls,  and  the  distinc- 
tion between  the  two  kinds  of  wall  is  quite  obvious.  The 
internal  walls  are  those  which  divide  the  house  for  the  pur- 
poses of  habitation,  the  external  those  which  are  built  in  a 
more  substantial  manner,  and  the  solidity  of  which  is  essen- 
tial to  the  very  existence  of  the  building.  Then  it  is  no 
excuse  for  not  keeping  that  wall  in  repair  that  its  insecurity 
was  caused  by  the  act,  whether  lawful  or  otherwise,  of  a 
third  party.  The  landlord  has  bound  himself  by  his  cove- 
nant to  keep  his  wall  in  repair,  and  he  must  repair  damage 
to  it  however  caused.  It  may  be  that  an  action  w*ould  lie 
against  the  third  party  whose  acts  have  caused  the  damage 
complained  of,  but  that  would  not  take  away  the  benefit 
of  the  covenant  of  the  defendant,  which  amounts  to  a  gua- 
rantee of  an  indemnity  from  such  acts.  It  is  at  least  a  very 
doubtful  proposition,  that  it  would  be  any  answer  in  law  to 
this  action,  that  reasonable  time  had  not  elapsed  for  making 
the  repairs,  but  there  is  now  no  difficulty  on  that  point,  for 
the  defendant  had  positively  refused  to  make  them.  The 
verdict  of  the  jury  comprises  three  classes  of  damage,  and 
the  plaintiff  is  entitled  to  retain  his  verdict  in  respect  of 
them  all.  The  jury  have  found  that  rebuilding  the  wall 
was  the  proper  mode  of  repairing  it.  The  next  class  is  for 
damage  done  to  fixtures  and  plate  glass  in  the  interior,  all 

(a)  On  Tuesday  June  15th,  before  Lord  Denman  C.  J.,  Patleton  and 
WiUiams  Js. 
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18  damage  sustaiDed  by  the  defendant's  neglect  to  keep  the        1841. 
outer  wall  in  repair.    The  third  class  is  the  damage  which      ^^^^^^ 
the  plaintiff  sustained  from  the  same  cause  from  the  house  v. 

being  uninhabitable.     He  is  entitled  to  recover  damage  for       Sales. 
that  as  proceeding  from  the  defendant's  neglect  to  perform 
his  covenant  as  much  as  any  other  damage  proceeding  from 
the  same  breach. 

Bere  and  M.  Smith  contr^.  The  damage  proceeded  from 
a  cause  over  which  the  defendant  had  no  control^  and 
against  which  no  care  could  enable  him  to  guard  himself. 
The  act  complained  of  was  done  under  the  authority  of 
a  statute.  It  contains  a  clause  for  compensating  persons 
who  should  suffer  from  the  execution  of  its  powers,  and  to 
that  compensation  the  plaintiff  must  look  to  be  indemniBed. 
The  case  of  Moore  v.  Clark{a)  decided  that  an  omission  to 
do  repairs,  rendered  necessary  to  a  party  wall  by  the  Build- 
ing Act,  and  not  by  the  defendant's  default,  is  no  breach 
of  a  general  covenant  to  repair.  If  a  man  were  bound 
on  a  demise  by  a  covenant  to  pay  rent  and  the  premises 
were  taken  from  him  by  an  act  of  parliament,  the  obligation 
would  be  at  an  end.  The  intention  of  the  covenant  was  to 
bind  the  landlord  to  repair  all  walls  that  are  external  in  the 
ordinary  sense  of  the  word.  With  regard  to  others,  and  to  this  . 
wall  in  particular^  they  depended  on  the  adjoining  buildings 
for  support,  and  it  could  not  have  been  intended  to  make 
the  landlord  liable  in  this  form  of  action  for  a  withdrawal  of 
that  support  for  which  both  landlord  and  tenant  would  have 
their  remedy  against  any  person  so  wrongfully  withdrawing 
it.  The  third  and  fourth  pleas  were  drawn  on  the  authority 
of  a  case  in  Dyer  (b),  which  decides  that  when  a  covenant  is 

(a)  6  Taunt.  90.  land  demised  by  the  plaintiff  to 

(Jb)  Page  33,  pi.  10.  That  was  a  the  defendant.  '' And'bjr  reason  of 

case  of  damage,  treated   by  the  a  grand  outrageous  and  sudden 

judges  as  happening  altogether  by  flood,  which  happened  lately  by 

an  act  of  God.    An  action  was  reason  of  the  subversion  of  the 

brought  to  recover  a  penalty  on  a  weirs  in   Devonshire,  the  banks 

breach  of  a  covenant  to  keep  in  were  decayed  and  perished.'^  ''And, 

repair  the  banks  of  a  stream  in  according  to  the  opinion  of  FUM' 

VOL.  1. — O.  D,  MM 
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broken  by  a  foreign  force  that  the  covenantor  cannot  resist, 
it  is  sufficient  if  he  repairs  the  damage  done  within  a  rea- 
sonable time.  [Paiteson  J.  Both  these  pleas  allege  that 
the  defendant  was  ready  and  willing  to  repair ;  that  seems 
to  me  to  be  a  material  part  of  the  pleas,  and  it  was  proved 
that  the  defendant  positively  refused.]  The  defendant  was 
still  entitled  to  a  reasonable  time  to  do  the  repairs  before 
an  action  could  be  brought  against  him.  The  breach  is  so 
alleged  in  the  declaration  that  it  is  very  difficult  to  plead 
to  it  otherwise.  The  pleas  are  therefore  a  good  answer ; 
and  upon  the  issue  joined  the  defendant  is  entitled  to  a  ver- 
dicty  if  either  the  defendant  was  willing  to  repair,  or  a  rea- 
sonable time  to  do  so  had  not  elapsed:  Smith  v.  Dixon{a). 
Supposing,  however^  the  action  to  be  maintainable  against 
the  present  defendant  on  the  covenant,  the  amount  of  da- 
mages given  cannot  be  supported.  Certainly  the  expense 
incurred  by  the  plaintiflf  in  providing  another  habitation 
cannot  be  recovered.  It  is  like  the  case  of  a  lessee  bound 
to  repair,  with  an  exception  of  injury  to  the  demised  pre- 
mises by  fire  or  tempest.  In  that  case,  if  the  premises  were 
injured  in  that  manner,  the  lessor  would  not  be  bound  to 

restore  them  (6). 

Cur.  adv.  vuU. 


Lord  Denman  now  delivered  the  judgment  of  the 
Court. — The  first  question  in  this  case  is,  whether  the  wall 
between  the  house  leased  to  the  plaintiff  and  the  Swan  inn, 
which,  upon  the  pulling  down  of  the  Swan,  sunk  and  be- 
came useless,  was  '^  an  external  part  of  the  premises"  within 
the  covenant  in  the  lease. 


herbert  and  Shelley,  the  law  is,  that 
the  lessee  is  excused  of  the  penalty. 
As  the  case  would  be  of  a  house 
burnt  by  lightning,  or  overturned 
by  the  wind,  inasmuch  as  that  is 
the  act  of  God,  which  cannot  be 
resisted.  But,  nevertheless,  he  is 
bound  to  make  good  and  repair 
the  thing  in  a  reasonable  time,  by 
reason  of  his  covenanL" 
(a)7A.&£.l;&C.8N.&P.l. 


(b)  This  point  arose  in  Weigt^l 
V.  Waters  (6  T.  R.  488),  and  was 
considered  a  doubtful  proposition ; 
the  Court  appear  to  have  leaned  in 
favour  of  it,  but  apparently  on  the 
ground  that  such  an  exception 
would  not  be  tantamount  to  a  co- 
venant by  the  landlord  to  keep  in 
repair  in  the  cases  excepted  from 
the  tenant's  covenant. 
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We  are  of  opinbn  that  it  was.  We  think  that  it  was  so 
evea  before  the  Swan  was  pulled  down,  but  certainly  after- 
wards. The  external  parts  of  premises  are  those  which  form 
the  ioclosure  of  them,  and  beyond  which  no  part  of  them 
extends,  and  it  is  immaterial  whether  those  parts  are  ex- 
posed to  the  atmosphere  or  rest  upon  and  adjoin  some  other 
building,  which  forms  no  part  of  the  premises  let. 

The  second  question  is,  whether  upon  the  evidence  it  ap- 
peared that  the  defendant  suffered  the  wall  in  question  to  be 
and  continue  ruinous  for  want  of  necessary  repairs. 

We  are  of  opinion  that  it  did  so  appear,  for,  though  the 
sinking  of  the  wall  and  the  ruinous  state  of  it  at  first  was 
occasioned  by  the  pulling  down  of  the  Swan,  which  was 
the  act  of  the  corporation,  and  not  of  the  defendant,  yet  the 
defendant  does  not  appear  to  have  taken  any  precautionary 
steps  to  prevent  the  sinking,  and  suffered  it  to  continue  in 
that  ruinous  state,  instead  of  forthwith  setting  about  the  re- 
pair of  it. 

The  third  question  was,  whether  the  defendant  was  ready 
to  repair,  and  a  reasonable  time  for  the  repair  had  elapsed 
before  the  commencement  of  the  suit,  or  before  the  plaintiff 
proceeded  to  repair  it  himself. 

We  are  of  opinion  that  the  defendant's  readiness  to  repair 
is  a  material  part  of  the  plea,  and  that,  as  it  appeared  that 
the  defendant  had  positively  refused  to  repair  at  all,  his  plea 
and  the  issue  on  it  is  disproved,  although  the  plaintiff  pro- 
ceeded to  repair  himself,  and  even  commenced  bis  action 
before  the  expiration  of  the  time  requisite  for  the  repair  of 
the  wall,  if  set  about  immediately  after  it  sunk. 

The  last  question  was  as  to  the  amount  of  damages. 
We  are  of  opinion  that  the  defendant  was  not  bound  to  find 
the  plaintiff  another  residence  whilst  the  repairs  went 
on,  any  more  than  he  would  have  been  bound  to  do  so 
if  the  premises  had  been  consumed  by  fire.  Therefore 
tfae  siuns  of  1072.  5$.  for  rent  and  taxes  of  the  house 
taken  by  the  plaintiff  during  the  repairs,  also  the  sum  of 
93/.  6s.  9d.  for  alterations  and  work  done  there,  and  the 

MM  2 
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1841.  sum  of  16/.  for  restoring  them  when  the  plaintiff  quitted^ 
together  2i6L  7s.  ^.,  must  be  deducted.  The  time  durmg 
which  the  plaintiff  was  obliged  to  be  in  another  house  was 
indeed  somewhat  lengthened  by  the  delay  in  commencing 
the  repairs,  but  no  calculation  of  that  sort  was  made  at  the 
trial  or  submitted  to  the  jury,  and  we  do  not  think  can  now 
be  fairly  made. 

The  other  items  consist  of  the  actual  cost  of  repairing,  of 
replacing  the  fixtures,  of  the  surveyor's  charge  for  superin- 
tendence, and  of  two  sums  for  injury  to  the  plate  glass  and 
plastering,  occasioned  by  the  sinking  of  the  wall.  All  these, 
except  the  two  last,  are  free  from  question,  and,  as  to  the 
two  last,  we  think  the  plaintiff  entitled,  for  it  should  seem 
that,  if  the  defendant  had  taken  proper  steps  to  preserve  the 
wall,  whilst  the  corporation  were  taking  dowu  the  Swan, 
those  injuries  would  have  been  avoided. 

The  result  is,  that  the  rule  must  be  made  absolute  to 
reduce  the  verdict  to  £91/.  Os»  Id. 

Rule,  to  enter  verdict  for  the  defendant,  discharged. 
Rule,  to  reduce  damages,  absolute. 

Unless  the  evidence  must  be  taken  to  have  shewn  that  the  damage 
was  the  absolute  and  unavoidable  consequence  of  the  execution  by  the 
corporation  of  the  duties  imposed  upon  them  by  the  statute,  it  should 
seem  that  their  acts  would  no  more  be  a  justification  for  the  neglect  of 
the  defendant  to  perform  his  covenant  to  keep  the  wall  in  repair  than 
the  act  of  any  stranger.  "  Non- performance  shall  be  excused  bv  im- 
possibility, or  the  act  of  God,  if  there  be  no  default  in  the  party/' — 
Com.  Dig.  Condition  L.  12.  ^'So  the  performance  of  a  condition  shall 
be  excused  by  an  act  of  law  which  is  necessary  and  inevitable.*'— J<i. 
L.  13.  ^  But  if  the  conditions  be  improbable,  and  out  of  bis  power  to 
do,  yet  it  shall  not  be  said  to  be  impossible.  Tliough  it  be  out  of  hu- 
man power,  as,  that  it  shall  rain  to-morrow,*' — Id.  D.  2.  "  Non- 
performance shall  not  be  excused  by  the  act  of  a  stranger ."-^1(2.  L.  li. 
That  nothing  is  an  excuse  foi  the  non-performance  of  a  duty,  unless 
the  breach  of  it  can  be  said  to  be  utterly  without  the  fault  of  him 
bound  by  the  duty:  see  6  Edw,  4,  7,  pi.  18;  Weaver  v.  Ward^ Hob.  134; 
Turheville  v.  Stampe,  1  Ld.  Raym.  264.  That  the  thing  complained 
of  results  from  the  act  of  a  stranger  is  no  excuse:  see  Bell  v.  2Wfi(y- 
tnan,  ante,  223. 

G. 
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The  Queen  v.  West,  one  of  the  Proprietors  of  the 

Hull  and  Selby  Railway  (a).  Saturday, 

May  29M. 
Sir  W.  W.  FOLLETT  had  obtained  a  rule  to  shew  cause  A  coroner's 
why  an  inquisition,  taken  before,  &c.  on  view  of  three  bo-  JJJ?"  u*Jj?"' '" 
dies,  should  not  be  quashed.  The  three  persons,  on  whose  things  moving 
bodies  the  inquisition  was  taken,  were  stated  therein  to  werede^ribed 
have  been  "travelling  in  certain  carriages  attached  to  and  as  the  property 
drawn    forward    by  a  certain  steam-engine,   called    *  The  pnetors  of  the 

CoUingwood,'  upon  the  line  of  the  Hull  and  Selby  Railway  HuH  and  Selby 

...»  iVaiiway,    wfts 

there  being.'*    The  inquisition  found  "  that  the  said  steam-  quashed,  there 

engine,  called  '  The  CoUingwood,*  and  the  said  railway  car-    o^fion  qT^*^" 

riages  were  moving  to  the  respective  deaths  of  the  said,  &c.,  that  name  or 

and  are  the  goods  and  chattels  of  and  in  the  possession  of  ^^^^^  ^y^^j^ 

the  proprietors  of  the  Hull  and  Selby  Railway  and  of  the  "  The  Hull 

and  Selby 
proprietors  of  the  Leeds  and  Selby  Railway."  Railway  Corn- 

Several  objections  were  taken  to  the  inquisition :  among  P*°J^* 
others,  that  one  inquisition  on  several  bodies  was  bad. 
The  only  objection  on  which  the  judgment  of  the  Court 
turned  was,  ''  that  the  ownership  of  the  things  found  to  be 
moving  to  the  deaths  is  badly  described,  inasmuch  as  the 
names  of  the  proprietors  are  neither  stated,  nor  the  corpo- 
rate names  of  the  companies  rightly  adopted." 

Sir  J.  Campbell  A.  G.  As  the  rule  is  drawn  up  on  read- 
ing the  inquisition  only,  it  must  appear  to  be  bad  on  its 
face,  or  this  Court  will  not  interfere.  There  may  be  two 
corporations  of  the  names  mentioned  in  the  inquisition,  and 
they  may  have  been  proprietors  of  the  things  moving  to  the 
deaths.  The  Court  can  assume  nothing  against  the  inqui- 
sition. 

Sir  ff •  W,  Follett  control.  A  conviction  against "  Harrison 
and  Company"  has  been  held  a  nullity  even  as  to  the  party 

(a)  The  case  was  set  down  for  argument  in  the  crown  paper. 


482 


1841. 
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V. 

West. 
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named  (a);  and  it  seems  admitted  that  the  description  in  this 
case  will  not  do  unless  the  proprietors  of  the  railways  are 
incorporated  by  the  names  set  out  in  the  inquisition.  But 
it  cannot  be  assumed  there  are  such  corporations,  and,  if 
the  public  acts  (6)  constituting  these  companies  are  referred 
to,  they  will  shew  that  there  are  no  such  corporations, 
[He  was  then  stopped.] 


Lord  DcNMAN  C.J. — We  ought  to  have  some  authority 
to  shew  the  description  will  do:  it  is  no  more  a  legal 
description  than  if  it  said,  ''  the  proprietors  of  a  tavern*'' 
The  description  of  the  owners  is  material,  as  the  deodand 
is  to  be  levied  on  them. 

Patteson,  Williams  and  Colebidge  Js.  concurred. 


(a)  8  T.  R.  508. 

(h)  By  6  WUL  4,  c.  Uxx.  (local 
and  persooti),  s.  1,  the  persons 
therein  named  are  made  a  corpo- 


Inquisition  quashed. 

radon  by  the  name  and  style  of 
the  <«HuU  and   Selby   Bailway 


Monday,  BeADSWORTH  V.  ToRKINGTON. 

May  24th, 

In  case  for        C/ASE  for  disturbance  of  a  right  of  common. 

arightofcom-      1^^^  declaration  stated  that  the  town  and  borough  of 

mon,  the  de-     Stamford,  in  the  county  of  Lincoln,  for  a  long  time  before 

leged  that  the  and  at  the  time  of  the  defendant's  committing  the  grievances 

men^and  bur'    ^^^^^  mentioned,  was  and  still  is  an  ancient  town  and  bo- 

geises  of  the     rough,  in  which,  at  all  the  times  in  this  declaration  after 

rough  of  Stam-  mentioned,  there  of  right  was  and  still  is  a  body  politic  and 
ford  had  the 

right  in  question  for  e?erv  resident  freeman  paying  scot  and  lot.  It  appeared  in  evi- 
dence that  the  right  relied  upon  was  an  ancient  right.  Bjr  2  &  3  Will.  4,  c.  64>  and 
6  &  6  Will.  4,  c.  76,  part  or  an  additional  parish  is  thrown  within  the  borough  of 


Heldy  that  the  declaration  was  not  supported,  as  t!ie  right  claimed  was  hunger  than 
that  proved. 
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corporate^  known  by  divers  names  of  incorporation^  and  1841. 
amongst  others  by  the  name  of  ''  The  rnayor^  aldermen 
and  burgesses  of  the  town  and  borough  of  Stamford,  in 
the  county  of  Lincoln/'  and  which  said  town  and  borough^  Tobkimotoh. 
during  all  the  time  aforesaid,  hath  been  and  still  is  situate 
within  a  certain  manor,  called  *'  The  Manor  of  Stamford/' 
in  the  said  countyi  whereof  during  all  that  time  the  Marquis 
of  Exeter  was  and  is  the  lord ;  and  there  were  and  are 
within  the  said  manor  divers,  to  wit,  four  fields,  in  which 
said  fieldsi  and  in  each  and  every  of  them,  during  all  the 
time  aforesaid,  until  the  committing  of  the  grievances  here- 
inafter mentioned,  there  have  been  of  right  and  still  of 
right  ought  to  be  divers  strips  or  balks  of  uncultivated 
land,  bearing  grass  and  herbage,  containing  in  the  whole 
divers,  to  wit,  forty  acres  of  such  uncultivated  land  in  each 
of  the  said  fields. 

That  the  said  body  corporate,  before  and  at  the  time  See. 
after  mentioned,  have  had  and  have  used,  and  been  accus- 
tomed to  have  and  of  right  ought  to  have  had,  and  still  of 
right  ought  to  have,  for  every  admitted  freeman  of  the  said 
town  and  borough  inhabiting  within  the  said  town  and  bo« 
rough,  and  paying  scot  and  lot  within  the  same,  common 
of  pasture  in  and  upon  such  parts  of  the  said  four  fields  as 
of  right  ought  to  be  fallow,  for  divers,  to  wit,  six  common- 
able cows  or  heifers  and  three  commonable  calves  under  the 
age  of  one  year,  levant  and  couchant,  within  the  said  town 
and  borough,  that  is  to  say,  in  every  year  when  the  said 
parts  of  the  said  fields  have  of  right  been  fallow,  or  of  right 
ought  to  be  fallow,  and  after  the  said  fallow  have  been 
or  are  sown  with  wheat  at  certain  times  of  the  year,  to  wit, 
from  the  15th  day  of  April  to  the  15th  day  of  October. 

That  the  plaintiff,  before  and  at  the  time  &c.,  to  wit,  on 
the  14th  day  of  April,  in  the  year  of  our  Lord  1837,  was 
and  continually  from  thence  hitherto  hath  been  and  still  is 
one  of  the  admitted  freemen  of  the  said  town  and  borough, 
and  for  all  the  time  last  mentioned  inhabited  and  dwelt 
and  still  doth  inhabit  and  dwell  in  a  certain  messuage 
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1841.        within  the  said  town  and  boroughi  and  also  paid  scot  and 
""^^^^^^^      lot  within  the  said  town  and  borough,  and  also  was  pos- 

B  BADS  WORTH 

V,  sessed  of  divers^  to  wit^  four  commonable  cows  and  one 

ToRKiMGTON.  commonable  calf,  under  the  age  of  one  year,  of  him  the 
said  plaintifFy  levant  and  couchant  within  the  said  town 
and  borough.  And  by  reason  of  the  premises  be,  the 
plaintiff,  during  all  the  time  of  the  committing  of  the  said 
grievances,  had  and  enjoyed,  and  of  right  ought  to  have  had 
and  enjoyed  and  still  of  right  ought  to  have  and  enjoy,  such 
common  of  pasture  for  divers,  to  wit,  four  of  his  common- 
able cows  and  one  commonable  calf,  under  the  age  of  one 
year,  levant  and  couchant  within  the  said  town  and  borough, 
at  his  free  will  and  pleasure  as  aforesaid.  Nevertheless  the 
defendant,  well  knowing  the  premises,  but  contriving  and 
intending  to  injure  the  plaintiff,  and  wrongfully  and  unlaw- 
fully and  unjustly  to  deprive  him  of  the  benefit  of  his  said 
common  and  pasture  as  aforesaid,  to  wit,  on  the  l6th  day 
of  April  and  other  days  and  times  in  the  year  1837,  in 
which  year  a  part  of  one  of  the  said  four  fields,  called,  &c. 
and  a  part  of  another  of  the  said  four  fields,  called,  &c. 
were  and  of  right  ought  to  have  been  fallow,  and  were  after 
the  said  fallow  sown  with  wheat  the  said  l6th  day  of  April, 
and  other  days  and  times  being  between  the  15th  day  of 
April  and  the  15th  day  of  October  in  the  last  mentioned 
year,  and  whilst  the  said  part  of  the  said  field,  called,  &c. 
and  the  said  part  of  the  said  field  called,  &c.  were  and  of 
right  ought  to  have  been  fallow,  and  whilst  the  plaintiff 
was  so  entitled  to  use  and  exercise  his  said  rights  of  com- 
mon there  as  aforesaid,  did  wrongfully  and  injuriously  dig, 
sink  and  make,  and  cause  and  procure  to  be  dug,  sunk 
and  made  divers,  to  wit,  100  trenches,  &c.  &c.  by  reasoi} 
whereof,  &c.  &c. 

The  second  count  set  up  the  same  right  of  common  for 
sixty  sheep  from  the  15th  November  to  the  15th  April. 

Pleas: — 1st.  That  the  said  body  corporate,  before  and 
at  the  time  of  the  committing  the  said  supposed  grievances 
in  the  first  count  of  the  declaration  mentioned,  had  not 
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aad  have  not  had,  nor  have  they  been  used  and  accustomed         1841. 
to  have,  nor  ought  they  of  right  to  have  had,  nor  still  ought  J"^^^^^^ 
they  of  right  to  have,  for  every  admitted  freeman  of  the  v. 

said  town  and  borough,  inhabiting  within  the  said  town  '^<>b^i»otok. 
and  borough  and  paying  scot  and  lot  within  the  same, 
common  of  pasture  in  and  upon  such  part  and  parts  of  the 
said  four  fields  as  of  right  ought  to  be  fallow  for  six  com- 
monable cows  or  heifers  and  three  commonable  calves 
under  the  age  of  one  year,  levant  and  couchant  within  the 
said  town  and  borough,  that  is  to  say,  in  every  year  when 
the  said  parts  of  the  said  fields  have  of  right  been  fallow 
or  of  right  ought  to  be  fallow,  and  after  the  said  fallow 
have  been  and  are  sown  with  wheat,  from  the  Idth  day  of 
April  to  the  15th  day  of  October,  in  manner  and  form,  &c. 
Conclusion  to  the  country,  &c. 

£nd.  That  the  plaintiff  was  not,  at  the  time  of  the  com- 
mitting of  the  said  supposed  grievances  in  the  declaration 
mentioned  or  of  any  of  them,  nor  is.  he  still  one  of  the  ad- 
mitted freemen  of  the  said  town  and  borough,  inhabiting 
within  the  said  town  and  borough  and  paying  scot  and  lot 
within  the  same,  in  manner  and  form,  8cc.  Conclusion  to 
the  country. 

3rd.  That  the  plaintiff,  at  the  time  of  the  committing  of 
the  said  supposed  grievances  in  the  first  count  of  the  said 
declaration  mentioned,  did  not  have  or  enjoy,  nor  ought 
be  of  right  to  have  had  or  enjoyed,  nor  ought  he  still  of 
right  to  have  or  enjoy  such  supposed  common  of  pasture 
for  his  said  supposed  commonable  cows  and  calf,  levant 
and  couchant  within  the  said  town  and  borough,  in  manner 
and  form,  &c.  Conclusion  to  the  country. 
'  4th.  That  the  plaintiff  was  not,  at  the  time  of  the  com- 
mitting of  the  said  supposed  grievances  in  the  first  count 
mentioned,  possessed  of  the  said  commonable  cows  and 
calf  of  him  the  said  plaintiff,  levant  and  couchant  within 
the  said  town  and  borough,  nor  of  any  of  them  in  manner 
and  form.  Sec.     Conclusion  to  the  country. 

5th.  The  fifth  plea  traversed  the  corporate  right  in  the 

VOL.  1. — G.  D.  N  N 
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1841.        second  count,  and  was  the  same  with  the  first  plea  (mutatis 
^■^^^^^^      mutandis).     Conclusion  to  the  country. 

V.  Issues  were  joined  on  the  above  pleas,  and  tried  before 

ToEKiKOTow.  Lord  Abinger  C.  B.,  at  the  Lincolnshire  summer  assizes^ 
1839.  It  appeared  in  evidence  that  the  right  of  commoa 
claimed  was  an  ancient  right.  It  was  then  objected  for  the 
defendant,  that  the  Municipal  Boundary  Act,  2  &  3  WiU.  4^ 
c.  64  (sched.  O),  and  5  &  6  Will.  4,  c.  76,  bad  added  to  the 
old  borough  of  Stamford  (which  formerly  contained  five 
parishes)  part  of  the  parish  of  St.  Martin,  Stamford  Baron; 
that  the  right  of  common  could  not  extend  to  the  resident 
freemen  of  the  new  part  of  the  borough,  and  therefore  that 
the  right  alleged  in  the  declaration  to  be  in  the  resident 
freemen  of  the  existing  borough  generally,  was  larger  than 
the  right  proved.  The  plaintifi^  had  a  verdict,  and  leave 
was  given  to  th«(  defendant  to  move  for  a  nonsuit. 

Humfreyy  in  the  Michaelmas  term  following,  obtained  a 
rule  nisi  accordingly,  and  also  to  arrest  judgment  in  case 
the  objection  should  be  thought  to  appear  on  the  re* 
cord  (a). 

Sir  J.  Campbell  A.  G.,  Adams  Serjt.  and  J.  HiUyard, 
shewed  cause  (ft),  and  referred  to  Mellor  v.  Spateman{c), 
to  shew  that  the  claim  was  properly  made  by  the  plaintiflf 
through  the  corporation.  They  contended  also  that  the  new 
and  old  corporations  were  substantially  the  same,  and  that 
the  only  difference  was,  that  the  new  corporation  held  the 
corporation  property  as  trustees;  that  the  plaintiff  might 
have  declared  on  his  possession,  without  setting  out  any  title, 
and  that  Ricketts  v.  Salwey{d)  shewed  it  to  be  sufficient 


(a)  He  obtained  a  role  also  for  od  the  subsequent  argument, 

a  new  trial,  on  the  ground  that  a  (6)   At   the  sittings  after  last 

freeman  had  been  improperly  ad«  Hil.  T.  Feb.  6,  before  Lord  Ika- 

mitted  as  a  witness  in  support  of  man  C.  J.  and  Patteson  J. 

the  right  on  indorsement  of  his  (c)  1  Saund.  342. 

name  on  the  record,  but  this  point  {d)  2  B.  &  Aid.  360. 
was  abandoned  by  the  defeodant 
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to  prove  part  only  of  the  right  alleged,  provided  that  which        1841. 
was  proved  was  enough  to  give  a  ground  of  action.  ^^ 

Sir  W.  W.  FoUett,  Humfrey  and  Waddington  contri.  Id  Torki«otoh. 
MickeiU  V.  Salwejf  (a)  the  failure  of  proof  was  as  to  the  title 
to  the  right,  the  plaintiff  setting  out  two  titles  and  proving 
only  one,  whereas  here  the  failure  is  in  the  proof  of  the 
right  itself,  and  the  allegation  in  question  is  indivisible. 
This  record,  if  the  verdict  be  allowed  to  stand,  might  here- 
after be  evidence  of  a  larger  right  than  actually  exists. 
Even  in  a  possessory  action,  if  the  plaintiff  will  allege  title 
he  must  do  so  correctly:  1  Wms.  Sound.  346,  note  to 
MeUor  v.  SpatemaUy  citing  Domer  v.  Caskfordib),  Crowther 
▼.  Oldfidd{c).  In  this  case,  if  the  defendant  chose  to  set 
out  his  right,  be  should  have  claimed  individually,  stating 
the  actual  fiscts,  and  shewing  that  the  right  of  the  old  free- 
men was  one  which  is  preserved  by  the  Municipal  Corpora- 
tion Act.  The  freemen  are  not  members  of  the  present 
corporations,  which  are  distinct  bodies  from  the  former 
corporations.  They  referred  to  dicta  in  Hopkins  v.  Mayor 
0fSwatuea{d). 

Cur.  adv.  vuli. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court — This  was  an  action  on  the  case  for  disturbance  of 
right  of  common  of  pasture,  to  which  plaintiff  lays  claim 
as  an  admitted  freeman  of  the  corporation  of  Stamford. 
The  declaration  states  that  the  corporation  possessed  this 
right  for  all  their  admitted  freemen,  inhabiting  within  the 
said  town  and  borough,  and  paying  scot  and  lot;  and  in 
respect  of  this  right  being  stated  too  largely « — inasmuch  as 
the  evidence  went  to  shew  it  exercised  by  the  freemen 
residing  within  the  old  borough,  but  since  the  Municipal 
Reform  Act  another  parish  was  added  to  those  limits,  and 
thus  the  right  was  claimed  for  the  freemen  residing  in  that 

(a)  2  B.  Sc  Aid.  360.  (c)  8  Ld.  Raym.  1230. 

(6)  1  Salk.  303.  (i)  4  M.  &  W.  640. 
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1841.        in  addition  to  those  to  whom  the  grant  had  been  made,-— 

^^'^"^'^^      a  rule  for  entering  a  nonsuit  was  obtained.     On  the  argu- 
Beadswo&th  , .  -        .  ,       .  .  , 

y^  mentf  this  supposed  variance  was  treated  as  immaterial,  on 

ToRKiNOTON.  tiie  authority  of  Ricketts  v,  Sahoey{a\  which  decides  that 
plaintifF  may  recover  where  he  sets  out  a  possessory  title, 
though  he  prefer  his  claim  in  respect  of  something  more 
than  he  possesses,  provided  he  shew  enough  to  make  out  a 
certain  right,  and  the  invasion  of  it  by  defendant.  But,  if 
the  right  itself  be  untruly  stated,  the  judgment  of  ii66o<^ 
C.  J.  in  that  case  shews  that  the  variance  is  ground  of  non- 
suit. The  point  to  be  considered  therefore  is,  whether  it 
be  untruly  stated,  a  matter  of  great  importance,  since  the 
act  referred  to  has  changed  the  extent  and  boundaries  of 
almost  every  borough  in  England.  This  objection  was 
supposed  to  be  on  this  record  by  the  operation  of  the 
Municipal  Reform  Act,  in  connexion  with  2  8c  3  WilL  4, 
c.  64,  s.  Sbf  Schedule  O.  But  the  declaration  states  only 
a  present  right  in  plaintiff,  and  such  right  may  have  been 
granted  by  the  lord  of  the  manor  since  the  passing  of  the 
late  act  consistently  with  the  declaration.  It  is  the  evi- 
dence given  at  the  trial  which  shews  plaintiff's  claim  to  rest 
upon  the  state  of  things  that  previously  existed,  the  old 
grant  having  been  for  the  benefit  of  the  freemen  residing  in 
five  parishes,  whereas  it  would  enure  according  to  the 
declaration  to  those  residing  in  six.  This  is  clearly  a  vari- 
ance; it  might  have  been  cured  by  the  statute,  bad  it  made 
the  newly-defined  borough  the  same  in  legal  contemplation 
for  all  intents  and  purposes  as  the  old.  But  no  such  pro- 
vision was  cited,  and  we  have  thought  it  right  to  go  through 
that  act  in  quest  of  a  similar  provision,  and  we  have  not 
found  one.  Here  then  is  a  claim  of  right  in  a  certain  class 
residing  in  parishes  A.  and  B.,  when  the  evidence  proves 
one  to  belong  to  those  living  in  A.  only.  The  rule  for 
entering  a  nonsuit  must  be  absolute. 

Rule  absolute, 
(a)  2  B.  &  Aid.  360. 
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CURLEWIS   V.  CORFIELD.  Thursday, 

May  *ntL 
ASSUMPSIT,   The  plaintiff  declared  as  indorsee,  against  in  an  action 
the  defendant  as  the  drawer,  of  a  bill  of  exchange  accepted  ^^  -"^f *^ 
by  Daniel  &  Co.,  and  dishonoured  by  them  when  due,  of  drawer  of  a  bill 
which  the  defendant  had  notice.  ^^t^UhT' 

Plea,  that  the  defendant  had  not  due  notice  of  the  dis-  plaintiff.on  the 
.  I  •  I    •  •    •      J  d<^7  on  which 

honour;  on  which  issue  was  joined.  he  himself  re- 

At  the  trial  before  Patieson  J.  at  the  Middlesex  sittings  ^^^!,'?|  "^"ce 
•     »¥••  •         ■  •     '^  1  •  .      ofdibhonour 

m  Hilary  term  1840,  the  plaintiff  proved  a  notice  to  the  from  the 

defendant  to  produce  a  letter  dated  «8th  September,  1839,  and^senTa  lei- 

sent  to  the  defendant,  as  containing  a  notice  of  dishonour  tcr  to  defend- 

of  the  bill  on  which  the  action  was  brought.    The  letter  ©f  notk-e^t'o^ 

was  not  produced.   The  plaintiff's  clerk  was  then  called,  and  produce  that 

stated  that  on  the  28th  Sept.  the  plaintiff  himself  received  taining  notice 

notice  of  dishonour  of  the  bill  from  his  immediate  indorser.  ©^ ^"shonoar, 

and  that  de- 
and  that  in  the  course  of  that  day  he  wrote  a  letter  and  gave  fendant,  when 

it  to  witness,  at  the  same  time  informing  him  of  its  contents,  pfjjnt^^for 

with  instructions  to  leave  it  at  the  defendant's  residence,  payment  of  the 

and  that  witness  delivered  it  accordingly  about  nine  o'clock  ^^at  it  ^ad  not 

on  that  evening.     The  plaintiff's  attorney  was  next  called,  been  presented 

_  ,    -  1  ,    ^       .        1  ,-    .         .       ,       to  the  accep- 

and  stated  that  on  the  1  Ith  October  he  applied  to  the  de-  tors  in  dae 

fendant,  by  letter,  for  payment  of  the  dishonoured  bill ;  that  JJ^^^tJ^^t^jf^t 

defendant  came  to  witness  and  said  that  he  had  given  the  he  bad  not  had 

bill  to  one   Clarke  (one  of  the  previous  indorsers),  who  jIonoar°are*on 

ought  never  to  have  negotiated  it,  but  to  have  returned  it ;  default  to  pro- 

that  it  was  the  last  of  a  set  of  bills  of  the  like  nature  which  evidence  that' 

Clarke  had  been  endeavouring  to  negotiate :  that  he  (de-  **  contained  a 
/.         .Ml-  .  •        ^1,     .  regular  notice 

fendant)  was  about  to  file  a  bill  m  equity  against  Clarke  to  of  dishonour. 

restrain  him  from  negotiating  the  bills,  and  would  make  the 

plaintiff  a  party ;  and  that  the  bills  had  not  been  presented 

in  due  time  to  the  acceptors.    The  defendant's  counsel  ob« 

jected  that  there  was  no  evidence  to  go  to  the  jury  of  notice 

of  dishonour,  and  cited  Solarte  v.  Palmer  {a)  and  Boulton 

V.  Welsh  (6).    The  learned  judge  gave  leave  to  move  to 

(a)  7  Bing.  530.  (6)  3  Bing.  N.  C.  688. 
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1841.  enter  a  nonsuit  on  that  ground,  and  directed  the  jury  to  find 
for  the  plamtifFy  if  they  were  satisfied  on  the  evidence  that 
the  letter  of  the  28th  September  was  a  notice  of  dishonour ; 
CoRFiBLD.  jf  QQt^  to  find  for  the  defendant.  The  plaintiff  had  a  ver- 
dict. Barstow  in  the  same  term  obtained  a  rule  nisi  to 
enter  a  nonsuit. 

Best  now  shewed  cause  (a).  The  question  is,  wbetlier 
there  was  any  evidence  from  which  the  jury  might  infer  that 
the  defendant  had  received  due  notice  of  dishonour.  The 
cases  of  Solarte  v.  Palmer  {b)  and  BouUon  v.  Welsh{c)  do 
not  apply  where  a  presumption  of  notice  is  to  be  drawn  by 
a  jury  from  the  facts.  In  Wilkins  v.  Jadis{d),  which  was  an 
action  by  indorsee  against  the  drawer  of  a  bill,  the  de- 
fendant, two  days  after  the  bill  became  due,  sent  a  person 
to  the  plaintiff  to  say  that  he  had  been  defrauded  of  the  bill, 
and  should  defend  any  action  brought  upon  it.  Lord  Tcti- 
terden  C.J.  left  it  as  a  question  for  the  jury  on  that  evidence 
whether  the  defendant  had  had  notice  of  dishonour.  Hick$ 
V.  l^he  Duke  of  Beaufort  (^e)  and  Horfordv.  Wilson  (f)  are 
also  authorities  to  shew  that  a  notice  of  dishonour  may  be 
presumed  by  a  jury  from  circumstances.  The  case  of 
Pickin  v.  Graham  (g)  appears  at  first  sight  an  authority  the 
other  way,  but  it  is  distinguishable  in  this,  that  there  the 
admission  by  the  indorser,  whom  it  was  sought  to  charge, 
was  made  at  a  distance  from  town  at  a  time  which  rendered 
his  haying  knowledge  of  the  dishonour  in  London  physically 
impossible.  The  present  case  is  also  stronger  than  any  of 
the  others,  because  the  admissions  of  the  defendant  are  cor- 
roborated by  independent  evidence  that  a  letter  had  been 
sent  by  the  plaintiff  to  the  defendant,  on  the  day  on  which 
notice  of  dishonour  ought  to  have  been  given,  previous  to 

(a)  Majr  27th,  before  Lord  Den-  (d)  1  M.  &  Rob.  41. 

man  C.  J.,  Patteton,  WiUiam,  and  (e)  4  Bing.  N.  C.  9S9. 

Cokridge  Js.  (/)  1  Taunt.  IS. 

(6)  7  Bing.  530.  (g)  1  C.  &  M.  7«5;  3  Tyr.  9«3. 

(c)  3  Bing.  N.  C.  688. 
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which  the  plaintiff  himself  had  received  a  similar  notice  from        i84l. 
the  holder.  ^^%/-**^ 

CURLEWIS 
O. 

Barstoto  contrj^.  The  onus  lies  on  the  plaintiff  to  make  Coefiblo. 
out  his  case,  by  shewing  affirmatively  that  due  notice  of 
dishonour  of  this  bill  was  sent  to  the  defendant.  The  letter 
of  28th  September  was  not  evidence  of  such  notice,  be- 
cause the  contents  of  it  were  not  before  the  jury.  Then 
was  there  any  subsequent  admission  by  the  defendant  which 
dispensed  with  proof  of  notice?  JBorradaiie  v.  Lowe  (a) 
shews  that  in  such  case  there  must  be  an  unconditional 
promise  to  pay.  Here,  on  the  contrary,  the  defendant  dis- 
puted his  liability  on  the  bill.  The  argument  for  the  plain- 
tiff is,  that  because  the  defendant  objected  to  the  present- 
ment he  admitted  the  notice.  [Lord  Denman  C.  J.  How 
do  you  distinguish  Wilkins  v.  Jadi8(h)  ?]  There,  the  com- 
munication was  made  by  the  defendant  on  the  day  on  which 
he  would,  in  due  course,  receive  notice.  [Lord  Den- 
man  C.  J.  That  fact  was  not  alluded  to  in  the  judgment  of 
Lord  Tenterien.']  [Patte&on  J.  Roberts  ▼•  Bradshaw  (c) 
strongly  resembles  the  present  case].  That  was  a  question 
of  identity  between  a  notice  of  dishonour  duly  prepared,  and 
a  letter  delivered  to  the  defendant.  The  preparation  of  a 
notice  on  the  day  the  bill  was  dishonoured  was  a  material 
fact  in  connection  with  the  delivery  of  the  letter,  and  the  case 
was  decided  before  Solarie  v.  Palmer  (d)  had  established 
what  were  the  necessary  ingredients  of  a  notice  of  disho- 
nour. 

Lord  Denman  C.J. — ^The  question  is  one  of  evidence. 
The  delivery  of  a  letter  from  the  plaintiff  to  the  defendant 
was  proved,  ft  was  not  produced  at  the  trial  when  called 
for,  which  did  not*  weaken  any  prim^L  facie  case,  that  might 
otherwise  be  made  out  against  him,  that  he  had  received 

(a)  4  Taaot.  93.  (c)  1  SUrk.  N.  P.  C.  98. 

(6)  i  M.  &  Rob.  41.  {d)  7  Bingh.  530. 
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due  notice  of  dishoDour.  Then  it  is  shewn  that,  when  ap- 
plied to  for  payment  of  the  bill^  the  defendant  did  not  dis- 
pute the  claim  on  the  ground  that  he  had  not  had  due 
notice^  but  put  it  on  a  totally  different  ground.  I  think  the 
case  of  Ifilkins  v.  Jadis  (a)  is  not  distinguishable. 


Patteson  J. — In  Roberts  v.  Brad$haw(fi)  there  cer- 
tainly is  the  distinction  pointed  out  by  Mr.  Barstow,  namely, 
that  it  was  shewn  that  regular  notices  of  dishonour  had  been 
prepared.  There  was  a  link  wanting  in  the  chain  of  evi- 
dence to  prove  that  the  letter  contained  notice  of  dishonour ; 
but  it  was  proved  that  it  was  sent  on  the  dishonour  of  the 
bill,  and  the  defendant  did  not  produce  it  at  the  trial,  though 
he  was  required  to  do  so,  as  containing  a  notice  of  dis- 
honour. Lord  Tenterden  left  the  case  to  the  jury  on  that 
evidence.  In  the  present  case  the  plaintiff  received  notice 
of  dishonour  from  the  holder  of  the  bill,  and  on  the  same 
day  he  wrote  and  sent  a  letter  to  the  defendant.  The  latter 
was  called  upon  to  produce  it  at  the  trial  and  refused. 
That  evidence  would  probably  not  be  sufficient  if  it  stood 
alone,  but  then  in  the  conversation  that  afterwards  took 
place  he  put  his  defence  on  other  grounds  than  want  of 
notice.  Taking  the  case  altogether,  there  was  some  evidence 
for  the  jury. 

Williams  J.  concurred. 

Coleridge  J. — If  any  presumption  of  notice  is  to  be 
drawn  from  the  defendant  resting  his  defence  on  his  con- 
versation with  the  plaintiff's  attorney  on  other  grounds  than 
want  of  notice,  it  must  be  a  presumption  of  due  notice,  and 
therefore  Solarte  v.  Palmer  (c)  and  that  class  of  cases  do 
not  apply. 

Rule  refused. 


(0)  1  M.  &  Rob.  41. 
(b)  1  Stark.  N.  P.  C.  28. 


(c)  7  Bingh.  530. 
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Wheeler  v.  Montefiore,  Knt.  and  others.  Thurtday, 

May  27M. 
XRESPASS  for  breaking  and  entering  the  dwelling-house  A  tenant  for 
of  the  plaintiff,  and  seizing  his  fixturesi  goods  and  chattels.  Jqum  demised 
Pleas:  1,  not  guilty;  8,  that  the  dwelling-house,  fixtures,  it,  byinden- 
goods  and  chattels  were  not,  nor  were  any  or  either  of  „^»^^  ^j^^jj 
them,  the  dwelling-house  &c.  of  the  plaintiff.    Issue  joined.  March  24tli, 
At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  for  gagee,  to  hold 
Middlesex,  after  Michaelmas  terra,  1839,  it  appeared  that  [{j^^^gj^J^g  ^ 
the  defendants,  who  were  the  sheriffs  of  Middlesex,  had,  the  term  (less 

on  the  9th  June,  1838,  entered  the  house  and  seized  the  ?!!!f'*?2L*"!!" 
*^  '  '      ^  ^  )ect  to  the  pro- 

fixtures  and  chattels  mentioned  in  the  declaration,  by  virtue  viso  therein- 

of  a  writ  of  fieri  facias  against  the  goods  of  one  William  ^d-  and  he 

Franks.     Franks  was  tenant  of  the  house  for  a  term  of  »**»  sold  and 

i.*i  i-  111  tm^i     transferred  the 

years;  and  by  indenture  of  mortgage,  dated  the 24th  March,  fixtures  and 

1838,  in  consideration  of  the  sum  of  272/.,  he  had  demised  plja««Is t^ere- 

'  ,     ,  .  in  to  the  mort- 

it  to  the  plaintiff,  to  hold  "  henceforth"  during  the  remain-  gagee,  to  hold 

der  which  was  unexpired  of  the  term  (save  and  except  the  a"od  iLnefit  "** 

last  day),  subject  nevertheless  to  the  proviso  thereinafter  hot  subject  to 

contained ;  and  by   the  same  indenture  he  assigned   and  thereinafter 

transferred  to  the  plaintiff  the  fixtures,  utensils  in  trade,  contained. 

.     «.         V         •      I     •      1    •       I  I     I   I  V    .  The  deed  con- 

chattels  and  effects  (particularized  in  the  schedule)  then  in  tained  a  pro- 

the  house,  or  thereafter  to  be  purchased,  to  hold  for  his  ^**®  ^^^  recon- 

'  *^  ^       veyance,  on 

absolute  use  and  benefit,  subject  nevertheless  to  the  proviso  paymentofthe 

thereinafter  contained.     "  Provided  always,  and  it  is  hereby  ^*y 'on^|h^ 

agreed,  that  if  the  said  William  Franks,  his  executors  &c.,  24th  June  then 

do  and  shall  pay  unto  the  said  James  Wheeler  (the  plaintiff),  ^  proviso  that, 

his  executors  &c.,  the  said  sum  of  272/.  of  lawful  money  °"  non-pay- 

«_•■•  /.I  ^1  ...«  ™®"^  o"  ^"*^ 

Sec,  with  interest  for  the  same,  after  the  rate  of  5L  8cc.,  on  day,  it  should 

the  24th  day  of  June,   now  next    ensuing,   then  and   in  !>«  ^a*»f"l  ^or 
•^  '  ®  the  mortgagee 

such  case,  he  the  said  James  Wheeler,  his  executors  &c.,  to  enter  upon, 

shall  and  will,  on  the  request  and  at  the  expense  of  the  said  ^"^  ^ke'Ibe 

rents  and  pro- 
fits of  the  said  leasehold  and  other  premises,  and,  if  he  should  think  proper,  of  his  sole 
authority,  to  sell  or  underlet  the  premises,  and  to  sell  the  fixtures  and  chattels. 

Held^ iliVLi  the  mortgagee's  right  to  take  possession  did  not  attach  until  the  24th  June, 
and  that  he  could  not  maintain  trespass  for  an  entry,  or  for  an  asportavit  of  the  fixtures 
and  chattels  before  that  day  by  a  stranger. 


Wheeler 
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William  Franks^  his  executors  &c.^  reconvey  the  said  pre* 
mises  to  him  or  them,  or  as  he  or  they  shall  direct,  free  from 
V.  all  incumbrances  by  the  said  James  Wheeler,  his  executors 

MoKTEFioBE.  j^^.  Providcd  also,  and  it  is  hereby  further  agreed,  that  if 
default  shall  be  made  in  payment  of  the  said  sum  of  £72/« 
and  interest,  or  any  part  thereof,  on  the  day  and  time  and 
in  manner  aforesaid,  it  shall  and  may  be  lawful  for  the  said 
James  Wheeler,  bis  executors  &c.,  to  enter  upon,  receive 
and  take  the  rents  and  profits  of  the  said  leasehold  and 
other  premises,  and  if  he  or  they  shall  think  proper  so  to 
do,  of  his  or  their  sole  authority,  to  sell  and  dispose  of  or 
underlet  the  said  premises  hereby  granted  and  demised  for 
all  or  any  part  of  the  said  term  therein,  and  to  sell  the  said 
fixtures,  chattels  and  effects,  hereby  assigned,  by  public 
auction  or  private  contract,  for  the  best  price  that  can  be 
obtained,  and  assign,  grant  a  lease,  or  underlet  the  same 
premises,  and  deliver  the  said  fixtures,  chattels  and  effects, 
when  sold  or  let,  to  the  purchasers  or  purchaser,  tenants  or 
tenant  thereof,  or  as  they  or  be  shall  direct."  The  inden- 
ture then  contained  a  declaration  of  the  trusts  for  sale,  and 
of  the  rents  and  profits  of  the  premises  in  the  mean  time; 
and  a  covenant  by  Franks  to  repay  the  mortgage  money  on 
the  24th  June. 

After  the  indenture  was  executed  the  plaintiff  did  not 
enter,  but  Franks  remained  in  occupation.  On  these  facts 
the  defendants  applied  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  only  a  reversionary  interest,  for  an  injury  to 
which  he  could  not  maintain  trespass.  The  learned  judge 
gave  leave  to  move  to  enter  a  nonsuit  on  that  point ;  and 
the  plaintiff  had  a  verdict,  with  200/.  damages.  In  the  next 
term  a  rule  nisi  was  obtained  accordingly,  against  which, 

Kelfy  and  E.  James  now  shewed  cause(a).  The  plea  denies 
the  plaintiff's  possession  of  the  house  or  fixtures  or  goods. 
The  deed  operated  as  a  present  demise  of  the  house,  sub- 

(a)  Before  Lord  Denman  C.  J.,  Paiteion,  Williami  and  Coleridge  Js. 
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ject  to  a  reconveyance.     There  was  no  proviso  that  Franks,        1841. 
the  mortgagor,  should  hold  until  default^  which  would  be      ^■^^''^*^ 
a  re-demise,  as  in  Wilkinson  v.  Hall  (a),  nor  had  the  plaintiff  «. 

treated  him  as  a  tenant,  which  distinguishes  this  case  from  Mohtbfiore. 
Partridge  v.  Bere{b),  cited  at  the  trial.  Franks  was  there- 
fore a  trespasser,  whom  the  plaintiff  could  have  ejected  at 
any  time,  without  a  demand  of  possession:  Doe  d.  Roby  v. 
Maisey{c).  The  plaintiff  had  the  actual  possession  by 
Franks.  If  Franks  had  no  estate  by  re-demise,  and  was  not 
treated  as  a  tenant,  or  as  a  trespasser,  he  could  only  occupy 
as  the  agent  or  servant  of  the  plaintiff,  who  may  declare 
on  such  occupation  as  his  own:  Bertie  v.  Beaumont (d). 
Or  supposing  Franks  to  be  a  tenant  at  will,  it  is  laid  down 
in  Com.  Dig.  Trespass,  (B  2),  citing  2  RolL  551,  1.  49, 
"  If  a  stranger  does  a  trespass  to  a  lessee  at  will,  which 
prejudices  the  land,  the  lessor  may  have  trespass  against 
him  for  the  damage  to  the  land,  ybr  the  possession  of  the 
lessee  is  his  possession.**  [PattesonJ.  That  must  mean  tres- 
pass on  the  case."]  The  proviso  in  the  deed  merely  restrains 
the  plaintiff  from  underletting  before  default  made  in  re- 
payment of  the  mortgage  money. 

Then  as  to  the  fixtures:  Longstajf  v.  Meagoe {e)  shews 
that  they  passed  to  the  plaintiff  by  the  demise  of  the  house, 
if  not,  they  passed  by  the  assignment. 

Lastly,  the  assignment  vested  the  absolute  property  in 
the  goods  in  the  plaintiff,  which  drew  to  it  the  possession, 
so  as  to  enable  him  to  bring  trespass  for  an  asportavit  by  a 
stranger:  Hudson  v.  Hudson  (f).  The  proviso  defers  the 
power  of  sale  until  the  24th  June.  That  does  not  affect 
the  possession. 

Taprell  conirii.  The  question  is,  whether  the  plaintiff 
had  such  possession  as  will  support  trespass.  First,  as  to 
the  house.    By  a  demise  for  years  no  estate  is  vested  in  the 

(a)  3  Bing.  N.  C.  508.  (d)  16  East,  33. 

{b)  5B.  &  Aid.  604;  S.C.  1  D.  (e)   S  A.  &  £.  167;  S.  C.  4  N. 

&R.273.  &M.  811. 

(c)  3  Man.  &  Ry.  107.  (/)  Latch.  214. 
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1841.  lessee;  it  merely  gives  him  a  right  of  action;  and  till  he 
actually  enters  he  has  only  an  interesse  termini.  He  can* 
not  before  he  enters  receive  a  confirmation  or  a  release 
MoNTBFioBE.  f^om  the  lessor:  Co.  LiU.  270,  296  b,  SAepp.  Touchst.  (a). 
"  But  a  plaintiff  cannot  maintain  trespass  quare  clausum 
fregit,  if  he  has  not  actual  possession,  though  he  has  the 
freehold  in  law;  so  a  bargainee  shall  not  have  trespass 
before  entry,  though  the  possession  is  transferred  to  him 
by  the  statute:  Cam*  Dig.  Trespass,  (B  3),  and  see  Bac. 
Abr.  Leases,  (M),  Cook  v.  Harris  (Jb),  per  HoU  C.  J.  The 
dictum  in  Rolh  cited  in  Com,  Dig.  (B  2),  must  be  intended 
to  apply  to  a  lessor  who  has  had  actual  possession.  Franks, 
after  the  execution  of  the  indenture,  remained  in  lawful 
possession,  Partridge  v.  Bere  (c) :  he  was  neither  a  tres- 
passer nor  a  servant,  HUchman  v.  Walton(d)\  and  accord* 
ingly  the  plaintiff  should  have  declared  in  case  for  an  injury 
to  his  reversion:  Wilkinson  v.  HaU(e). 

As  to  the  fixtures.  It  does  not  appear  whether  they  were 
annexed  or  severed;  they  were  not  demised,  but  assigned. 
If  they  were  fixed  to  the  freehold  they  were  parcel  of  it; 
Colegrave  v.  Dios  Santos  {/),  Boydell  v.  M' Michael  {g), 
Longstaffe  v.  Meagoe{h)\  and  Franks,  but  not  the  plaintiff, 
might  bring  trespass  for  the  severance.  If  severed  and 
carried  away  in  one  continued  act,  it  is  doubtful  whether 
trespass  would  lie  for  them:  Taylor  v. Cole(i),  per  BuUer5,\ 
Cubitt  V.  Porter{k),  per  Littkdalei.\  Amos  on  Fixtures(/). 

But  thirdly,  both  as  to  the  fixtures  and  the  goods,  a  right 
to  retain  the  possession  of  them  was  reserved  to  Franks, 
until  the  24th  June,  under  the  terms  of  the  deed:  Gordon 
17.  Harper  {m).  Hail  v.  Rickard(n\  Ferguson  v.  Christ  all  (p). 

(a)  P.  324.  (A)  2  A.  &  E.  167 ;  S.  C.  4  N. 

(6)  1  Ld.  Ray.  367.  &  M.  211. 

(c)  5  B.  &  Aid.  605;  S.  C.  1  D.         (t)  3  T.  R.  398. 

&  R.  272.  Ik)  8  B.  &  C.  270;  S.  C.  3  M. 

(d)  4  M.  &  W.  409.  &  R.  367. 

(e)  8  Bing.  N.  C.  508.  (/)  Pp.  339,  947. 
(/)3B.&C.76;  5.C.  3D.&  (m)7T.R.  9. 

R.  355.  In)  3  Campb.  187. 

(g)  1  C,  M.  &  R.  177.  (o)  5  Bingh.  305. 


Wheelbb 
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In  Trenchard  v.  Hashins  (a),  Hoberi  C.  J.  laid  down  a  rule        1841. 
of  construction  of  deeds  thus :  *'  Every  deed  ought  to  be 
construed  according  to  the  intention  of  the  parties^  and  the  v7 

intent  ought  to  be  adjudged  of  the  several  parts  of  the  Montefiobb, 
deeds;  as  a  general  issue  out  of  the  evidence  and  intent 
ought  to  be  picked  out  of  every  part,  and  not  out  of  one 
word  only."  By  this  deed  the  fixtures  and  goods  were 
assigned  to  the  plaintiff,  habendum  from  no  particular  day 
specified ;  and  it  is  provided  and  ''  agreed*^  that  the  mort- 
gagor shall  repay  the  principal  and  interest  on  the  24th 
June,  and  that  on  default  the  plaintiff  may  enter  on  that 
day,  and  take  the  rents  and  profits  of  the  leasehold  and 
other  premises,  and,  if  he  shall  think  proper^  sell  or  underlet 
the  said  premises  demised,  and  the  fixtures.  That  is  in 
effect  an  agreement  that  Franks  might  hold  until  default; 
expressio  unius  est  exclusio  alterius,  "  agreed"  is  the  word 
of  both  parties:  Stevinson*s  case (6),  Com*  Dig.(c).  There 
is,  therefore,  on  the  true  construction  of  these  clauses,  an 
express  covenant  by  the  mortgagor,  that  the  plaintiff  might 
on  default  enter  on  the  24th  June,  or  sell  on  that  day  with- 
out entry,  and  on  the  other  hand,  an  implied  covenant  on 
the  part  of  the  plaintiff,  that  he  would  not  enter  into  pos- 
session until  default  made :  Eari  of  Shrewsbury  v.  Gould(d), 
Sampson  v.  Easter  by  {f),  Saltum  v.  Houstounif),  Stevinson^s 
case  (6),  Duke  of  St.  Albans  v.  Ellis  {g).  Doe  d.  Fisher  v. 
Giles  ih),  Wilkinson  v.  Hall{i),  Worsley  v.  De  Mattos{k), 
Doe  d.  Pritchard  v.  Dodd{l).  Franks  was  entitled  to  re- 
tain possession  until  the  24th  June,  and  the  plaintiff  must 
be  nonsuited.    {Kelly  cited  Irons  v.  Smallpiece^m),) 

Cur.  adv»  tmlt. 

(a)  Winch.  93.  (g)  16  East,  35S. 

(h)  1  Leon.  3S4.  (A)  5  Bingb.  421. 

(c)  Covenant,  (A  3).  (t)  3  Bing.  N.  C.  508. 

(d)  3  B.  &  Aid.  487.  (k)  1  Burr.  469,  475. 

(e)  9  B.  &  C.  505;  5L  C.  4  M.         (/)  5  B.&  Ad.  689;  5.C.  2  N. 
&  R.  432.  &  M.  838. 

(/)  1  Bingh.  433.  (m)  2  B.  &  Aid.  551. 


Wheeler 

V. 
MONTEFIOEB. 
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Lord  Den  MAN  C.  J*,  at  the  sittiogs  after  this  tern 
(June  14),  delivered  the  judgment  of  the  Court. — This  was 
an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  seizing  fixtures  and  goods  therein.  The  second 
plea  denied  that  the  plaintiff  was  possessed.  The  defend-- 
ants  were  sheriffs  of  Middlesex,  and  had  entered  and 
seized  under  a  writ  of  fieri  facias  against  William  Franks. 
Franks  was  a  tenant  for  a  term  of  years,  and  had  demised 
the  premises  to  plaintiff  by  way  of  mortgage,  for  the  resi- 
due of  his  term,  wanting  one  day.  The  plaintiff  had  not 
entered. 

The  deed  of  mortgage  is  dated  March  24,  IBSB,  and 
demises  to  the  plaintiff  to  hold  **  henceforth  during  the 
remainder  of  the  term,  wanting  one  day,  subject  neverthe- 
less to  the  proviso  hereinafter  contained."  It  also  sells  and 
transfers  the  fixtures  and  chattels  to  the  plaintiff, ''  to  hold* 
for  his  own  use  and  benefit,  subject  nevertheless  to  the 
proviso  hereinafter  contained."  Then  there  are  two  pro- 
visoes, one  in  the  usual  form  for  reconveyance,  on  payment 
of  the  mortgage  money  on  the  i24th  June;  the  other  that 
on  non-payment  at  that  day  it  shall  be  lawM  for  the  plain- 
tiff to  enter  upon  and  receive  and  lake  the  rents  and  profits 
of  the  said  leasehold  and  other  premises;  and,  if  he  shall 
think  proper  so  to  do,  of  his  sole  authority,  to  sell  or  under- 
let the  premises,  and  to  sell  the  fixtures  and  the  chattels. 

There  is  no  covenant  that  Franks  shall  remain  in  pos- 
session till  the  24th  June,  but  looking  at  the  whole  deed 
we  are  of  opinion  that  the  i^aintiff's  right  to  take  possession 
did  not  attach  until  the  24th  June,  therefore,  that  the  ver- 
dict found  for  him  on  the  second  plea  is  wrong,  and  a  non- 
suit ought  to  be  entered. 

As  regards  the  house  the  verdict  would  be  wrong,  inde- 
pendent of  the  proviso,  because  it  is  laid  down  in  Co.  Lit, 
2g6  b.  Com.  Dig.  Trespass,  and  many  other  places,  that  a 
lessee,  before  entry,  cannot  maintain  trespass.  And  as 
regards  the  fixtures  and  chattels,  though  the  property  in 
them  would  pass  by  the  deed  at  once  in  ordinary  mortgages. 
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yet  tbe  lerms  of  this  deed  preclude  the  plaintiff  from  taking        1841. 

possession  till  the  24th  June,  and  in  fact  he  had  not  taken  ,^1^"^^^ 

.  Whbklbr 
them.  «, 

Rule  absolute.  Mohtbfiobe. 


Green  v.  Steer. 

Declaration  by  the  indorsee  of  the  payee  of  a 
promissory  note  {a),  payable  two  months  after  date,  against 
the  maker*  The  defendant's  second  plea  was  a  special 
plea  of  bankruptcy  of  the  payee  ''  after  the  making  of 

(a)  Tlie  note  was  in  the  following  form  :— 

"  Jaly  10, 1839. 
^  Two  month  after  date  I  promise  to  pay  Mr.  R,  Weit,  or  bearer, 
tbe  sum  of  19/.  7s.  for  value  received. 
« Indorsed  R.  Wett.  "  K  West. 

Written  across  ''  Accepted,  paj^able  at  Drewett  &  Co.,  Bankers, 
London,  to  Steer/' 

A  motion  quia  timet,  was  made  was  entitled  to  a  role,  but  it  is  un- 
derstood that  no  rule  was  drawn 
up.  Vide  Edii  v.  Btiry,  0  B.  & 
C.4S3;  5.  C.  9  D.  &  R.  49«; 
Block  V.  BeU,  1  M.  &  Rob.  149. 


bj  WkUehunt  for  the  defendant, 
to  enter  a  nonsuit  on  the  ground 
that  it  was  a  bill  and  not  a  note. 
The  Court  said  (post,  503)  that  he 

(6)  2  &  3  Vict.  c.  29.  s.  1,  enacts, 
"  that  all  contracts,  dealings,  and 
transactions  by  and  with  any  bank- 
rupt really  and  bona  fide  made 
and  entered  into  before  the  date 
and  issuing  of  the  fiat  against 
bim,  and  all  executions  and  at- 
tachments against  the  lands  and 
tenements  or  goods  and  chattels 
of  such  bankrupt,  bonft  fide  exe- 
cuted or  levied  before  the  date 
and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by 
such  bankrupt  committed;  pro- 
vided the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at 
whose  suit  or  on  whose  account 


such  execution  or  attachment  shall 
have  issued,  had  not  at  the  time 
of  such  contract,  dealing,  or  trans- 
action, or  at  the  time  of  executiog 
or  levying  such  execution  or  at^ 
tachment,  notice  of  any  prior  act 
of  bankruptcy  by  him  committed ; 
provided  also,  that  nothing  herein 
contained  shall  be  deemed  or  taken 
to  give  validity  to  any  payment 
made  by  any  bankrupt  being  a 
fraudulent  preference  of  any  credi- 
tor or  creditors  of  such  bankrupt, 
or  to  any  execution  founded  on  a 
judgment,  on  a  warrant  of  attor- 
ney, or  cognovit  given  by  any 
bankrupt  by  way  of  such  fraudu- 
lent preference. 


Ihtrtday, 
June  10th. 

In  an  action 
bv  tbe  bolder 
Ota  promissory 
note,  indorsed 
generally  by 
the  payee,  to  a 
plea  that  the 
payee  indorsed 
It  after  he  be- 
came bank- 
rupt, tbe  plain- 
tiff replied  that 
he  boo4  fide 
took  and  re- 
ceived the 
note  before 
the  payee  be- 
came bank- 
rupt, without 
notice  of  any 
act  of  bank- 
ruptcy, and 
not  by  way  of 
fraudulent 
preference  (6). 
it  appearing 
that  the  payee 
indorsed  the 
note  in  blank 
before  be  be- 
came bank- 
rupt, to  a  per- 
son who  deli- 
vered it  after 
the  bankruptcy 
totheplaiotin: 
— flieitf,  that 
the  defendant 
was  entitled  to 
the  verdict  on 
the  issue. 
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1841.        the  said  note  and  before  the  indorsement  thereof  to  the 
'^"^^      payee/'    "  By  reason  of  which  said  premises,  and  by  force 
V.  of  the  statute  in  such  case  made  and  provided,  all  the  right, 

Steeh.  ij^ig^  jjjjjj  interest  of  R.  West  (the  payee),  amongst  other 
things,  of  and  into  the  said  note  in  the  said  first  count 
mentioned,  became  and  was  and  still  is  vested  in  the  said 
James  Foster  Groom,  John  Perry  Clark,  and  Benjamin 
Thomas  Gurson,  as  assignees  of  the  estate  and  effects  of 
the  said  ./Z.  fVest,  (the  payee).  And  that  the  said  indorse- 
ment of  the  said  note  by  the  said  R.  West,  was  not  made 
until  after  he  became  bankrupt  as  aforesaid,  and  after  the 
said  note  became  so  vested  in  the  said  James  Foster  Groom^ 
J.  P.  Clarke,  and  B.  T.  Gurson  as  aforesaid,  nor  did  the 
plaintiff  until  after  that  time  have  any  interest  in  or  title 
whatever  to  the  said  note/' 

The  plaintiff  replied,  "  that  the  said  note  was  indorsed 
by  the  said  R.  West  to  the  plaintiff,  and  being  so  indorsed 
was  bonft  fide  taken  and  received  by  the  said  plaintiff  be- 
fore the  date  and  issuing  of  the  said  fiat,  to  wit,  on  the  1st 
day  of  September,  ISSQ*  and  that  he,  the  plaintiff,  had  not 
at  the  time  of  the  said  indorsement  or  of  taking  and  re- 
ceiving the  said  note  as  aforesaid,  notice  of  any  prior  act  of 
bankruptcy  by  the  said  R.  West  committed.  And  that  the 
said  note  was  not  so  indorsed  by  the  said  R.  West,  or  so 
taken  and  received  by  the  plaintiff  by  way  of  a  fraudulent 
preference  to  the  plaintiff  or  any  other  creditor  or  creditors 
of  the  said  R.  West. 

The  defendant  rejoined  that  the  said  note  was  not  bona 
fide  taken  or  received  by  the  plaintiff  before  the  date  and 
issuing  of  the  said  fiat  in  manner  and  form,  &c.  Conclu- 
sion to  the  country  and  similiter. 

At  the  trial  before  Lord  Denman  C.  J.  at  the  London 
sittings  after  Easter  term  last,  the  jury  found  that  the  note 
had  been  indorsed  by  the  bankrupt  in  blank,  and  delivered 
to  his  son  before  the  date  and  issuing  of  the  fiat,  but  they 
were  not  satisfied  that  it  had  been  received  by  the  plaintiff 
before  that  time.     The  learned  judge  treated  this  as  a  ver- 
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diet  for  the  defendant,  and  directed  it  to  be  so  entered,  re-         1841. 
serving  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

Sir  jP.  Pollock  moved  (a)  pursuant  to  the  leave  reserved. 
The  plaintiff  has  a  right  to  avail  himself  against  the  de- 
fendant of  the  title  of  any  person  through  whom  he 
claims.  The  jury  having  found  that  this  note  was  indorsed 
by  Wesi  to  his  son  before  the  bankruptcy,  it  is  immaterial 
when  the  son  delivered  it  to  the  plaintiff.  The  plaintiff 
must  be  considered  at  the  time  of  West's  indorsement  to 
have,  by  the  hands  of  the  son,  taken  and  received  the  note. 
It  cannot  be  disputed  that  the  title  has  passed  out  of  the 
bankrupt,  and  that  it  is  not  vested  in  his  assignees,  in  whom 
therefore  can  it  be  but  in  the  holder  I 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. — This  is  an  action  on  an  instrument  which  the 
declaration  treats  as  a  promissory  note»  and  it  is  brought 
by  the  indorsee  against  the  maker. 

The  plea  states  the  bankruptcy  of  the  payee  and  in* 
dorser,  and  that  the  indorsement  was  not  made  until  after 
the  bankruptcy,  when  the  interest  in  the  note  was  vested  in 
the  assignees  of  the  indorser.  The  replication  is  framed 
on  the  last  bankrupt  act  2  &  3  Fid.  c.  29$  s.  1,  and  asserts 
that  the  note  was  indorsed  by  the  bankrupt  to  the  plaintiff, 
and  being  so  indorsed  was  bon&  fide  taken  and  received  by 
the  plaintiff  before  the  date  and  issuing  of  the  fiat,  and  that 
the  plaintiff  had  no  notice  of  any  prior  act  of  bankruptcy, 
and  that  the  note  was  not  indorsed  by  way  of  fraudulent 
preference. 

The  rejoinder  asserts  that  the  note  was  not  honk  fide 
taken  and  received  by  the  plaintiff  before  the  date  and  is- 
suing of  the  fiat. 

(a)  On  Saturday,  May  22,  before  Lord  Denman  C.  J.,  FatUtony 
Williamt,  and  Coleridge  Js. 


Green 


502  CASES  IN  THE  QU££N*S  BENCH, 

1841.  ^^  ^^^  ^"^'  ^^  appeared  that  the  note  had  been  indorsed 

by  the  bankrupt  in  blank  and  delivered  to  his  son,  who  had 
delivered  it  to  the  plaintiff.  The  jury  found  that  it  had 
Steer.  been  so  indorsed  and  delivered  to  the  son  before  the  date 
and  issuing  of  the  fiat,  but  were  not  satisfied  that  it  had 
been  received  by  the  plaintiff  before  that  time.  The 
learned  judge  treated  this  as  a  verdict  for  the  defendant, 
and  directed  it  to  be  so  entered.  We  have  no  doubt  that 
this  direction  was  quite  right :  the  issue  relates  by  the  very 
terms  of  it  to  the  personal  act  of  the  plaintiff  himself,  in 
taking  and  receiving  the  note,  and  it  lay  upon  him  to  prove 
that  he  had  done  so  before  the  fiat.  He  has  failed  to 
satisfy  the  jury,  and  the  issue  is  rightly  found  against  him, 
and  cannot  be  disturbed.  But  Sir  jP.  Pollock  argues  for 
the  plaintiff  that  when  it  is  once  found  that  the  instrument 
had  passed  away  from  the  bankrupt  before  the  fiat,  so  that 
his  assignees  can  have  no  claim,  the  plea  of  the  defend- 
ant is  negatived,  and  that  the  finding,  with  regard  to  the  in- 
dorsement and  delivery  to  the  son,  has  rendered  the  issue 
in  the  form  in  which  it  is  taken  immaterial ;  that  an  indorse- 
ment in  blank  is  an  indorsement  to  the  ultimate  holder  at 
the  time  when  it  was  actually  made  in  blank,  therefore  that 
the  jury  have  found  in  effect  that  the  note  was  indorsed  to 
the  plaintiff  bona  fide  before  the  fiat,  and  it  is  immaterial 
when  he  took  and  received  it.  But  we  are  of  opinion  that 
the  knowledge  or  ignorance  of  the  person  who  actually,  not 
constructively,  deals  with  the  bankrupt,  as  to  any  prior 
act  of  bankruptcy  is  the  material  question,  under  2  &  3 
Vict.  c.  29,  and,  as  the  plaintiff  has  not  alleged  any  receipt 
of  the  note  from  the  bankrupt  by  any  one  but  himself,  nor 
any  ignorance  of  an  act  of  bankruptcy  in  any  one  but  him- 
self, he  has  by  his  own  pleading  made  himself  the  person 
actually  dealing  with  the  bankrupt,  and  made  an  actual  re- 
ceipt by  himself  before  the  fiat  the  material  question,  and,  even 
if  any  state  of  circumstances  found  by  the  jury  could  have 
rendered  that  question  immaterial,  such  a  state  of  circum- 
stances has  not  here  been  found.     No  rule  can  be  granted. 
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This  makes  it  unnecessary  for  Mr.  JVhUehurst  to  have  a        1841. 

rule  except  as  to  the  costs  of  the  first  issue — but,  if  he  "^"^^ 

thinks  proper,  he  is  entitled  to  it.  v. 

G,  Rule  refused.  Steer. 


Doe  d.  Cozens  v.  Cozens  (ci). 

In  the  vacation  after  Michaelmas  term,  1840,  and  after  If,  pending  a 

this  case  had  been  set  down  for  argument  in  the  new  trial  [||  "^  {^^^ 

paper,  the  lessor  of  the  plaintiff  died  ;  and  in  the  following  ment,  the  ks- 

term  a  summons  was  taken  out  by  the  defendant,  calling  piaimiiFdiea, 

on  the  plaintiff's   attorney  to  shew  cause  why  the  case  the  defendant 

,       , ,  ,  ,  ^    ,  .  .  •      is  not  entitled 

should  not  be  struck  out  of  the  new  trial  paper,  on  the  to  have  teca- 

ground  that  the  ejectment  had  abated  by  the  death  of  the  j^^^^?*'*! 
lessor  of  the  plaintiff.  This  summons  was  abandoned,  and  is  argued, 
another  summons  taken  out,  calling  on  the  plaintiff's  at- 
torney to  shew  cause  why  all  proceedings  should  not  be 
stayed  till  security  for  costs  was  given.  This  summons 
was  heard  before  Williams  J.,  who,  after  argument  and 
referring  to  the  case  of  Thriutout  d.  Turner  v.  Grey  (b), 
refused  to  make  any  order,  observing  that,  if  there  was  any* 
thing  in  the  point,  it  should  be  mentioned  as  a  preliminary 
objection  upon  the  rule  for  a  new  trial  being  called  on  for 
argument.  On  the  argument  for  the  new  trial  coming  on 
in  Easter  term  last  (April  Sdrd),  Ludlow  Seijt,  for  the  de- 
fendant, renewed  the  application  for  security  for  costs. 
Lord  Denman  C.  J.  asked  if  any  one  still  claimed  the  pro- 
perty in  the  same  right  as  the  deceased  lessor  of  the  plain- 
tiff,  and  on  an  answer  in  the  aCBrmative,  the  Court  called 
on  Ludlow  Serjt.  to  shew  cause  against  the  rule  for  a  new 
trial,  and  Carrington  was  heard  control. 

Objection  overruled  (c). 

(a)  Decided  in  Easter  term  last      (6)  2  Str.  1056. 
(April  S3nd).  (c)  Ex  relatione  Carrington, 
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SITTINGS  AFTER  TRINITY  TERM. 


IN  THE  EXCHEQUER  CHAMBER. 
(error  prom  tbb  qubbn'b  bbncb.) 


Monday^  PaNTON  V.  WlLLIAMS. 

June  15/A. 
In  an  action  A.CTION  upon  the  case  for^  maliciously  and  without  any 
cutiOT^"'  '^"'°°*'^'®  ^^  probable  cause,  having  procured  the  de- 
though  in  it  fendant  in  error  to  be  arrested  and  tried  upon  a  charge  of 
reMonab/e  or^  having  forged  a  paper  writing  purporting  to  be  the  last  will 
probable  cause  of  Jones  Panton.  Plea,  not  guilty, 
upon  a  few  At  the  trial  before  Lord  Denman  C.  J.  at  the  sittings 

r^  "biu'S  on  ^^^^^  Trinity  term,  1839,  the  plaintiff  in  error  tendered  a 
facts  which  are  bill  of  exceptions  to  the  summing  up  of  the  learned  judge. 
oompHcai^  ^^^  ^*^''  of  this  case,  which  were  of  a  very  complicated 
and  upon  nu-  nature  (a),  will  sufficiently  appear,  for  the  purposes  of  the 
complicated      question  argued,  from  the  following  statement. 

inferences  to  The  defendant  in  error,  jinn  WiUiams.  was  an  attestini; 
be  drawn  ^  .      ,  '  .  .^  ,.j 

therefrom,  it  is  Witness  of  a  certam  document,  purportmg  to  be  a  valid  tes- 

the  duty  of  the  tamentary  paper  of  Jones  Panton  deceased,   but   alleged, 

form  the  jury,   with  other  papers,  to  have  been  forged  by  Thomas  Williams, 

facts^to  be  ^  ^  '^^  indictment,  for  such  alleged  offences,  against  Thomas 

proved,  and      Williams  was  tried  at  the  Central  Criminal  Court,  on  which 

to  be  war^        ^®  ^^^  acquitted.    On  his  acquittal  no  evidence  was  offered 

ranted  by  such  against  the  defendant  in  error,  nor  against  Ellen  Evans. 
facts,  that  the      ^     ^  '  ^  ...... 

same  do,  or      another  attesting  witness,  who  were  separately  indicted  for 

amount  t  rea-  ^^^  fl^nie  offence,  and  they  were  consequently  acquitted, 
sonable  or  pro-      The  case  against  the  accused,  Thomas  Williams,  con- 
as  thereby*to*°  sisted  of  proof  of  a  number  of  circumstances  which  it  was 
leave  the  ques-  contended  were  inconsistent  with  his  innocence, 
tionoffactto  t  -f^  i  •       t  *^^  j    j 

thejary,  and        Jones  JPanton,  the  testator,  m  the  year  1822  succeeded 

the  abstract      jq  f^^\  property  in  Anglesey,  Flintshire,  Denbighshire,  and 

to  the  judge.         ^^j  j^^  ^^^  ^f  ^y^^  indictment  extract  from  the  bill  of  exceptions^ 
against  ThomaiWilliamt  took  place  by  "  plaintiff"  is  to  be  understood 
at  the  Old  Bailey,  before  ParkeB.  plaintiff  in  error,  and  by  "  defend- 
on  Monday,  April  9, 1638.    It  oc-  ant,"  defendant  in  error, 
cupied  five  days.    Except  in  the 
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Merionethshire.  He  had  also  property  in  London  and  in 
other  places.  He  had  seven  children;  four  sons,  Jones, 
Paul  Griffith,  Thomas,  and  William  Barton  the  plaintiff 
in  error;  and  three  daughters,  Martha,  married  to  the  Rev. 
Mr.  Williams,  Elizabeth  Jane,  married  to  the  Rev.  Bulkeley 
Williams,  and  Lauretta  Maria,  married  to  the  accused 
Thomas  Williams,  On  the  8th  December,  1823,  he  exe* 
cuted,  on  the  marriage  of  his  elde&t  son,  a  settlement  on  him 
in  strict  settlement,  reserving  to  himself  a  life  estate,  all  his 
lands  in  Anglesey,  Flint,  Denbigh,  and  Merioneth.  He 
created  a  term  for  securing  a  jointure  to  his  wife,  and  a 
provision  for  his  six  younger  children,  on  his  death,  of 
42,000/.,  that  is  7000/.  each.  This  eldest  son  had  issue 
daughters,  viho  vi'ould  be  entitled  to  the  estates  settled. 

The  lands  in  these  counties  thus  ceased  to  be  subject  to 
testamentary  disposition. 

The  testator  executed  in  due  form  several  authentic 
testamentary  instruments.  By  his  will  of  the  5th  Novem- 
ber, 1828,  he  disposed  of  the  possible  reversion  upon  the 
failure  of  issue  of  his  eldest  son  in  favour  of  the  plaintiff, 
Mrs.  Hamilton,  and  Mrs.  Williams,  in  succession;  his  un- 
entailed lands  and  personalty  he  devised  and  bequeathed 
to  the  plaintiff,  to  Mrs.  Hamilton,  and  to  Mrs.  Williams, 
jointly,  and  he  made  them  executor,  8cc.  Another  authentic 
and  formally  executed  testamentary  paper  bore  date  17th 
November,  1829-  After  this  date  his  eldest  son  died  leav-* 
ing  daughters  only,  and  by  a  will  or  codicil  of  the  27th 
April,  1831,  he  altered  the  disposition  of  the  property,  and 
left  the  whole  of  it  to  the  plaintiff,  with  the  exception  of 
some  legacies  to  Mrs.  Hamilton  and  M  rs.  Williams,  and  made 
him  sole  executor.  A  codicil  of  the  29th  May,  1833,  had 
the  effect  of  reducing  the  legacy  to  the  wife  of  the  accused 
Williams. 

The  testator  died  the  26th  May,  1837,  in  the  76th  year  of 
his  age.  The  plaintiff  and  his  wife  continued  to  live  with 
him  till  the  time  of  his  death. 

It  was  in  evidence  that,  on  the  8th  of  May,  1837,  the 
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testator  sent  for  his  will,  which^  with  the  other  testamentary 
papers,  had  been  deposited  with  Mr.  Riwisay  M'illiams,  a 
solicitor^  whose  daughter  the  plaintiff  had  married.  The 
testator  on  the  )2th  of  May  delivered  it  to  the  plaidtiff. 
He  also  on  the  4th  of  May  gave  to  him  bank  or  stock 
receipts  to  a  large  amount,  he  gave  him  the  money  in  the 
house,  the  wines  in  the  cellar,  of  which  he  delivered  the 
key  as  a  symbol,  and  other  property. 

Paul  Panton  it  appeared  had  some  difference  with  his 
father  in  1828,  and  never  saw  him  afterwards.  Thomas 
died  leaving  no  issue. 

On  the  death  of  the  testator  the  plaintiff,  believing  him- 
self to  be  the  executor,  without  opposition  from  any  one, 
took  the  direction  of  the  funeral.  He  sent  notice  of  it  to 
the  relatives,  amongst  others  to  the  accused  Thomas  Wil- 
liamSf  who  attended  the  funeral,  which  was  on  the  2d  of 
June,  but  did  not  attend  the  meeting  which  was  to  follow 
it  for  the  purpose  of  reading  the  testamentary  papers  in  the 
presence  of  the  family,  and  the  wills  were  therefore  not  read. 
It  appeared  that  he  did  not  mention  the  circumstance  of 
being  in  possession  pf  any  testamentary  papers  to  any 
members  of  the  testator's  family  at  that  time.  On  the  9th 
of  June  the  will  was  read  in  the  presence  of  the  brother  of 
the  accused.  He  took  the  date  of  the  several  papers  pro- 
duced by  the  plaintiff,  but  did  not  allude  to  the  existence 
of  any  other  in  the  possession  of  the  accused. 

About  the  5th  or  6th  of  June  a  correspondence  took 
place  between  the  plaintiff  and  the  accused  Thomas  Wil- 
liamsy  in  which  the  latter  made  no  allusion  to,  or  statement 
of,  being  in  possession  of  any  testamentary  papers  of  the 
deceased,  but  intimated  his  intention  of  entering  a  caveat 
against  the  proof  of  the  papers  in  the  plaintiff's  possession. 

On  the  14th  of  June  the  accused  Thomas  Williams  made 
an  affidavit  of  scrips  with  a  view  of  proving  in  the  Eccle- 
siastical Court  testamentary  papers  by  the  deceased  in  his 
possession,  but  he  did  no  act  which  could  bring  knowledge 
to  the  plaintiff  of  the  existence  of  such  papers  until  the 
26th  of  July,  two  months  after  the  death  of  the  testator. 
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The  testamentary  papers  produced  by  the  accused  Williams 
were  eleven  in  number,  and  three  of  them  professed  to  be 
testamentary  dispositions  by  the  deceased,  one  dated  6th 
November,  1834,  another  15th  October,  1836,  and  another 
about  twenty  days  before  the  death  of  the  testator,  7th  May, 
1837.  These  instruments,  with  their  attesting  clauses,  were 
in  the  handwriting  of  the  accused  fVilliams,  but  were  un- 
doubtedly subscribed  by  a  genuine  signature  of  the  deceased. 

It  appeared  that  the  effect  of  the  wills  set  up  by  the 
accused  was  upon  the  face  of  them  to  distribute  the  pro- 
perty of  the  deceased  among  his  children,  but  in  reality  they 
had  no  such  effect,  because,  while  giving  the  unsettled  pro- 
perty to  the  wife  of  the  accused,  the  wills  gave  only  the 
property  settled,  and  therefore  incapable  of  passing  by 
devise,  to  the  plaintiff. 

None  of  the  writings  were  on  such  paper  as  is  usually 
used  for  the  preparation  of  important  instruments.  And 
the  suggestion  of  the  form  of  the  criminality  of  Williams 
was,  that  he  had  on  papers,  originally  written  on  in  pencil 
and  signed  in  ink  by  the  deceased,  written  the  alleged 
forgeries,  having  previously  obliterated  the  pencil  writing. 
One  of  the  papers  produced  by  the  accused  Williams  was 
said  to  be  instructions  for  a  will,  and  bore  date  the  31st 
of  May,  1834,  and  the  will  bore  date  the  6th  of  November, 
1834.  Evidence  was  given  to  shew  that  the  accused  TT^iV- 
liams  had  been  employed  by  the  deceased  to  effect  a  par- 
tition of  certain  property  in  London,  of  which  he  was 
the  tenant,  jointly  of  in  common,  with  some  third  person. 
Evidence  was  given  that  in  the  course  of  that  employ- 
ment papers  had  been  in  the  possession  of  the  accused, 
containing,  in  pencil,  plans  and  descriptions  of  this  pro- 
perty, and  it  was  suggested  that  these  had  been  sub- 
mitted to  the  deceased,  and  by  him  signed  in  ink.  It  was 
proved  that  there  was  an  agreement  for  a  partition  bearing 
date  the  3l8t  May,  1834,  and  that  there  was  a  deed  of  par- 
tition executed  bearing  date  the  6th  Nov.  1834,  which  were 
the  dates  of  papers  produced  by  the  accused,  the  first  alleged 
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to  be  instructions  for  his  will,  the  second  the  will  itself,  as 
above  mentioned.  Evidence  was  given  by  engravers  to 
shew  that  the  produced  testamentary  papers  were  written 
on  paper  from  which  pencil  marks  had  been  obliterated, 
and  that  traces  of  names  and  lines  could  be  discovered 
indicating  that  they  had  been  papers  relating  to  the  partition 
mentioned.  Contradictory  evidence  was  given  as  to  the 
fact  whether  the  accused  had  been  at  the  house  of  the 
testator  on  the  7th  of  May,  1837i  and  it  appeared  that  the 
testator  did  not  leave  his  house  on  that  day.  Contradictory 
evidence  was  given  also  on  the  question  whether  John  WiU 
/i£im5,  who  was  one  of  the  alleged  attesting  witnesses,  could 
write.  There  were  many  other  facts  proved  with  a  view 
of  raising  or  impugning  a  presumption  of  the  guilt  of  the 
accused.  It  was  proved  on  behalf  of  the  plaintiff  that  his 
solicitor  acted  under  the  advice  of  counsel  in  the  conduct 
of  the  prosecution  against  Williams  and  the  alleged  attest- 
ing witnesses. 

''  And  the  counsel  for  the  defendant  having  closed  his 
case,  the  Lord  Chief  Justice  directed  the  jury  that  the 
question  for  them  to  consider  was  whether  the  defendant 
had  acted  maliciously  and  with  reasonable  or  probable 
cause ;  that,  as  to  the  malice,  that  term  did  not  imply  per- 
sonal ill  will;  that,  if  the  defendant  had  acted  from  any 
indirect  motive,  this  was  sufficient  proof  of  malice ;  that,  as 
to  the  probable  cause,  malice  without  probable  cause  would 
be  insufficient,  because  frequently  justice  was  set  in  motion 
by  interested  parties ;  that  the  action  therefore  could  not 
succeed,  unless  there  were  absence  of  probable  cause. 
And  his  lordship  thereupon  proceeded  to  sum  up  the  evi- 
dence. And  his  lordship  having  summed  up  the  evidence 
further  directed  the  jury  that,  if  they  thought  there  was 
reasonable  and  probable  cause  for  taking  these  steps  against 
the  young  woman,  their  verdict  must  be  for  the  defendant; 
that  they  were  to  take  a  dispassionate  view  of  the  state  of 
Mr.  Barton  Ponton's  mind  on  the  12lh  February,  1838; 
that,  if  they  thought  there  was  a  strong  impression  against 
Mr.  Thomas  Williams  and  against  any  one  who  was  con- 
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cerned  with  him,  then  that  was  reasonable  and  probable 
cause ;  that  if,  on  the  other  hand,  they  should  think  there 
was  no  reasonable  or  probable  cause,  then  they  must  trace 
his  motive  to  some  other  matter,  and  consider  whether  the 
importance  he  might  attach  to  convicting  Mr.  Thomas 
Williams,  and  his  anxiety  to  place  him  in  an  unfavourable 
position  in  Newgate,  actuated  him,  if  so  they  must  find  for 
the  plaintiff. 

"  And  the  Lord  Chief  Justice  further  stated  to  the  jury, 
that,  as  to  the  advice  of  counsel,  if  there  was  no  reasonable 
or  probable  cause,  his  lordship  thought  that  the  consulting 
counsel  did  not  vary  it;  that  it  appeared  to  his  lordship 
that  it  was  not  a  question  of  law  in  a  case  of  this  sort  whe- 
ther there  was  reasonable  or  probable  cause,  but  that  it  was 
altogether  a  question  of  fact  for  the  jury,  and  that  he  should 
act  wrong  if  he  were  to  take  the  question  from  their  con- 
sideration ;  that  it  also  seemed  clear  to  his  lordship  that 
the  question  was  not  as  against  Thomas  Williams  alone,  but 
whether  there  was  probable  cause  as  against  the  plaintiff; 
that  one  circumstance  bad  been  observed,  that  is,  that  the 
former  wills  had  been  properly  prepared,  that  that  did  not 
appear  to  his  lordship  very  strong,  but  that  they  were  to 
consider  it. 

"  Whereupon  the  counsel  learned  in  the  law  for  the  said 
defendant  did  then  and  there  except  to  the  aforesaid  opinion 
and  direction  of  the  Lord  Chief  Justice,  and  did  insist  that 
his  lordship  was  bound  to  direct  the  jury  that  if  there  was 
probable  cause  as  against  Thomas  Williams  there  was  so  as 
against  the  plaintiff. 

"  And  further,  that  his  lordship  was  bound  to  state  to 
the  jury  what  facts,  if  proved,  would  amount  to  probable 
cause,  leaving  to  them  only  the  question  whether  they  be- 
lieved the  evidence  adduced  in  order  to  prove  such  facts. 

''  And  further,  that  his  lordship  was  bound  to  direct  the 
jury  that  the  following  facts,  if  they  or  any  of  them  were 
proved,  constituted,  and  each  of  them  constituted  probable 
cause,  that  is  to  say, 

**  First,  the  existence  of  the  obliterated  pencil  marks 
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under  the  ink  writing,  unless  placed  there  by  defendant,  or 
with  his  knowledge^  authority,  consent  or  connivance. 

'*  Secondly,  the  fact  that  the  defendant  had  reason  to 
believe  that  Thomas  Williams  was  not  at  Plasgwym  on  the 
7th  of  May,  1837. 

**  Thirdly,  the  delivery  of  the  will  and  codicils  on  the 
iSth  of  May^  I8S7|  to  the  said  defendant  by  JonesPanton, 
and  his  conduct  and  expressions  thereupon. 

''  Fourthly,  the  fact  that  the  defendant  had  reason  to 
believe  that  the  said  John  Williams  could  not  write. 

"  Fifthly,  the  fact  that  the  former  wills  and  codicils  of 
the  said  Jones  Panton  had  been  all  regularly  prepared. 

**  Sixthly,  the  fact  that  great  part  of  the  property^  contained 
in  the  will  asserted  to  be  forged,  was  at  the  time  at  which  it 
purports  to  have  been  executed  already  disposed  of. 

''  Seventhly,  the  fact  that  Thomas  did  not  communicate 
the  existence  of  any  will  in  his  favour  till  long  after  the 
death  of  Jones  Panton  the  elder. 

"  And  the  counsel  for  the  defendant  further  excepted 
and  objected  that  the  Lord  Chief  Justice  ought  not  to 
leave  the  question  whether  there  was  or  was  not  probable 
cause  for  the  prosecution  to  the  jury  as  a  question  for  them, 
and  without  telling  them  what  would  be  probable  cause." 

Kelly  for  the  plaintiff  in  error  (a)  stated  the  facts  of  the 
case  as  they  appeared  in  evidence.  The  question  is  whe* 
ther  the  judges  were  bound  to  state  to  the  jury,  as  a  direc* 
tion  in  point  of  law,  that  certain  facts,  if  proved,  amounted 
to  probable  cause. 

On  this  question  it  is  submitted  that,  whether  the  facts,  of 
which  evidence  was  offered  by  the  defendant,  did  or  did 
not  amount  to  probable  cause,  was  a  question  of  law,  not 
of  fact;  and  one  on  which  the  judge  was  bound  to  state 
his  opinion  to  the  jury.     Sutton  v.  Johnstone  (6)  is  the  case 

(a)  This  case  was  argued  Tues-  Parke,  Alderson,  and  Rolfe  Ba- 

day  February  8,  before  Tindal  C.  rons. 

J.,  Bosanquety  CoUman  and  Mault  (6)  1  T.  R.  493. 
Justices,  and  Lord  Ab'mger  C.  B., 
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usually  referred  to  on  this  point,  but  it  is  a  mistake  to 
suppose  that  the  law  was  not  settled  previously  to  that 
decision,  and  the  matter  w  ill  be  rendered  clearer  by  observ- 
ing its  progress. 

The  action  on  the  case  for  a  malicious  prosecution 
originated  in  the  old  writ  of  conspiracy,  an  account  of 
which  ai>d  of  the  mode  in  which  the  present  action  origi- 
nated from  it,  will  be  found  in  the  notes  to  Skhmerv. 
GttNton  (a).  When  this  action  was  first  introduced  no 
doubt  seems  to  have  been  entertained  but  that  the  question 
of  probable  cause  was  one  of  law,  for  the  facts  on  which 
the  defendant  relied  as  amounting  to  probable  cause  were 
(both  in  the  action  of  conspiracy,  and  in  the  action  on  the 
case  derived  from  it)  usually  pleaded  specially,  and,  though 
it  was  on  several  occasions  objected  that  this  plea  amounted 
to  the  general  issue,  yet  the  Court  held  it  good,  upon  the 
ground  that  the  question  of  probable  cause  was  peculiarly 
for  the  consideration  of  the  Court.  See  Coxev.  WirraU{b) 
in  which  the  facts  were  specially  pleaded,  and  the  plea 
held  good  on  demurrer — Pain  v.  Rochester  (c)  where  a 
plea  of  the  grounds  of  suspicion  was  held  not  to  be  bad 
for  amounting  to  the  general  issue,  '*  pur  doubt  del  lay 
gens" — Chambers  v.  Taylor  (d)  where  the  same  point  was 
determined,  and  see  Weal  v.  Wells  (e). 

It  is  obvious  that  at  this  period  probable  cause  was 
considered  a  pure  question  of  law,  inasmuch  as  mere 
evidence  is  not  pleadable. 

Shortly  after  the  above  decisions,  the  practice  of  pleading 
the  ground  of  prosecution  specially  fell  into  disuse,  probably 
on  account  of  the  danger  of  a  variance  in  so  long  a  plea, 
and  from  the  technical  difficulties  in  framing  it. 

However,  though  it  became  usual  to  give  probable  cause 
in  evidence  under  not  guilty,  instead  of  placing  the  facts 
constituting  it  on  the  record,  the  question  still  continued 
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to  be  and  to  be  treated  by  the  Courts  as  one  of  law.  Thus  in 
Golding  V.  Crowle  (a)  the  plaintiff  in  an  action  for  malicious 
prosecution  having  obtained  a  verdict,  the  Court  set  it 
aside  on  the  report  of  the  judge  that  there  was  a  probable 
cause,  not  as  a  verdict  against  evidence,  but  as  a  verdict 
against  law*  To  the  same  effect  are  Jones  v.  Gwynn  (b), 
Reynolds  v.  Kennedy  {c)^  and  Caudell  v.  London  {d).  In 
the  last  case  BuUer  J.  told  the  jury  **  that  there  were  two 
questions  to  be  determined :  first,  whether  the  facts  in  evi- 
dence were  true ;  Sndly,  whether^  if  true,  they  shewed  a  want 
of  reasonable  and  probable  cause/'  and  added,  ^*  what  is 
reasonable  or  probable  cause  is  matter  of  law,"  and  then 
gave  his  opinion  upon  the  case. 

In  Sutton  V.  Johnstone  (e)  it  was  again  expressly  so  laid 
down.  That  case  is  a  peculiarly  strong  one,  because  the 
charge  complained  of  was  before  a  court-martial^  with  the 
proceedings  before  which  the  judges  could  not  be  expected 
to  be  so  conversant  as  with  proceedings  in  a  criminal 
Court.  However  at  page  545  it  is  again  laid  down  by  the 
two  Chief  Justices  that  ^*  the  question  of  probable  cause  is 
a  mixed  question  of  law  and  fact.  Whether  the  circum- 
stances alleged  to  shew  it  probable  or  not  probable  are 
true  and  existed^  is  a  matter  of  fact,  but  whether,  supposing 
them  true,  they  amount  to  a  probable  cause  is  matter  of 
law.*'  And  in  that  case  the  judgment  of  the  Exchequer 
Chamber  was  reversed,  upon  the  ground  that  probable  cause 
did,  as  a  matter  of  law,  appear  on  the  record,  although  the 
jury  had,  upon  not  guilty  pleaded,  found  for  the  plaintiff  and 
thereby  negatived  its  existence  in  point  of  fact, 

Johnstone  v.  Sutton  {f)  seems  to  have  been  considered 
as  establishing  the  rule  of  law.  In  the  note,  by  Sir  John 
Campbell,  to  Purcell  v.  Macnamara{g),  which  is  cited  not 
as  authority  but  to  shew  what  the  opinion  of  the  profession 


(a)  Sayera  R.  1 ;  B.  N. 

(b)  10  Mod.  214. 

(c)  1  Wilson,  232. 

((/)  Cited  1  T.  R.  520. 


P.  14.  (c)lT.R.  493,501. 

(/)  1  T.  R.  493. 
(g)l  Camp.  199. 
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was  at  that  time  (1812),  it  is  expressly  laid  down  on  the 
authority  of  Smiih  v.  Mac  Donald  (a),  Sutton  v.  Johnstone 
and  Golding  v,  Crowle  that  probable  cause  is  a  question  of 
law. 

Davis  V.  Hardy  {b)  is  an  express  decision  to  the  same 
effect.  In  that  case  the  plaintiff's  witnesses  having  made 
out  a  prim&  facie  case  of  want  of  probable  cause,  and  the 
defendant's  witnesses  having  added  a  circumstance,  which, 
in  the  judge's  opinion,  altered  the  effect  of  the  evidence 
previously  given,  the  judge,  as  there  was  no  ground  for 
imputing  perjury  to  the  last  mentioned  witnesses,  took 
upon  himself  to  pronounce  that  there  was  probable 
cause,  and  to  nonsuit,  and  the  Court  held  that  he  had  done 
right. 

To  the  same  effect  precisely  is  Blachford  v.  Dod  (c), 
Lord  Tenterden's  expressions  at  page  184  are  *' I  have 
considered  the  correct  rule  to  be  this — If  there  be  any  fact 
in  dispute  between  the  parties,  the  judge  should  leave  that 
question  to  the  jury,  telling  them,  if  they  should  find  one 
way  as  to  that  fact,  then  in  his  opinion  there  was  no 
probable  cause,  and  their  verdict  should  be  for  the  plaintiff. 
If  they  should  find  in*  the  other,  then  there  was,  and  their 
verdict  should  be  for  the  defendant." 

In  Willans  v.  Taylor  {d)  the  same  rule  is  clearly  laid 
down  by  each  of  the  judges,  by  Tindal  C.  J.  at  page  186, 
187,  by  Park  J.  at  page  188  in  the  very  words  of  Sutton 
V.  Johnstone,  by  Borough  J.  at  page  189. 

In  Taylor  v.  Willans  {e)  (the  last  mentioned  case  in 
error),  the  same  rule  is  approved  of  in  the  judgments  of  the 
respective  judges. 

In  Venafra  v.  Johnson  {/)  the  same  rule  is  substantially 
acted  upon.     It  is  true  that  in  that  case  the  judge  having 
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nonsuited^  as  in  Blackford  v.  Dod  and  Davis  v.  Harding, 
the  Court  granted  a  new  trial,  but  this  was  done  upon  the 
ground  that  there  was  a  controverted  fact,  on  which  the 
opinion  of  the  jury  ought  to  have  been  taken,  before  the 
true  state  of  facts  in  the  case  could  be  ascertained. 

Mufgrove  v.  NewelKju)  is  no  authority  for  the  defendant. 
In  that  case  the  judge  thought  that  the  facts  proved  consti- 
tuted probable  cause,  but  that  a  fact  subsequently  proved 
did  away  with  it ;  the  Court  agreed  with  him  in  the  former 
view^  but  not  in  the  latter,  and  granted  a  new  trial. 

Ravenga  v.  Mac  Intosh  {b\  Daw  v.  Russell  (c).  Broad 
V.  Ham  (rf)  Venafra  v.  Johnson  {e)  will  probably  be  cited  for 
the  defendant  in  error,  but  they  may  be  all  explained  upon 
the  same  ground,  namely,  that  in  each  of  them  the  motive  of 
the  defendant  was  in  fact  a  question  which  it  was  necessary 
to  determine  before  the  facts  of  the  case  could  be  ascer- 
tained, and  of  course  before  the  judge  could  decide  the 
question  of  probable  cause:  subject  to  the  decision  of  the 
jury  on  that  controverted  point  the  judge  did  in  each  of 
those  cases  decide  it.  See  the  commencement  of  the  Lord 
Chief  Justice's  judgment  in  Davis  v.  Russell,  the  conclusion 
of  the  judgment  of  the  Lord  Chief  Justice  in  Venafra  v. 
Johnson,  and  the  explanation  of  those  cases  given  by  the 
Court  of  Exchequer  in  Musgrove  v.  NewelL 

The  case  most  directly  adverse  to  the  plaintiff  in  error 
seems  to  be  Macdonald  v.  Rooke(f);  that  case  is  very 
loosely  reported  in  Bingham,  and  the  judge's  direction,  on 
which  the  case  of  course  depended,  is  altogether  omitted. 

James  v.  Phelps  ig)  is  no  doubt  an  authority  against  the 
plaintiff  in  error,  unless  it  can  be  distinguished  in  the  same 
way  as  Broad  v.  Ham,  by  the  circumstance,  that  the 
motive  of  the  defendant  was  the  only  controverted  fact 
in  the  case,  and  that  it  was  that  only  which  the  Court  of 
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Queen's  Bench  thought  should  have  been  left  to  the  jury. 
The  whole  question  of  law  appears  to  arise  from  a  mere 
accident,  namely,  the  sweeping  nature  of  the  general  issue 
in  case.  For  in  trespass,  in  which  the  grounds  of  justifica- 
cation  mu$t  be  pleaded  specially,  it  never  was  possible  to 
leave  their  sufficiency  in  point  of  law  to  the  jury  (a).  See 
the  instances  cited  arguendo  in  Weal  v.  WelhJlJb)  Nor  is 
it  sufficient  to.  aver  grounds  of  suspicion  in  general  terms, 
but  the  facts  must  be  set  out  specially,  in  order  that  the 
Court  may  judge  of  them ;  Moore  v.  Kaye  (c). 

Secondly.  With  regard  to  the  question  whether  the 
evidence  given  was  capable  of  being  stated  to  the  jury  as 
probable  cause,  if  believed,  there  cannot  be  any  serious 
contest  upon  this  part  of  the  case. 

It  must  be  admitted  that  if  the  wills  were  forged,  or  if 
Mr.  Barton  Panton  had  probable  cause  for  believing  them 
to  have  been  forged,  he  had  ground  for  believing  that  tli€ 
plaintiff,  who  had  attested  them,  who  was  a  servant  under 
Thomas  Williams*s  control,  and  who  had  been  examined  in 
support  of  them,  participated  in  tlie  forgery. 

Jt  has  been  sometimes  laid  down  that  it  is  not  enough, 
for  the  purpose  of  establishing  probable  cause,  to  shew 
circumstances  tending  to  prove  guilt,  but  that  it  must  be 
likewise  shewn  that  the  defendant  knew  those  circumstances, 
otherwise  there  was  no  probable  cause  a$  to  him.  This 
may  be  true,  where  the  case  is  one  of  mere  suspicion,  but 
when  the  evidence  proves  guilt,  that  cannot  be  the  rule ;  a 
maa  whose  guilt  is  manifest  cannot  complain  that  he  has 
been  prosecuted.  The  action  is  one  on  the  case  for 
consequential  damage.  He  has  not  been  damnified.  A 
master  who  turns  off  his  servant  and  assigns  an  insufficient 
cause  may  avail  himself  of  a  sufficient  one,  if  he  afterwards 
discover  it;  Bailtie  v.  Kell  (d). 

[He  then  commented  on  the  circumstances,  urging  as 
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Stated  in  the  bill  of  exceptions,  that  they  constituted  proba- 
ble cause  for  the  prosecution  of  the  defendant.] 

Jervis  contrd.  It  cannot  be  denied  that  in  many  cases 
the  question,  whether  certain  facts  amount  to  reasonable 
and  probable  cause,  is  purely  one  of  law  for  the  judge.  It 
is  equally  incontestable  that  in  many  and  indeed  the 
majority  of  cases  it  is  impossible  to  decide  that  question 
without  the  assistance  of  a  jury,  and  that  it  not  only  may, 
but  must  be  submitted  to  them,  whether  certain  alleged 
facts  are  true  or  not,  whether  the  prosecutor  in  instituting 
such  charge  knew  of  those  facts,  and  whether  knowing  them 
he  believed  in  the  charge  made,  and  to  the  truth  of  which 
such  facts  might  appear  to  point.  This  was  a  case  in 
which  the  plaintiff  bad  obviously  a  strong  interest  in  insti- 
tuting the  prosecution,  and,  even  though  the  facts  alleged 
might  be  true,  yet  he  might  believe  and  know  that  the 
accusation  of  forgery  was  totally  without  foundation.  If 
therefore  the  primft  facie  case  of  facts  of  probable  cause  was 
qualified  and  destroyed  by  other  facts  and  circumstances 
known  to  the  plaintiff  when  he  preferred  the  charge,  he  had 
not  reasonable  or  probable  cause  for  so  doing,  and  it  was 
impossible  for  the  judge  to  decide  that.  There  is  nothing 
in  reported  cases  militating  against  this  doctrine.  It  is  true, 
as  said  in  Johnstone  v.  Sutton  (a),  ''  that  from  the  most 
express  malice,  want  of  probable  cause  cannot  be  inferred," 
but  it  may  be,  as  it  was  in  this  case,  for  the  jury,  to  say, 
whether  the  plaintiff  was  wholly  instigated  by  malice,  that 
is  legal  malice,  which  an  indirect  motive,  such  as  self- 
interest,  would  be,  to  procure  a  conviction,  or  whether  he 
was  also  depending  upon  facts  within  his  knowledge,  and 
when  he  made  the  charge  then  really  believed  it.  In 
Ravenga  v.  Macintosh  (6)  there  was  no  doubt  that  the  de- 
fendant had  taken  the  opinion  of  counsel  before  arresting 
the  plaintiff,  but  it  was  left  to  the  jury  to  say  whether 

(fl)lT.  R.  545. 

(6)  2  B.  &  C.  696  ;  5.  C.  4  M.  1^  R.  187. 
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in  arresting  the  plaintiff  he  acted  bona  fide,  or  did  not 
believe  that  he  had  no  cause  of  action  whatever.  In 
Delegal  v.  Highley  (a),  where  certain  facts  were  specially 
pleaded  as  reasonable  and  probable  cause,  Tindal  C.  J. 
in  delivering  the  judgment  of  the  Court  that  the  plea  was 
bad,  said  **  The  gravamen  of  the  declaration  is,  that  the  de- 
fendant laid  the  accusation  without  any  reasonable  or 
probable  cause  operating  on  his  mind  at  the  time/'  and 
further  **  that  the  plea  was  bad,  for  not  alleging,  as  a  ground 
of  defence,  that  which  is  so  important  in  proof  under  the 
plea  of  not  guilty, — viz.  that  the  knowledge  of  certain  facts 
and  circumstances,  which  were  sufficient  to  make  him  or 
any  reasonable  person  believe  the  truth  of  the  charge  which 
he  instituted  before  the  magistrate,  existed  in  his  mind  at 
the  time  the  charge  was  laid,  and  was  the  reason  and 
inducement  for  his  putting  the  law  in  motion."  Broad  v. 
Ham[b)  strongly  supports  the  same  view.  In  James  v. 
Phelps  (c),  where  the  judge  at  Nisi  Prius  took  upon  himself 
the  decision  of  the  question  of  probable  cause,  the  Court 
of  Queen's  Bench  granted  a  new  trial.  That  case  also  shews 
the  qualification  with  which  the  authority  of  Davis  v. 
Hardy(d)  and  Blackford  v.  Dod{e)  is  to  be  taken,  viz.  that 
they  are  inapplicable  when  the  facts  are  not  simple  and 
undisputed.  And  it  is  obvious  that  such  ought  to  be  the 
law.  When  the  facts  are  complicated  there  may  be  dif- 
ferent facts  bearing  upon,  and  qualifying  each  other;  some 
of  these  taken  alone  might  be  sufficient  to  warrant  the 
prosecution,  but  how  can  the  judge  determine  the  precise 
disturbing  force  of  each  fact,  determining  also  condition- 
ally the  effect  of  each  circumstance  according  to  the  find- 
ing of  the  jury  in  favour  of  the  one  side  or  the  other  who 
are  contesting  the  truth  of  the  alleged  fact.  Whatever 
the  older  authorities  may  be,  the  modern  clearly  are  that 
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(6)5  Bing.N.  C.  722;  5.  C. 
8  Scoct  40. 


(c)3P.  &D.  231. 
(rf)  6  B.  &  C.  225;  S.  C.  9  D.  & 
R.  380. 
(0  2  B.  &  Ad.  179. 
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the  knowledge  and  belief  of  the  facts  constituting  the 
charge  are  material  to  be  considered,  and  they  are  Certainly 
for  the  consideration  of  the  jury- 
In  Cox  V.  W%rrall(a)  the  declaration  charged  that  the 
defendant  falso  et  matitiose  procured  the  plaintiff  to  be 
indicted  for  a  rape.  The  defendant  pleaded  that  his 
daughter  had  complained  to  him  that  she  had  been  ravished 
by  the  plaintiff,  that  he  made  his  complaint  to  a  justice,  who 
caused  the  plaintiff  to  be  brought  before  him,  and  bound 
over  the  defendant  to  prosecute,  which  he  did,  when 
the  plaintiff  was  acquitted.  The  Court  held  the  plea 
good  **  ail  this  matter  being  confessed  by  demurrer/'  but 
they  added  'Mf  it  had  been  alleged  that  there  was  not  any  ra- 
vishment, and  that  the  defendant  knew  so  much,  it  might  per- 
adventure  have  been  otherwise."  In  Dubois  v.  £fa/s(6),  where 
also  the  defendant  had  been  bound  over  to  prosecute,  it  was 
held  that  that  was  no  excuse  for  preferring  the  indictment, 
if  he  made  the  original  charge  without  sufficient  cause.  In 
Nichobon  v.  CoghUl(c),  the  fact,  relied  on  to  shew  want  of 
probable  cause,  was  that  the  defendant  discontinued  the 
action  in  which  he  had  arrested  the  plaintiff,  and  it  was  held 
that  it  was  proper  to  submit  it  to  the  jury,  to  say  whether 
it  warranted  that  inference. 

The  ruling  of  the  judge  in  Macdonald  v.  Rooke(d)  is 
directly  in  support  of  the  defendant's  argument.  "  There 
are  some  cases,''  said  Tinial  C.  J.''  no  doubt,  in  which  a 
judge  may  be  expected  to  tell  the  jury  whether  or  not  the 
defendant  had  probable  cause  for  proceeding  against  the 
plaintiff — as  in  the  construction  of  a  threatening  letter,  or 
the  like,  but  where  the  probable  cause  consists  partly  of 
matter  of  fact  and  partly  of  matter  of  law  a  judge  would 
be  warranted  in  leaving  the  question  to  the  jury.     This 


{a)  It  WPS  objected  that  the  de- 
fendant '^  was  loo  credulous  to 
cause  one  to  be  indicted  upon  the 
complaiiit  of  so  small  a  girl.  And 
Crcke  J.  was  of  that  opinion.'' 
Gro.  Jac.  193. 


(6)  3  P.  &  D.  300. 
(c)4B.  &C.21;  6D.&R.12. 
\d)  2  Bing.N.  C.  219;  5.  C.  3 
M.  &S.  847. 
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comes  within  the  class  of  cases  in  which  the  question  of 
reasonable  and  probable  cause  appears  to  have  depended  on 
a  chain  of  facts  connected  with  the  plaintiff  leaving  her 
place  and  removing  the  property  in  question,  it  was  a 
mixed  question  of  law  and  fact,  which  might  properly  be 
left  to  the  jury." 

[He  commented  on  the  particular  facts  of  this  case,  to 
shew  the  impossibility  of  the  judge  taking  upon  himself  to 
determine  the  question  in  it.] 

Cur.  adv.  vult. 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court-^ 
jinn  Williams,  the  plaintiff  below,  brought  her  action  on 
the  case  iu  the  Court  of  Queen's  Bench  against  Panion, 
the  defendant  below,  complaining  that  he  had  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  procured  her  to  be  indicted  for  the  crime  of 
forgery.  The  detendant  below  pleaded  the  general  issue 
not  guilty;  and  upon  the  trial  before  the  Lord  Chief 
Justice  of  that  Court,  after  summing  up  the  evidence,  he 
directed  the  jury,  amongst  other  things,  that,  if  they  thought 
there  was  reasonable  and  probable  cause  for  taking  the  steps 
against  the  plaintiff  below,  their  verdict  must  be  for  the 
defendant,  and  also,  that  it  appeared  to  him  that  it  was  not 
a  question  of  law  in  a  case  of  that  sort,  whether  there  was 
reasonable  and  probable  cause,  but  that  it  was  altogether  a 
question  of  fact  for  the  jury — that  he  should  act  wrong,  if 
he  were  to  take  the  question  from  their  consideration. 

To  this  direction  the  counsel  for  the  defendant  below 
excepted,  and  insisted  "  that  his  lordship  was  bound  to 
state  to  the  jury  what  facts,  if  proved,  would  amount  to 
probable  cause,  leaving  to  them  only  the  question,  whether 
they  believed  the  evidence  adduced  in  order  to  prove  such 
facts,"  and  the  counsel  then  proceeded  to  state  in  his  bill 
of  exceptions  certain  particular  facts,  which  had  been  proved 
at  the  trial,  insisting  *'  that  all  which  facts  together,  and 
each  of  which  separately,  would  constitute  probable  cause;" 
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and  the  counsel  further  excepted  and  objected,  "  that  the 
judge  ought  not  to  leave  the  question,  whether  there  was 
or  was  not  probable  cause  for  the  prosecution,  to  the  jury, 
as  a  question  for  them,  without  telling  them  what  would  be 
probable  cause." 

Upon  this  bill  of  exceptions  we  take  the  broad  question 
between  the  parties  to  be  this,  whether  in  a  case  in  which 
the  question  of  reasonable  and  probable  cause  depends  not 
upon  a  few  simple  facts,  but  upon  facts  which  are  numerous 
and  complicated,  and  upon  inferences  to  be  drawn  there- 
from, it  is  the  duty  of  the  judge  to  inform  the  jury,  if  they 
find  the  facts  to  be  proved,  and  the  inferences  to  be  war- 
ranted by  such  facts,  the  same  do  or  do  not  amount  to 
reasonable  or  probable  cause,  so  as  thereby  to  leave  the 
question  of  fact  to  the  jury,  and  the  abstract  question  of 
law  to  the  judge;  and  we  are  all  of  opinion  that  it  is  the 
duty  of  the  judge  so  to  do. 

In  the  more  simple  cases,  where  the  question  of  reason- 
able and  probable  cause  depends  entirely  on  the  proof  of 
the  facts  and  circumstances  which  gave  rise  to  and  attended 
the  prosecution,  no  doubt  has  ever  existed  from  the  time 
of  the  earliest  authorities  but  that  such  question  is  purely 
a  question  of  law,  to  be  decided  by  the  judge.  In  Cox  v. 
lVirraU(a),  and  in  Pain  v.  Rochester  and  another  {b),  each 
of  which  was  an  action  on  the  case  for  falsely  and  maliciously 
procuring  the  plaintiff  to  be  indicted  for  felony,  the  defend- 
ant in  each  action  set  forth  in  the  plea  the  facts  and  cir- 
cumstances that  induced  him  to  indict;  and,  the  plaintiff 
having  in  each  instance  demurred^  it  was  the  Court  which 
had  to  determine,  as  a  matter  of  law,  and  not  the  jury,  as 
a  matter  of  fact,  whether  the  statement  in  the  plea  did  or 
did  not  form  a  sufficient  excuse.  And  in  the  case  last 
referred  to  the  very  distinction  now  under  consideration 
was  laid  down  by  the  Court,  upon  the  objection  then  taken, 
that  the  plea  amounted  to  the  general  issue  only,  the  Court 
holding  it  to  be  a  good  plea  **  per  doubt  del  lay  gents,  for 

(a)  Cro.  Jac.  193.  (*)  Cro,  Eliz.  871. 
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that  the  defendant  confessed  the  procurement  of  the  indict* 
ment,  but  avoided  it  by  matter  in  law:'  And  although 
the  practice  which  then  obtained  has  been  altered  for  a 
great  length  of  time,  bj  introducing  into  the  declaration 
not  only  the  statement  that  the  charge  was  false  and  mali- 
cious, but  also  that  it  was  made  without  reasonable  or 
probable  cause,  and  thereby  compelling  the  plaintiiF  to  give 
some  evidence  thereof/ and  enabling  the  defendant  to  prove 
his  case  under  the  plea  of  not  guilty,  yet  the  rule  of  law 
that  this  questiod  belongs  to  the  judge  only,  and  not  to  the 
jury,  is  not  by  such  alteration  in  pleading  in  any  way  im« 
paired.  And,  still  further,  the  authorities  collected  in  the 
case  of  Johnstone  v.  Sutton{a),  and  the  authority  of  that 
case  itself,  and  also  the  decision  of  Butter  J.  there  cited, 
prove  incontestably  that  it  is  a  question  for  the  jury,  whether 
the  facts  brought  forward  in  evidence  be  true  or  not,  but 
that  what  is  reasonable  or  probable  cause  is  matter  of  law. 

There  have  been  some  cases  in  the  later  books,  which 
appear  at  first  sight  to  have  somewhat  relaxed  the  applica- 
tion of  that  rule,  by  seeming  to  leave  more  than  the  mere 
question  of  the  facts  proved  to  the  jury,  but  upon  further 
examination  it  will  be  found  that,  although  there  has  been 
an  apparent,  there  has  been  no  real  departure,  from  the  rule. 
Thus,  in  some  cases,  the  reasonableness  and  probability  of 
the  ground  for  prosecution  has  depended  not  merely  upon 
the  proof  of  certain  facts,  but  upon  the  question  whether 
other  facts,  which  furnished  an  answer  to  the  prosecution, 
were  known  to  the  defendant  at  the  time  it  was  instituted. 
Again,  in  other  cases,  the  question  has  turned  upon  the 
inquiry,  whether  the  facts  stated  to  the  defendant  at  the 
time,  and  which  formed  the  ground  of  the  prosecution,  were 
believed  by  him  or  not;  in  other  cases  the  inquiry  has  been, 
whether  from  the  conduct  of  the  defendant  himself  the  jury 
will  infer  that  he  was  conscious  he  had  no  reasonable  or 
probable  cause;  but  in  these  and  many  other  cases  which 
might  be  suggested  it  is  obvious  that  the  knowledge,  the 

(<i)  1  T.  R.  519. 
VOL.  I. — G.  D.  Q  Q 
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belief^  and  the  conduct  of  the  defendant,  are  really  so  many 
additional  facts  for  the  consideration  of  the  jury,  so  that  in 
effect  nothing  is  left  to  the  jury  but  the  truth  of  the  facts 
proved^  and  the  justice  of  the  inferences  to  be  drawn  from 
such  facts,  both  which  investigations  fall  within  the  legiti* 
mate  province  of  the  jury,  whilst  at  the  same  time  they  have 
received  the  law  from  the  judge,  that,  according  as  they  find 
the  facts  proved  or  not  proved,  and  the  inferences  warranted 
or  not,  there  was  reasonable  and  probable  ground  for  the 
prosecution  or  the  reverse.  And  such  being  the  rule  of 
law,  where  the  facts  are  few  and  the  case  simple,  we  cannot 
hold  it  to  be  otherwise  where  the  facts  are  more  numerous 
and  complicated.  It  is  undoubtedly  attended  with  greater 
difficulty  in  the  latter  case,  to  bring  before  the  jury  all  the 
combinations  of  which  numerous  facts  are  susceptible,  and 
to  place  in  a  distinct  point  of  view  the  application  of  the 
rule  of  law,  according  as  all  or  some  only  of  the  facts  and 
inferences  from  facts  are  made  out  to  their  satisfaction,  but 
it  is  equally  certain  that  the  task  is  not  impracticable,  and 
it  rarely  happens  but  that  there  are  some  leading  facts  in 
each  case  which  present  a  broad  distinction  to  their  view, 
without  having  recourse  to  the  less  important  circumstances 
that  have  been  brought  before  them. 

Upon  the  whole,  as  the  question  both  of  law  and  of  fact 
was  left  in  this  case  entirely  to  the  jury;  we  think  the  ex- 
ception must  be  allowed,  and  that  there  must  be  a 


Venire  de  novo. 


Kelly,  before  the  above  case  was  argued,  moved  to  set 
aside  the  joinder  in  error,  on  the  ground  that  the  defend- 
ant in  error,  at  the  time  of  joinder,  was  under  coverture, 
and  had  pleaded  by  attorney.  He  moved  upon  an  affidavit, 
stating  that  the  plaintiff  in  error  had  been  furnished  by  the 
agents  of  the  defendant  in  error,  with  a  copy  of  a  scire 
facias,  bearing  teste  the  1st  May,  1840.  This  copy  was 
annexed  to  the  affidavit,  and  recited  that,  after  the  judgment 
recovered  in  the  Court  below,  and  before  execution,  to  wit. 
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on  the  14th  August,  1839,  the  defendant  in  error  inter- 
married with  Thomas  Williams^  and  prayed  execution  on 
behalf  of  the  said  Thomas  Williams  and  the  defendant  in 
erron  Kelly  stated  that  the  exact  period  of  the  marriage 
had  not  been  ascertained,  but  that  it  was  after  error  brought, 
so  that  the  writ  of  error  was  good,  and  the  objection  was 
to  the  joinder  only,  and  cited  Oulds  v.  Sansom{a),  to  shew 
that  effect  must  be  given  to  the  objection  in  whatever  form 
it  came  before  the  Court.  Jervis,  contra,  stated  that  the 
writ  of  error  had  not  been  sued  out  until  October,  1840, 
which  was  after  the  marriage,  for  though  the  date  of  the 
marriage  in  the  scire  facias  was  laid  under  a  videlicet,  as 
being  August,  1839>  still  the  scire  facias  itself  bearing  teste 
May,  1840,  which  recited  the  marriage,  having  been  sued 
out  before  the  writ  of  error,  was  conclusive  that  the  objec- 
tion to  the  joinder  applied  equally  to  the  writ  of  error  itself, 

and  he  cited  Lord  Sutherland  v. (6)  to  shew  that  the 

plaintiff  in  error  should  proceed  by  audita  querela.  The 
Court  consisting  of  Tindal  C.  J.,  Lord  Abinger  C.  B., 
Parke  B.,  Bosanquet  J.,  Alderson  B.,  Coliman  and  Maule 
Js.,  and  Rolfe  B.,  refused  to  interfere. 

(a)  3  TauDt.  961.  (6)  Bunb.  282. 

D. 
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Chapman  v.  Lane. 


Monday^ 
June  14th. 


Error  from  the  judgment  of  the  Court  of  Queen's  I"  ?«  acf>on 

1     .  -I  I      hjT      1    1    i-      against  the 

Bench,  in  an  action  on  the  case  against  the  Marshal,  for  marshal,  for 

the  escape  of  one  Newton,  a  prisoner  in  execution.  the  escape  of 

•^  '      r  n  pnsoner  in 

On  demurrer  to  a  plea  that  the  judgment  in  the  action  custody  under 
was  signed  upon  a  cognovit  given  by  Newton  in  an  action  *"  a^u^chrment 
by  the  indorsee  of  the  payee  of  a  bill  drawn  by  Newton,  to  obtained  ad- 
secure  money  lost  at  play,  the  Court  of  Queen's  Bench  gave  h?m*it  f/no  * 
judgment  for  the  plaintiff  below  (c).  defence  that 

(c)  S  P.  &  D.  668.  was  to  recover 

the  amount  of 
a  bill  of  eichange,  given  for  money  lost  at  play,  the  statutes  10  Car.  2  and  9  Ann.  not  in- 
cluding judgments  obtained  adversely,  but  those  only  given  to  secure  money  lost  at  play. 

QQ2 
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Sir  J.  Campbell  A.  G.  appeared  for  the  plaintiff  in  error(a). 
It  appears  on  this  record  that  Newton  was  not  lawfully  in 
custody,  and  therefore  this  action  cannot  be  maintained. 
The  argument  in  support  of  the  judgment  rests  on  two 
grounds ;  first,  that  it  is  not  competent  in  an  action  for  an 
escape  to  inquire  into  the  validity  of  the  judgment;  and, 
secondly,  that  the  words  *'  all  judgments,"  in  the  l6  Car.  2, 
C.7,  s.3(6),  do  not  mean  judgments  obtained  after  entering 
into  the  prohibited  contract,  but  those  only  voluntarily 
given  as  a  security. 

It  cannot  be  disputed  that  by  the  stat.  l6  Car.  2,  which 
in  this  respect  is  not  enlarged  in  its  operation  by  the  late 
statutes,  the  note  mentioned  in  these  pleadings  was  altoge- 
ther void,  whether  in  the  hands  of  a  party  to  the  gaming  or 
of  an  innocent  indorsee  (c) :  Hitchcock  v.  Way  (d).    [Alder- 


(a)  Before  TindalC.J.,Ertkine 
and  Maule  Js.,  Parke,  Alderton 
and  Rolfe  Bs.  He  urged  the  argu- 
ment already  reported  in  the  court 
below,  and  which  it  is  therefore  un- 
necessary here  to  repeat  at  length. 

(b)  Which  declares  that  "the 
contract  or  contracts  for  the  same, 
and  for  every  part  thereof,  and  all 
and  singular  thejudgroents,statutes, 
recognisances,  mortgages,  convey- 
ances, assurances,  bonds,  bills, 
specialties,  promises,  covenants, 
agreements,  and  other  acts,  deeds 
and  securities  whatsoever,  which 
shall  be  obtained,  made,  given,  ac- 
knowledged or  entered  into,  for 
security  or  satisfaction  of  and  for 
the  same  or  any  part  thereof,  shall 
be  utterly  void  and  of  none  effect." 

By  9  Ann.  c.l4,  s.l,  "  All  notes, 
bills,  bonds,  judgments,  mortgages, 
or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn, 
or  entered  into,  or  executed,  by 
any  person  or  persons  whatsoever, 
where  the  whole  or  any  part  of 
the  consideration  of  such  convey- 


ances or  securities  shall  be  for  any 
money  or  other  valuable  thing 
whatsoever,  won  by  gaming  at 
cards,  dice  tables,  tennis,  bowls, 
or  other  game  or  games  whatso- 
ever, or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  at  any 
of  the  games  aforesaid,  or  for  the 
reimbursing  or  repayment  of  any 
money  knowingly  lent  or  advanced 
for  such  gaming  or  betting  as  afore- 
said, or  lent  or  advanced  at  the 
time  and  place  of  such  play,  to 
any  person  or  persons  so  gaming 
or  betting  as  aforesaid,  or  that 
shall,  during  such  play,  so  play  or 
bet,  shall  be  utterly  void,  frustrate 
and  of  none  effect,  to  all  intents 
and  purposes  whatsoever,  any  sta- 
tute, law  or  usage  to.  the  contrary 
thereof  in  anywise  notwithstand- 
ing." 

(r)  The  judgment  against  New* 
ion  was  obtained  before  the  pass- 
ing of  the  Stat.  6  &  6  Will.  4,  c.41. 
See  the  plea,  3  P.  &  D.  669. 

(rf)  6  A,  &  E.  943;  S.C.  2  N.  & 
P.  72. 
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son  B.  Then  you  must  say  that  the  question  tried  in  the  1841. 
action  against  the  original  defendant  may  be  tried  over 
again  in  an  action  for  the  escape.]  The  Marshal  may  shew 
that  the  transaction  in  respect  of  which  it  is  sought  to  make 
him  liable^  was  one  altogether  prohibited  by  the  legislature. 
[Parke  B.  In  this  case  the  cognovit  was  given  in  an  ad- 
verse action.  The  original  defendant  might  have  availed 
himself  of  the  illegality^  but  he  let  slip  the  opportunity  of 
setting  up  that  defence.] 

Then  this  judgment  is  made  void  by  the  express  enact- 
ment of  the  Stat.  16  Car.  2,  c.lG,  s.3,  that  *'  all  judgments" 
given  for  money  lost  at  play  shall  be  void.  [Parke  B.  The 
words  *'  other  securities"  shew  what  is  meant  by  the  words 
which  precede  it.]  '  The  plain  grammatical  construction 
must  be  abided  by,  unless  it  would  lead  to  some  absurdity 
or  defeat  the  manifest  intention  of  the  legislature. 

Knowles  contri  was  stopped. 

.  /  ,  J  I 

TiNDAL  C.J. — We  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  must  be  affirmed.  The  ques- 
tion depends  on  the  construction  which  ought  to  be  put  on 
the  stats.  10  Car.  2  and'9  Ann.  Then,  distributing  the  words 
in  those  enactments,  **  notes,  bills,  bonds,  judgments/'  it  is 
clear  that  they  do  not  include  judgments  obtained  adversely, 
but  those  only  given  to  secure  money  won  by  gaming.  It 
cannot  be  supposed.that  it  was  intended  to  give  a  double 
defence,  first,  in  the  action  on  the  bill,  and  afterwards  in 
an  action  founded  on  the  judgment;  or  that  the  defendant 
might  lie  by  in  the  first  action,  and  take  advantage  of  the 
illegality  when  judgment  had  been  obtained  against  him. 
If  the  defendant  cannot  take  this  advantage,  it  is  clear  that 
a  third  person,  charged  as  a  wrongdoer,  cannot. 

G. 

Judgment  affirmed. 


CASES  IN  THE  EXCHEQUER  CHAMBER^ 


Robinson  and  another  v.  Reynolds,  Public  Registered 

Tuesday,  Officer  of  the  National  Bank  of  Ireland. 

June  15th. 

Toa  declara-    xliRROR  from  the  Queen's  Bench,  on  judgment  given  by 

doraeeof  abill  ^^^^  Court  for  the  plaintiff  below,  non  obstante  veredicto  (a). 

of  exchange,         The  pleadings  in  the  Court  below  were  as  follows : — 

and  accepted    ^^J/nolds^  S^c.  V.  Robinson  and  another*     Assumpsit  by  the 

bjr  the  defend-  plaintiff  as  indorsee  of  a  bill  of  exchange,  drawn  by  one 

pleaded  that     Patrick  Keegan^  on  the  7th  February,  for  200/.  and  ac- 

JrTllllaTd,  '^•'Pt'^^  ^y  "^"^  defendants. 

accustomed  to  Plea:  that  long  before  and  at  the  time  of  the  making  of 
to  "hem  ^  ^  ^^^  ^^'^  ^'"  ^^  exchange,  and  thenceforth  until  and  at  the 
carrier,  as  his  time  of  the  accepting  of  the  said  bill  of  exchange  by  the 
commission  •  .    ,  ^      ,  Vr  -    ,  .  .  .       • 

agents  at  Li-     ^^^^  defendants,  Keegan  earned  on  trade  and  busmess  m 

▼erpooJ,  and      Ireland,  and  in  the  course  of  such  trade  and  business  was- 

thnt  the  usual  ... 

course  of  busi-  dunng  all  the  time  aforesaid,  used  and  accustomed  from 

foflors'^^-Ik  ^^"^^  ^^  ''™®  *^  deliver  in  Ireland  to  certain  carriers,  to  wit, 

on  consigning  a  certain  company,  called  the  City  of  Dublin  Steam  Com- 

time  to  time  P^^Jf  divers  goods  and  merchandizes,  to  be  carried  and 

took  a  receipt  conveyed  for  him  by  the  said  company,  in  and  by  certain 

bill  of  lading  /  r.  ...  rr  •         j 

for  the  goods  vessels,  to  Liverpool,  m  the  county  of  Liancaster,  consigned 
signed  by  the     ^nd  delivered  at  Liverpool  to  his  order,  and  upon  so  deli- 

carner,  and  *^  .  . 

obtained  ad-  vering  such  goods  as  aforesaid  to  the  said  company,  to  be 
ney^from  t™e"  *^®''"®d  ^^^  delivered  as  aforesaid,  Keegan  during  all  the 
plaintiff;  on      said  time  was  used  and  accustomed  to  take  and  receive  of 

indorsing  to 

him  the  bill  of  (a)  See  the  case  of  Reynolds  v.  Robinson,  3  P.  &  D.  61 1. 

lading,  and 

also  a  bill  of  exchange,  drawn  by  X.  upon  the  defendants,  for  the  amount  of  such  goods; 
the  plaintiff  then  remitted  the  bill  of  exchange  to  the  defendants  for  acceptance,  and 
also  the  bill  of  lading,  indorsed  by  himself,  and  thereupon  the  defendants,  on  the  faith 
of  the  bill  of  lading,  and  in  consideration  of  such  security  on  the  goods,  were  accustomed 
to  accept  such  bill  of  exchange.  That  at  the  time  of  the  drawing  and  indorsing  by  K., 
to  the  plaintiff,  of  the  bill  of  exchange  in  question,  K.  indorsed  to  the  plaintiff  a  bill  of 
lading,  the  carrier's  signature  to  which  was  forged,  well  knowing  the  same  &c.,  and  on 
the  faith  thereof  obtained  the  usual  advance,  to  wit,  the  amount  of  the  bill  of  exchange; 
that  the  defendants,  on  the  remittance  to  them  by  the  plaintiff  of  the  forged  bill  of 
lading,  indorsed  by  him,  and  of  the  bill  of  exchange,  accepted  the  latter,  at  his  request, 
without  notice  &c.,  and  so  the  consideration  for  their  acceptance  wholly  failed. 

Held,  that  as  the  plaintiff  was  indorsee  of  the  bill  of  exchange  for  value,  and  it  was 
not  averred  that  he  obtained  the  acceptance  by  any  fraudulent  representation,  or  that 
he  knew  the  bill  of  lading  to  be  foiled,  the  failure  of  consideration  between  K.  and  the 
defendants  was  no  defence,  and  that  the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto. 
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and  from  the  said  company  a  carrier's  receipt  bill  of  lading 
or  document,  similar  to  and  corresponding  with  the  one 
hereafter  set  out,  of  and  for  such  goods  and  merchandizes^ 
signed  by  the  agent  of  the  said  company,  the  same  being 
by  the  usage  and  custom  of  merchants  a  negotiable  instru- 
ment, by  the  indorsement  whereof  for  value  the  property  of 
and  in  the  goods  and  merchandizes  mentioned  therein 
passes  to  the  indorsee,  and  by  virtue  of  the  possession  of 
which,  so  indorsed  for  value,  the  indorsee  thereof  for  value 
can  obtain  the  possession  and  delivery  to  him  by  the  said 
carriers  of  such  goods  and  merchandizes.  And  Keegan, 
upon  having  so  delivered  such  goods  and  merchandizes, 
and  so  taken  and  received  such  receipt  bill  of  lading  or 
document,  was  during  all  the  time  aforesaid  used  and  accus- 
tomed to  obtain,  and  did  from  time  to  time  obtain  advances 
from  the  said  National  Bank  of  Ireland,  on  delivering  to  the 
said  National  Bank  of  Ireland  such  receipt  bill  of  lading 
or  document  as  aforesaid,  of  and  for  such  goods  and  mer- 
chandize, so  signed  by  the  agent  for  the  said  City  of  Dublin 
Steam  Company  as  aforesaid,  and  indorsed  by  him,  Keegan, 
to  the  said  National  Bank,  and  on  his,  Keegan's,  drawing 
and  delivering  to  the  said  bank  a  bill  of  exchange  on  the 
defendants,  who  during  all  the  time  aforesaid  carried  on 
trade  and  business  in  Liverpool,  as  purchasers  of  and  com* 
mission  agents  for  the  sale  of  such  goods  and  merchandizes 
as  Keegan  was  in  the  habit  of  so  delivering  to  the  said 
company  for  the  purposes  aforesaid,  if  he  intended  such 
goods  to  be  delivered  to  them  the  defendants  at  Liverpool,  or 
on  some  other  person  or  persons  carrying  on  such  trade  and 
business  and  dealing  as  last  aforesaid  at  Liverpool,  to  whom 
he  intended  such  goods  to  be  delivered  at  Liverpool.  And 
the  said  National  Bank  was,  during  all  the  time  aforesaid, 
used  and  accustomed  to  make,  and  did  from  time  to  time 
make,  such  advances  as  aforesaid,  upon  the  deposit  with 
them  of  such  receipt  bill  of  lading  or  document  so  indorsed, 
and  the  drawing  and  delivering  to  them  of  such  bill  of  ex- 
change as  aforesaid,  and  were,  during  all  the  time  aforesaid^ 
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1841.  used  and  accustomed  upon  receipt  of  such  bill  of  exchange, 
and  such  receipt  bill  of  lading  or  document,  so  as  afore- 
saidi  to  send  and  transmit  to  Liverpool  such  receipt  bill 
of  lading  or  document,  indorsed  by  them  the  National 
Bank,  together  with  such  bill  of  exchange,  and  to  cause 
the  same  to  be  produced  and  presented  to  the  defendants, 
or  to  such  other  person  or  persons  as  aforesaid,  and  there- 
upon and  on  production  of  such  receipt  bill  of  lading  or 
document,  so  indorsed  as  aforesaid,  by  the  said  bank,  and 
on  the  faith  thereof,  and  at  the  request  of  the  said  bank, 
and  in  consideration  of  such  security  on  such  goods  and 
merchandize,  so  delivered  to  the  said  company  as  aforesaid, 
the  defendants,  or  such  other  person  or  persons  as  afore- 
said, respectively  used  and  were  accustomed  to  accept  such 
bill  of  exchange  as  aforesaid;  of  all  which  several  premises 
the  National  Bank  of  Ireland,  to  wit,  &c.  had  notice,  and 
then  well  knew  the  same.  The  defendants  further  say,  that 
at  the  time  of  the  drawing  and  indorsing  of  the  said  bill  of 
exchange  by  Keegan,  and  of  the  delivery  of  such  bill  of  ex- 
change by  Keegan  to  the  National  Bank,  and  beJFore  the 
acceptance  of  the  same  by  the  defendants,  Keegan  pretend- 
ing and  assuming  to  act  according  to  and  in  pursuance  of 
the  said  course  of  trade,  and  the  said  mode  of  obtaining 
such  advances  as  aforesaid^  and  under  colcnirtKere^f/fraudu- 
lently  delivered  to  the  National  Bank  a  certaiin  forced  and 
counterfeit  receipt  bill  of  lading  or  document,  in  the  words 
and  figures  following  (that  is  to  say).  The  declaration  then 
set  out  a  bill  of  lading  for  sixty  firkins  of  butter,  signed  by 
J.  Mitchell,  as  agent  for  the  Dublin  Steam  Navigation 

Company.  -        -  ^     

And  Keegan  then,  to  wit,  at  the  time  of  his  so  drawing, 
indorsing  and  delivering  the  said  bill  of  exchange^  falsely 
and  fraudulently  pretended  to  the  said  National  Bank  that 
such  receipt  bill  of  lading  or  document  was  a  true  docu- 
ment, signed  by  one  J.  Mitchell  for  the  said  company,  and 
that  the  said  goods  and  merchandize  therein  mentioned  had 
been  delivered  to  the  said  company,  and  had  been  received 
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by  them,  as  in  the  said  forged  and  counterfeit  receipt  bill 
of  lading  or  document  in  that  behalf  mentioned;  whereas 
in  truth  and  fact  no  such  goods  or  merchandize  were  nor 
was  any  part  thereof  ever  delivered  or  received^  and  the 
said  receipt  bill  of  lading  or  document  was  and  is  forged 
and  counterfeit,  and  never  was  signed  by  the  said  J.  Mit^ 
ckell,  or  by  any  one  authorised  to  sign  the  same  for  the 
company,  or  otherwise  howsoever,  and  was  utterly  void  and 
of  no  use,  value  or  effect  whatever,  all  which  premises 
Keegan  then  well  knew.  And  Keegan  well  knowing  the 
premises,  to  wit,  on  &c.,  indorsed  and  delivered  to  the 
National  Bank  the  said  receipt  bill  of  lading  or  document, 
and  the  said  bill  of  exchange,  which  he  then,  and  before  the 
said  acceptance  thereof,  indorsed.  And  the  National  Bank 
thereupon,  to  wit,  on  &c.,  and  by  reason  of  such  delivery 
and  deposit  as  aforesaid,  advanced  a  large  sum,  to  wit,  the 
said  amount  of  the  said  bill  of  exchange  to  Keegan,  on  the 
faith  of  such  forged  and  counterfeit  receipt  bill  of  lading 
or  document.  And  afterwards,  to  wit,  on  8cc.,  the  National 
Bank  then  indorsed  the  said  -  forged  and  counterfeit  receipt 
bill  of  lading  or  document,  and  sent  and  transmitted  the 
same  so  indorsed  by  them;  together  with  the  said  bill  of 
exchange,  to  Liverpool  afpfesaid,  and  produced  and  pre- 
sented the  said  forged  and  counterfeit  receipt  billof  lading 
or  document,  together  with  the  said  bill  of  exchange,  to  the 
said  defendants,  and,  to  wit,  on  Sic.,  requested  the  defend- 
ants to  accept  the  said  bill  of  exchange  for  them,  to  wit,  on 
the  faith  of  and  in  consideration  of,  and  on  the  delivery  over 
to  them  by  the  said  bank  of  the  said  forged  and  counterfeit 
receipt  bill  of  lading  or  document  so  indorsed,  which  they, 
to  wit,  on  8cc.,  produced  and  shewed  to  the  defendants,  so 
indorsed  as  aforesaid  by  the  said  bank  to  the  defendants,  as 
and  for  a  true  receipt  bill  of  lading  or  document,  signed 
by  J.  Mitchell,  as  agent  of  and  for  the  said  company. 
And  the  defendants,  to  wit,  on  Sic.,  in  consideration  of  the 
goods  in  the  forged  and  counterfeit  receipt  bill  of  lading  or 
document  mentioned  and  supposed  to  have  been  delivered 
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and  received  as  stated  therein^  and  to  be  represented  by  the 
said  receipt  bill  of  lading  or  document,  and  confiding  and 
relying  on  and  in  consideration  of  the  said  forged  and  coun- 
terfeit receipt  bill  of  lading  or  document,  and  the  said 
indorsements  thereon,  and  on  the  faith  of  the  same,  and  in 
Ignorance  of  the  said  receipt  bill  of  lading  or  document 
being  forged  or  counterfeit,  but  supposing  the  same  to  be 
genuine,  and  without  notice  or  knowledge  of  the  premises 
in  this  plea  mentioned,  accepted  the  said  bill  of  exchange 
in  the  first  count  mentioned  for  the  said  National  Bank, 
and  at  their  request,  which  is  the  same  acceptance  as  the 
acceptance  mentioned.  And  so  the  defendants  say,  that  the 
said  consideration  for  the  acceptance  which  they  had  been 
induced  to  make  upon  the  said  bill  of  exchange  in  such 
ignorance  as  aforesaid,  and  under  the  said  mistake,  into 
which  they  had  been  led  by  and  through  the  said  conduct 
and  indorsement  of  the  National  Bank  as  aforesaid,  wholly 
failed,  and  there  never  was  any  consideration  whatever,  save 
and  except  as  in  this  plea  mentioned,  for  the  said  accepting 
of  the  said  bill  so  accepted  for  and  at  the  request  of  the  said 
National  Bank  as  aforesaid :  wherefore  the  said  defendant 
refused  to  pay  the  said  bill  of  exchange  as  iu  the  said  first 
count  mentioned,  as  they  lawfully  might  for  the  cause  afore- 
said.    Verification. 

Replication :  de  injuria  and  issue  thereon. 

The  case  was  argued  (a)  by  Cresswell  for  the  plaintiff, 
and  by  Kell^  for  the  defendant  in  error.  The  argument  did 
not  differ  in  any  material  respect  from  the  argument  in  the 
Court  below. 

Cur,  adv.  vult. 


TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court. 
— The  question  in  this  case  is  whether  the  plea  contains  a 


(a)  After  Hil.  T.  last  (Feb.  8), 
before  Tindal  0.  J.,  Lord  Abinger 
C.  B.,  Parke  B.,   Bomnquet  J., 


Alderson  B.,  CoUman  and  Maule 
Js.,  and  Rolfe  B. 
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good  answer  to  the  plaintiff's  declaration.  The  plaintiff 
sues  on  behalf  of  the  National  Bank  of  Ireland,  who  are 
indorsees  of  a  bill  of  exchange  drawn  by  one  Keegan  on 
and  accepted  by  the  defendant.  The  substance  of  this 
plea  is  as  follows.  (His  lordship  then  stated  the  substance 
of  the  plea.)  The  replication  de  injurilL  put  in  issue  the  whole 
of  the  plea,  and  a  verdict  was  found  for  the  defendant,  but 
the  Court  of  Queen's  Bench  gave  judgment  non  obstante 
veredicto  for  the  insufficiency  of  the  plea,  and  the  question 
for  our  decision  is  whether  that  judgment  was  right.  We 
are  of  opinion  that  it  was. 

The  plea  does  not  disclose  a  defence  on  the  ground 
that  the  acceptance  was  obtained  by  means  of  a  fraudulent 
representation  by  the  bank,  for  though  the  document,  on 
the  faith  of  which  the  bill  is  said  to  have  been  accepted, 
was  forged,  it  is  not  averred  that  the  bank  knew  it  to  be  so: 
nor,  even  if  a  warranty  by  the  bank  that  the  document  was 
genuine  would  constitute  a  defence,  is  there  any  averment 
that  such  a  warranty  was  given;  the  sole  ground  on  which 
the  defendant  relies  is,  that  the  acceptance  was  not  binding, 
on  account  of  the  total  failure  or  insufficiency  of  the  con- 
sideration for  which  it  was  given,  the  document,  on  the 
delivery  of  which  the  acceptance  was  given,  having  been 
forged,  and  there  never  having  been  any  other  considera- 
tion whatsoever  for  the  acceptance  of  the  defendant.  And 
this  would  have  been  a  good  answer  to  the  action  if  the 
bank  had  been  the  drawers  of  the  bill,  but  the  bank  are 
indorsees  and  indorsees  for  value :  and  the  failure  or  want 
of  consideration  between  them  and  the  acceptor  constitutes 
no  defence,  nor  would  the  want  of  consideration  between 
the  drawer  and  acceptor  (which  must  be  considered  as 
included  in  the  general  averment  that  there  was  no  con- 
sideration), unless  they  took  the  bill  with  notice  of  the 
want  of  consideration,  which  is  not  averred  in  this  plea. 
Admitting  that  the  bill  was  accepted  by  the  drawee  at  the 
request  of  the  bank  and  on  a  consideration  which  turns  out 
to  be  utterly  worthless,  the  case  is  the  same  as  if  the  bill 
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had  been  accepted  without  any  value  at  all  being  given  by 
the  bank  to  the  defendant,  and  on  that  supposition  the 
defendant  would  still  be  liable  as  acceptor  to  the  bank,  who 
are  indorsees  for  value,  unless  not  only  such  want  of  con- 
sideration existed  between  the  drawer  and  acceptor,  but 
unless  the  indorsees  had  notice  or  knowledge  thereof^  for 
the  acceptance  binds  the  defendant  conclusively  as  between 
him  and  every  bona  fide  indorsee  for  value.  And  it 
matters  not  whether  the  bill  was  accepted  before  or  after 
such  an  indorsement.  Consistently  with  every  averment  in 
the  plea,  the  bill  may  have  been  accepted  on  the  credit  of 
the  drawer  or  for  his  accommodation,  and  the  plaintiff  would 
then  unquestionably  have  a  right  to  sue,  having  given  full 
value  for  it. 

We  think  therefore  that  the  plea  is  defective  in  substance 
and  does  not  contain  an  answer  to  the  plaintiff's  declaration. 

D. 

Judgment  affirmed. 


IN  THE  QUEEN'S  BENCH. 


Fenwick  v.  Latcock. 


Sattirday 
June  19M. 

Where  seizure 

under*iifi!"fa.  THIS  was  a  sheriff's  interpleader  rule,  under  the  1  &2 
is  disputed  on  WilL  4,  c.  58,  and  the  question  raised  was,  whether  the 
the  ground         j  r     j  •       i  •  i         i         • 

that  the  goods   defendant  m  the  execution  was  under  the  circumstances 
on  which  the 
levy  has  been 
made  were 
held  b?  the 
defendant,  not 
in  his  own 
right,  but 
merely  as  ex- 
ecutor in 


entitled  to  be  the  claimant,  and  whether,  such  claim  having 

been  made,  the  sheriff  could  come  to  this  Court  for  relief. 

The  ground  on  which  the  defendant  resisted  the  seizure 

by  the  sheriff  was,  that  the  goods  on  which  the  levy  was 

made  were  not  his  in  his  own  right,  but  that  he  had  pos- 

session  of  them  as  executor  of  one  Amelia  Miller,  in  trust 
trust  'Or  . 

others,  the  de-  for  the  payment  of  her  creditors,  and  the  maintenance  and 

bTc^iidered    ®^"c»^'on  of  two  of  her  children  until  they  came  of  age, 

as  "not  being   when  they  were  to  be  sold  and  the  proceeds  divided  between 
the  party  j 

against  whom  the  process  issued,'' and  the  sheriff  may  apply  for  an  interpleader  rule 
under  1  &  2  WiU.  4.  c.  58,  ».  6.  J     rr  j  r 
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them.  The  testatrix  died  in  November,  1839*  and  the 
defendant  had  been  in  possession  of  part  of  the  goods  ever 
since.  These  goods  consisted  of  fixtures  and  trade  utensils, 
with  which,  and  the  stock  found  on  the  premises  at  the 
time  of  her  death,  he  had  carried  on  the  business  for  the 
purposes  of  the  trust,  replacing  the  consumed  stock  by  the 
proceeds  of  the  business,  and  applying  the  residue  of  them 
as  directed  by  the  will.  He  had  no  personal  interest,  ex- 
cept that  he  paid  himself  the  foreman's  wages  which  he 
used  to  receive  in  the  lifetime  of  the  testatrix.  The  action 
was  brought  against  him  in  his  private  character,  and  not 
as  executor  (a). 
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Miller  for  the  defendant  (ft).  The  sheriff  is  not  entitled 
to  a  rule,  under  stat.  1  &  £  fVill.  4,  c.  58,  s.  6,  where  the 
claim  is  made  by  the  party  against  whom  the  process  has 
issued.  Here  the  defendant  claims.  [Patteson  J.  The 
6th  section  was  introduced  for  the  benefit  of  the  sheriff,  in 
order  to  protect  him  against  actions.  This  case  is  within 
the  mischief  contemplated  by  the  statute,  for,  if  the  sheriff 
sells  after  the  notice  he  has  had,  he  will  be  liable  to  an 
action  by  the  defendant  as  executor.]  But  there  is  no 
exception  in  the  statute  in  favour  of  a  claim  by  the  party 
defendant  in  right  of  another. 

Whitehurst  for  the  execution  creditor.  It  was  not  in« 
tended  to  relieve  the  sheriff  in  every  case  from  liability, 
and  a  claim  by  the  party  against  whom  the  process  has 
issued,  whether  made  in  his  own  right  or  in  right  of  another, 
as  assignee.  Sic.  is  one  of  the  excepted  cases.  [Patteson  J. 
If  the  joint  goods  of  two  trustees  were  seized  for  the  debt 
of  one  of  them,  could  not  the  other  claim  and  sue  the 
sheriff?]    That  would  not  be  a  claim  by  the  party  defendant. 


(o)  A  previous  application  had 
been  made  (Ma^  96th)  to  Wight' 
man  J.  at  chambers,  who  declined 
to  make  any  order. 


(6)  This  case  was  argued  Jao. 
12th,  before  Lord  Denman  C.  J., 
Patteumy  Williams  and  Coleridge 
Js. 
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No  issue  can  be  framed  in  this  case.  If  the  (now)  defend- 
ant is  made  plaintiff,  and  proves  a  legal  title  to  the  goods, 
he  thereby  establishes  the  right  of  his  execution  creditor  to 
seize.  [Patteson  J.  We  could  so  frame  the  issue  as  to 
remedy  that  technical  difficulty.]  Then  as  to  the  trust  in 
favour  of  the  testator's  children.  It  may  be  such  as  a  court 
of  equity  would  enforce  against  the  executor,  but  a  court  of 
law  cannot  take  notice  of  it,  Izod  v.  Lamb  {a) ;  and  must 
treat  the  executor,  dealing  with  the  goods  in  the  way  of 
trade,  as  possessed  of  them  to  his  own  use:  Quick  v. 
Staines  (6). 


C.  C.  Jones  for  the  sheriff.  The  legislature  intended  to 
relieve  the  sheriff'  from  the  risk  of  actions  in  right  of  third 
parties;  the  words  of  the  statute,  ''  persons,  not  being  the 
parties,  &c.''  were  intended  to  exclude  a  claim  set  up  by 
the  party  defendant  in  his  own  right,  for  with  such  claim 
the  sheriff  is  left  to  deal  in  the  best  way  he  can.  Here, 
it  is  true,  the  defendant  in  one  sense  is  the  party  against 
whom  the  process  issued,  but  he  does  not  claim  as  such 
party  in  his  own  right;  he  claims  as  the  representative  of 
third  persons,  whose  goods  are  not  liable,  but  to  whom  the 
sheriff  will  be  liable  if  he  sells.  In  framing  the  issue,  the 
executor  will  be  the  plaintiff,  suing  in  right  of  those  per- 
sons against  the  execution  creditor.  The  words  of  the 
statute  may  be  so  construed  as  to  embrace  such  a  claim ; 
and,  in  Putney  v.  Tring(c),  the  Court  of  Exchequer  inclined 
strongly  to  the  opinion  that  an  equitable  claim  would  entitle 
the  sheriff  to  relief. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  (after  stating  the  case  as  above)  proceeded 
thus : — We  apprehend  the  law  upon  this  subject  is  tolerably 
well  settled.     In  Whale  v.  Booth,  to  be  found  in  a  note  to 


(fl)  1  Cr.  &  Jer.  35. 
(6)  1  B.  &  P.  893. 


(c)  5  M.  &  W.  495. 
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Farr  v.  Newman  {a),  but  fully  reported  id  4  Douglas,  36, 
it  was  held  that,  where  a  sheriff  seized  and  sold  the  goods 
of  the  testator,  in  an  execution  for  the  executor's  own  debt, 
the  property  passed  by  the  sale,  although  the  plaintiff  was 
cognizant  of  the  fact.  But  there  Lord  Mansfield  said,  that 
the  executor  might  have  disputed  the  seizure  with  the 
sheriff;  and  he  puts  the  case,  by  reason  of  the  executor's 
consent,  on  the  footing  of  an  alienation  by  the  executor. 
In  Farr  v.  Newman{a),  this  Court,  Mr.  J.  Buller  dissenting, 
held,  that,  where  a  writ,  at  the  suit  of  the  testator's  creditor, 
came  in  before  a  writ  at  the  suit  of  the  executor's  creditor 
had  been  executed,  the  sheriff  was  bound  to  levy  under 
the  last  delivered  writ,  and  in  Gaskell  v.  Marshall  and 
another  (b).  Lord  Tenterden  ruled  that  the  administrator, 
who  had  taken  possession  of  goods  of  the  intestate^  and 
used  them  for  three  months  in  the  intestate's  house,  might, 
as  administrator,  maintain  trespass  against  the  sheriff  for 
seizing,  and  after  notice  selling  them  under  a  writ  for  the 
administrator's  own  debt.  He  gave  leave  to  move  to  enter 
a  nonsuit,  but  his  ruling  was  not  questioned.  In  that  case, 
it  is  true,  he  is  reported  to  have  said,  if  the  plaintiff  had 
been  in  possession  of  the  goods  for  a  very  long  time,  it 
might  have  been  otherwise;  and  here  the  possession  has 
been  long,  but  then  it  is  a  possession  consistent  with  the 
will,  and  necessary  to  the  execution  of  the  trust  reposed. 
It  seems  therefore  clear  that  this  case  is  within  the  mischief 
contemplated  by  the  act  of  1  &  2  Will.  4,  c.  58,  and  that, 
as  to  a  large  portion,  at  least,  if  not  all  of  the  articles  seized, 
the  sheriff  will  be  liable  to  be  sued  by  the  defendant,  if  the 
execution  is  persisted  in. 

It  remains  to  consider  whether  the  case  is  within  the 
words  of  the  6th  section  of  the  act :  these  are  "  claims 
made  to  such  goods  and  chattels  by  assignees  of  bankrupts 
and  other  persons,  not  being  the  parties  against  whom  the 
process  has  issued,"  and  it  is  objected  here,  on  the  one 
hand,  that  the  defendant  is  the  party  against  whom  the  pro- 

(a)  4  T.  R.  621.  (6)  1  M.  &  Rob.  132,  and  5  C.  &  P.  31. 
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cess  has  issued ;  while  on  the  other  it  is  answered  that  the 
defendant,  as  executor  and  trustee,  is  not  the  party,  although 
he  is  the  same  person.  And  this  last  appears  to  us  to  be 
the  reasonable  interpretation  of  the  words.  The  object  of 
the  act  was  to  give  protection  to  the  sheriff  whenever,  by 
reason  of  claims  on  the  property  seized,  he  was  in  danger  of 
action  by  the  execution  creditor  if  be  yielded  to  the  claim, 
or  by  the  claimant  if  he  executed  the  writ,  but  it  did  not 
mean  to  protect  him  where  the  resistance  was  to  the  writ 
itself,  i.  e.  where  the  party  in  the  cause  objected  to  any 
execution  on  his  own  goods;  for  there  the  process  itself 
properly  executed  would  be  his  defence,  the  words  '*  not 
being  the  parties  against  whom  the  process  has  issued,** 
seem  to  have  been  introduced  for  this  purpose,  and  they 
must  be  read  as  a  qualification,  not  only  oh  the  words 
"  other  persons,"  but  also  on  those  which  precede,  namely, 
"  assignees  of  bankrupts;"  for,  if  the  process  were  against 
assignees  as  such,  they  certainly,  in  the  case  of  an  execution 
upon  the  bankrupt's  goods,  would  not  be  within  the  act 
On  the  other  hand,  if  in  a  suit  against  an  individual  in  his 
own  right,  who  happened  to  be  also  an  assignee  of  a  bank- 
rupt, the  sheriff  should  execute  a  fi.  fa.  by  seizure  of  the 
bankrupt's  goods,  there  can  be  no  doubt  that  such  person, 
whether  sole  assignee  or  conjointly  with  any  other  person, 
might  claim  the  goods,  and  if  their  claim  was  rejected  might 
sue  the  sheriff — such  a  case  then  would  be  within  the  words 
and  the  spirit  of  the  act,  and  the  sheriff  would  be  entitled 
to  relief.  Yet  in  this  case,  supposing  the  defendant  were 
a  sole  assignee,  he  would  be  as  much  the  party  against 
whom  the  process  issued  as  the  present  defendant,  and  it 
would  be  necessary  therefore  to  understand  the  word 
''  party"  not  merely  as  synonymous  with  "  person,"  but 
with  reference  to  the  character  also  in  which  the  defendant 
is  sued.  And,  if  this  meaning  must  be  given  where  the  ex- 
ception applies  itself  to  assignees  of  bankrupts,  on  all  just 
principle  it  must  be  equally  given  where  it  applies  itself  to 
other  persons;  and  so  to  hold  is  according  to  the  sound  rule 


AFTER  TRINITT  TERM,    IV  VICT. 

of  construing  statutes,  because  it  adapts  itself  to  the  mis* 
chief  and  advances  the  remedy. 

We  think  therefore  the  rule  must  be  absolute ;  the  terms 
may  be  settled  by  reference  to  a  judge  at  chambers. 

Rule  absolute. 


The  Queen  v.  The  Chancellor,  Masters  and  Scholars  of 
the  University  of  Oxford  {a). 

StR  F.  POLLOCK  in  Hilary  term  last  (January  20),  ob-  Where  the 

tained  a  rule  calling  on  the  Chancellor  of  the  University  of  Com^f^tho 

Oxford  and    Thomas  Bourke  to  shew  cause  why  a  writ  University  of 

should  not  issue  to  the  Chancellor's  Court  of  the  University  proceeded 

to  prohibit  further  proceedings  against  one  John  Taylor.       against  a  party 

It  appeared  from  the  affidavit  of  Taylor,  on  which  the  in  suing  a  resi* 

rule  was  granted,  that  Taylor  was  an  attorney  of  the  Court  ^®"'  nndcrgra- 
-.        ,  ...  .  ^  duate  in  one  of 

of  Queen's  Bench,  residmg  m  the  city  of  Oxford,  and  that  the  superior 

on  the  22nd  February,  1840,  he  caused  a  writ  of  summons  mins^er^ald'" 

in  an  action  of  debt  in  the  Queen's  Bench,  at  the  suit  of  had  issued  a 

one  Barnes  of  that  city,  dog  dealer,  to  be  served  on  Thomas  ^^^^  !,;,„  f^^ 

Bourke,  at  that  time  a  resident  undergraduate  of  Worcester  "<^'  payjog  ih« 

college,  within  the  limits  of  the  jurisdiction  of  the  Univer-  proceeding, 

sity.     The  cause  of  action,  which  was  the  value  of  a  doar  '^"-^®"'^, 

•^  ,  .  ....      made  a  rule 

lent  on  hire  for  the  pursuit  of  game,  arose  within  that  juris-  absolute  for  a 

diction.     On  the  27th,  Taylor  was  served  with  a  citation  JJJjS  re"' 
from  the  Chancellor's  Court,  at  the  instance  of  Bourke,  to  quiring  the 
appear  before  the  Vice-Chancellor  or  his  assessor  on  the  declare  in  pro- 
28th,  *'  to  answer  to  certain  articles  or  interrogatories  to  be  hibition. 
administered  and  objected  to  him,  by  virtue  of  our  office, 
concerning  the  reformation  and  correction  of  his  manners 
and  excesses,  but  more  especially  for  infringing  the  statutes 
and  privileges  of  the  University,  by  serving  or  causing  to  be 
served  on  Thomas  Bourke,  of  Worcester  college,  undergra- 
duate,  a  writ  in  an  action  of  debt  at  the  suit  of  one  William 
Barnes,   which  writ  was   obtained   out   of  the  Court  of 
(<i)  Decided  during  the  term  (June  7). 
VOL.  I. — G.  D.  R  K 
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1841.         Queen's  Bench,  contrary  to  the  statutes  in  that  case  made 

^/"^f^*^       and  provided." 

The  Queen  '^  .  ...... 

V.  Deponent  did  not  appear  to  the  citation,  and  on  the  £8th 

^f  OxFORi).^^  February  was  served  with  the  following  notice: 

*'  Office  Process  v.  Taylor. 

*'  The  judgment  delivered  this  day  in  the  above  suit  is, 
that  the  defendant  be  required  to  stop  all  proceedings  in 
the  action  of  Barnes  v.  Bourke,  in  the  Court  of  Queen's 
Bench,  on  or  before  Monday  next,  the  2d  March,  and  that 
the  said  defendant  do  pay  the  costs  of  the  promoter. 

(Signed)      Philip  Bliss,  Registrar,** 

The  costs  were  taxed  at  2L  I4s.  An  application  for  pay- 
ment of  them  had  been  made  to  deponent  by  the  proctor  of 
Bourke,  by  whom  the  office  of  the  judge  had  been  pro- 
moted. Barnes  also  had  been  proceeded  against  in  the 
same  manner  in  the  University  Court,  and  had  been  arrested 
for  non-payment  of  the  promoter's  costs;  and  deponent, 
who  had  refused  to  pay  the  above-mentioned  costs  of 
2/.  14s.,  himself  apprehended  the  like  course  for  non-pay- 
ment  would  be  taken  against  him,  and  had  heard  and  believed 
that  a  warrant  for  his  apprehension  was  in  the  hands  of  the 
officer  of  the  said  court  for  execution. 

The  affidavits  in  opposition  to  the  rule  disclosed  the  fol- 
lowing facts : 

Edw,  4,  by  letters-patent  under  the  great  seal,  in  the  Ist 
year  of  his  reign,  containing  an  inspeximus  of  the  charters 
of  several  of  his  progenitors,  amongst  other  things,  granted 
to  the  University  that  the  Chancellor  of  the  University  and 
his  successors,  and  their  commissaries  and  deputies,  tec. 
should  or  might  enquire  by  scholars  and  the  laity  of  the 
said  town  of  Oxford  and  by  others, ''  as  well  of  all  manner 
of  transgressions  and  misprisions,  as  of  extortion  and  igno- 
rances, negligences,  excesses,  conspiracies,  confederacies, 
champerties,  double  dealings,  maintenances,  false  allega- 
tions, nuisances,  forestallings,  regratings,  and  all  other  arti- 
cles which  can  fall  in  fine  or  ransome,  or  other  pecuniary 
penalty,  and  other  contract^  pleas  and  personal  complaitUs, 
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and  other  causes  and  matters  whatsovery  by  whatsoever  name         1841 . 
they  might  be  called,  &c.  (felony  and  mayhem,  and  assizes    rp/^'X"^^ 
and  pleas  of  freehold  only  excepted),  within  the  said  town  v. 

of  Oxford  and  the  said  suburbs  and  precincts,  howsoever  ^^f  oxfobd^^ 
arising,  done  or  perpetrated,  or  to  be  done  or  perpetrated, 
as  well  ex  officio  or  at  the  suit  of  the  late  king  or  his  heirs, 
as  at  the  suit  of  the  party,  or  in  any  other  manner  whatso- 
ever where  a  master  or  scholar ^  or  servants  of  masters  and 
scholars^  or  any  other  person  who  ought  to  enjoy  any  of  the 
privileges  or  liberties  of  the  said  University,  whom  the  said 
Chancellor  or  his  successors,  i^c.  should  be  willing  to  claim  as 
such,  was  or  should  be  one  of  the  parties,  and  therein  might 
have  full  cognizance  and  correction,  &c.  of  such  like  pleas, 
complaints,  causes  and  things,  in  whatsoever  place  within 
the  said  town,  8ic.,  and  might  make  execution  thereof  accord- 
ing to  their  laws  and  customs,  or  according  to  the  law  of 
the  kingdom  of  England,  at  the  will  of  the  said  Chancellor 
or  his  successors,  &c.,  and  all  and  singular  matters,  com* 
plaints,  causes  and  articles  of  this  kind,  except  as  before 
excepted,  might  hear  and  determine/* 

Hen.  8,  by  letters-patent  under  the  great  seal  in  the  14th 
year  of  his  reign,  in  order ''  to  settle  and  put  an  end  to  all 
and  whatsoever  discords,  contrivances  and  doubts  which 
might  in  future  arise  between  the  University  and  the  citizens 
of  the  town,  that  the  students  there  might  lead  a  more  quiet 
life,"  granted  '*  to  the  Chancellor  and  scholars,  their  mas- 
ters and  servants  with  their  families,  and  all  others  who 
then  were  or  in  future  should  be  registered  in  the  register 
of  the  University,"  to  enjoy  all  the  liberties  and  privileges 
then  and  before  granted  by  him,  and  further  granted  that 
"  for  any  sentence  or  any  trial  justly  or  unjustly  given,  or 
thereafter  to  be  given  by  the  said  Chancellor,  commissary 
or  his  deputy,  &c.  within  the  precincts  of  the  University, 
for  or  against  any  person  or  persons,  which  person  or  per- 
sons by  the  authority  and  by  reason  of  the  said  privileges 
and  liberties  granted  or  to  be  granted  to  the  said  Chancel- 
lor, 8i€.  are  or  is  strictly  bound  to  stand  trial  before  the 
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said  Chaucellor,  commissary,  &c.  for  such  sentence  so  justly 

ThTQuEBN    ^'  unjustly  given,  and  for  the  execution  of  such  sentence, 
V;  &c.,  neither  the  Chancellor,  &c.  nor  any  servant  of  the 

of  Oxford.  University,  for  or  concerning  the  same  cause,  may  by  any 
writs  or  other  mandates  of  the  late  king  or  his  heirs  or  suc- 
cessors, or  in  any  other  manner  be  brought  against  their 
will  out  of  the  said  University  or  the  precincts  thereof,  to 
stand  trial,  nor  be  harassed,  troubled,  or  anywise  molested 
or  oppressed  in  future  before  the  said  late  king  or  his  coun- 
cil, nor  before  any  of  his  justices  in  any  of  his  court  or 
courts,  so  long  as  the  Chancellor,  &c.  so  unjustly  acting 
may  be  ready  and  willing  to  abide  by  the  judgment  and  de- 
cisions of  the  proctors  and  others  deputed  for  that  purpose 
according  to  the  statutes,  ordinances  and  customs  of  the 
University,'*  under  a  penalty  of  20/.  (to  be  paid  to  the  Uni- 
versity) on  any  one  opposing  or  not  obeying  that  order. 
These  letters-patent  contained  a  grant  (in  similar  words 
with  those  of  the  charter  of  Edw.  4)  **  that  the  Chancellor, 
&c.  should  be  able  to  inquire  by  scholars  or  their  servants, 
or  by  the  laity,  8cc.  as  well  of  all  manner  of  trespasses  and 
other  offences  whatsoever,  as  also  of  misprisions,  extortions, 
conspiracies,  confederacies,  maintenances,  false  allegations, 
accounts,  contracts  and  injuries  whatsoever,  and  all  other 
articles  which  might  fall  in  fine,  &c.  a/id  of  all  other  con* 
tracts^  pfeas  and  complaints,  personal  and  other  causes  and 
matters  whatsoever,  under  whatever  name  they  might  be 
comprised,  &c.  (assizes  and  pleas  of  freehold  only  excepted) 
within  the  town  of  Oxford,  suburbs,  hundred  or  counties  of 
Oxford  and  Berks  aforesaid,  or  elsewhere  within  the  king- 
dom of  England,  8cc.  as  well  at  the  suit  of  the  king  as  at 
the  suit  of  the  party,  where  the  scholars  or  their  servants,  or 
ministers  or  any  other  person  who  ought  to  have  any  privi- 
lege of  the  University,  whom  the  said  Chancellor,  &c.  should 
challenge,  should  be  one  of  the  parties,  and  should  have 
full  cognizance  and  correction  thereof,  and  should  execute 
such  pleas,  complaints,  causes  and  matters  in  any  place.  Sic. 
and  execution  thereof  have  either  according  to  their  statutes 
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or  according  to  the  laws  of  England,  at  the  will  of  the  said         1841. 
Chancellory  &c.  and  should  levy  and  receive  all  fines  coming    ^   ^ 
therefrom,  to  the  use  of  the  University  for  ever;  so  that  no  v. 

justice  assigned  to  hold  pleas  before  the  king,  &c.  justice  ^f  Oxroil^!^ 
of  assize  or  gaol  delivery,  or  keepers  of  the  peace,  or  jus- 
tices of  servants,  labourers  or  artificers,  or  other  justices  or 
judges  whatsoever,  steward  or  marshal,  or  clerk  of  the  mar- 
ket, or  of  the  household  of  the  said  king  or  his  heirs  whatso* 
ever,  should  in  any  sort  intermeddle  concerning  such  pleas, 
quarrels,  contracts,  articles,  and  causes,  matters  or  other 
things,  (except  as  before  excepted)  done  in  the  said  town 
of  Oxford,  the  suburbs  or  precincts  thereof,  or  elsewhere 
within  the  kingdom  of  England." 

These  and  all  other  letters-patent  were  confirmed  by  stat. 
13  Eliz.  c.  29,  and  declared  to  be  as  effectual  as  if  they  had 
been  recited  in  that  statute. 

The  affidavits  also  stated  that  among  other  statutes  of 
the  University  (confirmed  by  letters-patent  of  Car.  1,  in  the 
12th  year  of  his  reign),  under  the  title  "  De  judiciis,"  was 
contained  a  statute  entitled  **  De  jurisdictione  Universitatis 
tuend&,"  which  was  as  follows : 

''  Quod  nullus  scholaris  vel  persona  privilegiata,  de  qui- 
cunque  caus&  in  Universitate  terminabili,  quempiam  in 
curi&  aliqu&  extra  Universitatem  (nisi  ordine  appellationis 
servato)  conveniat;  nee  cujusquam  alterius  curiae  jurisdic- 
tioni  ultr6  se  submittal ;  sed  alibi  impeditus  Cancellarium 
vel  Vice-Cancellarium,  quamprimum  poterit,  de  lite  sibi 
intentatsi,  certiorem  faciat;  et  modis  quibus  poterit  privi- 
legiorum  Universitatis  hac  in  parte  conservationem  solicit^ 
curet ;  sub  poena  quod,  si  quis  scholaris  vel  persona  privi- 
legiata secjis  fecerit,  ut  perturbator  pacis  incarceretur, 
mulctetur,  et,  si  in'  contumaci&  perstiterit,  privilegiis  Uni- 
versitatis exuatur ;  persona  vero  non  privilegiata  vel  oppi- 
danus,  qui  scholari  vel  persons  privilegiatse  extra  Universi- 
tatem in  hujusmodi  causis  litem  intentaverit,  commercii  cum 
scholaribus  et  personis  privilegiatis  interdicto,  donee  satis- 
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1841-        fecerit^  coerceatur.     Extraneus  vera  tanquam  juruiictioms 

Th   Queen     Universitath  contemptor^si  apprehendi  poieriifincarceretur." 

V.  That  by  another  statute,  intituled  ''  De  lis  qui  Uoiversi- 

of  Oxfokd/  ^^^^^  juribus  ac   privilegiis  adversantur  discommunicandis 

vel  disprivilegeandis/'  it  was  ordained — 

^'  Quoniam  oppidani  academicis  plerumque  infesti  et  ad- 
versi  privilegia  Universitatis  oppugnandi  nuHam  non  occa- 
sionem  captant;  quin  et  privilegiati  nonnunquam  publicam 
utilitatem  privato  commodo  posthabentes,  privilegiis  Uni- 
versitatis adversantur,  statutuoi  est,  quod  ad  compescendam 
hujusmodi  insolentiam  sive  vecordiam  (si  qui  super  hoc 
convicti  fuerint)  privilegiatis,  privilegiis  Universitatis,  oppi- 
danis  ver6,  comniercio  cum  privilegiatis,  interdicatur." 

That  by  another  statute  under  the  title  ''  De  moribus 
confirmandis,"  intituled  ''  De  ludis  prohibitis/*  it  was  or- 
dained— 

<'  Quod  scholares  cujuscunque  conditionis  abstineant  ab 
omni  lus&s  genere,  in  quo  de  pecunia  concertatur.  Item 
quod  abstineant  ab  omni  lusiis  genere  vel  ezercitik,  ex  quo 
aliis  periculum  injuria  vel  incommodum  creatur ;  velati  a 
venatione  ferarum  cum  canibus  cujuscunque  generis,  viverris, 
retibtts,  aut  plagis,  necnon  ab  omni  apparatik  et  gestatione 
bombardarum  et  arcubalistarum." 

The  affidavits  stated  that  the  several  proceedings  against 
Taylor  had  been  regularly  taken  according  to  the  practice 
of  the  University  Court,  and  that  in  all  cases  of  Office  Pro- 
cess or  citation,  where  a  party  accused  of  violating  the  pri- 
vileges of  the  University  is  convicted,  and  a  less  penalty 
than  that  of  discommunication  is  inflicted,  the  defendant  is 
ordered  to  pay  the  costs,  and  that  in  case  of  non-payment 
it  is  customary  for  the  said  court  to  decree  that  the  defend- 
ant should  be  arrested.  That  judgment  had  been  pro- 
nounced against  Taylor  after  regular  proof  of  his  contumacy 
in  serving  upon  the  said  Bourke,  **  an  undergraduate  member 
of  and  resident  within  the  said  University,  a  writ  sued  out  of 
one  of  the  Courts  at  Westminster,  in  a  cause  arising  within 
the  said  University  and  within  the  jurisdiction  of  and  deter- 
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minable  in  the  said  court.'*    That  after  the  judgment  had 

been  duly  pronounced  and  notice  of  it  served  upon  Taylor, 

and  after  demand  of  payment  of  the  costs  decreed,  viz.  on  v, 

the  13th  March,  1840,  a  warrant  was  duly  issued  for  execu-  ^Joxro,"**^ 

tion  in  the  following  terms : 

Chancellor's  Court  of    iThe  Most  Noble  Arthur  Duke 
the  University  of  Oxford. }  of  Wellington,  K.G.  Chancellor 
of  the  University  of  Oxford.  The  Worshipful  JohnDavid 
Macbride,  D.C.  L.  Assessor.     To  the  yeoman  bedels 
of  the  University  of  Oxford,  our  officers,  ministers  and 
servants  in  this  behalf,  jointly  and  severally,  and  espe- 
cially to  Thomas  James,  our  yeoman  bedel  in  the  faculty 
of  law,  or  his  lawful  deputy  exercising  these  presents,     • 
and  also  to  the  keeper  of  the  Castle  Gaol  in  the  city  of 
Oxford,  greeting. 
John  David  Macbride,'^heTez8  the  office  of  the  judge 
Assessor.       y  was,  on  the  27th  day  of  February, 
A.D.  1840,  promoted  in  this  court  by  Thomas  Bourke,  of 
Worcester  college,  in  the  said  University,  undergraduate, 
against  John  Taylor,  of  the  city  of  Oxford,  attorney  at  law, 
in  a  business  of  the  violation  of  the  statutes  and  privileges 
of  the  said  University,  and  whereas  on  hearing  the  said 
cause  it  was,  amongst  other  things,  decreed  by  the  judge 
of  the  said  court  that  the  said  John  Taylor  should  forthwith 
pay  the  costs  of  the  said  promoter.     And  whereas  the  said 
costs  have  been  taxed  and  allowed  at  the  sum  of  2/.  145., 
but  the  said  John   Taylor,   on  demand  being  made,  has 
neglected  to  pay  the  said  costs,  now  these  are  to  authorise. 
Costs.  •  2  14    0     require  and  command  you,  and  each  and 
Warrant  8    0    6     every  of  you,  jointly  and  severally,  that 
£4  14    6     you  arrest  and  take  the  body  of  the  said 
Henry  Caw  John  Taylor,  and  him  safely  keep  in  your 

Proctor,  or  either  of  your  custody  or  custodies  till 
he  shall  have  paid  the  said  costs,  together  with  all  costs 
attending  upon  this  warrant.  And  you,  the  keeper  of  the 
Castle  Gaol  aforesaid,  are  hereby  authorised  and  required 
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1841.        to  take,  receive  and  in  safe  custody  keep  the  body  of  the 

-,  said  John  Taylor  until  he  shall  be  from  thence  discharged 

V.  according  to  law. 

The  University  This  agrees  with  the  decree  of  the  judge. 

'^^*^'*'''''  Dated  March  13th,  1840." 

That  an  appeal  by  the  charters  and  statutes  of  the  Uni- 
versity lies  from  the  decrees  and  proceedings  of  the  said 
court  to  the  Congregation  of  Regent  Masters,  then  to  the 
Convocation  of  Doctors  and  Regent  and  Non-Regent  Mas- 
ters, and  thence  to  the  Queen's  Majesty  in  Chancery. 

In  the  ancient  records  of  the  University  numerous  in- 
stances, in  the  fifteenth  century,  are  recorded,  in  which 
persons,  not  members  of  the  University,  were  required  to 
find  sureties  ''  de  non  trahendo  aliquam  causam  terminabi^ 
lem  infra  Universitatem  ad  extra." 

That  from  an  ancient  book,  called  the  Vice-Chancellor's 
Book,  and  other  ancient  records,  &c.  it  appears  that  it  has 
been  customary  for  the  University  to  take  cognizance  of 
any  violation  of  the  privileges  of  the  University,  when 
committed  either  by  matriculated  members  of  the  University 
or  by  citizens  of  Oxford,  or  by  other  persons,  from  a  very 
early  date,  and  to  punish  the  offenders  by  imprisonment 
or  discommunication,  or  otherwise.  That  by  an  instrument 
in  the  said  Vice-Chancellor's  Book,  intituled,  "  Ordinatio 
Universitatis  contrsi  impugnantes  privilegia  et  libertates 
ejusdem,"  the  form  of  sentence  of  discommunication  is  pre- 
scribed as  follows : 

**  Ex  unanimi  consensu  Universitatis  magistrorum  ordi- 
natum  est  et  strictissime  inhibitum  ne  quis  de  jurisdictione 
scolaris,  vel  laicus  serviens,  vel  alius  quiscunque  cum  eis 
aut  eorum  uxoribus  aut  servientibus  emendo  vel  vendendo 
quocunque  colore  communicare  prusumat." 

The  affidavit  then  stated  several  instances  in  which  sen- 
tence of  discommunication  had  been  pronounced,  in  the 
Chancellor's  Court,  against  persons  not  members  of  the 
University,  many  of  whom  had  submitted  to  the  sentence, 
lu  1429;  against  John  HerterJ'eld,  draper  and  alderman  of 
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the  city  of  Oxford ;  William  GokUmyth,  a  burgess ;  William         1841. 

Franklyn  and  John  Walker,  bailiffs,  and  Michael  Norton,    -^^^C^*^ 

^  .  '  The  Queen 

remembrancer.     In  1505,  against  John  Haynes,  formerly  v. 

bailiff  of  the  city.  In  1513,  against  the  then  mayor  of  "^f  oxporiJ!^ 
Oxford,  for  not  staying  proceedings  commenced  in  the 
Mayor's  Court  against  a  privileged  person.  In  1 56 1 ,  against 
two  bailiffs  of  the  city,  for  violation  of  the  privileges  of  the 
University,  who  submitted  in  the  following  month.  In 
1566,  against  a  citizen  of  Oxford,  for  insolence  to  the  proc* 
tors.  In  1573,  against  another  citizen,  for  violation  of  pri- 
vilege. In  1575,  against  a  citizen,  who  was  committed  to 
the  castle  for  a  breach  of  privilege  in  obstructing  the  officers 
of  the  University  when  going  to  the  Guildhall  to  hold  a 
court  leet.  In  1586,  against  Isaac  Bartholomew,  baker.  In 
1609,  against  the  mayor  and  several  citizens  of  Oxford,  for 
violation  of  privilege,  by  refusing  to  set  at  liberty,  at  the 
request  of  the  Vice-Chancellor,  two  matriculated  persons 
whom  they  had  imprisoned.  In  1611,  against  Thomas  Went^ 
worth,  the  recorder  of  the  city  of  Oxford,  and  several  trades- 
men, who  were  thereby  interdicted  from  all  commerce  with 
any  college,  hall,  or  privileged  person,  for  interfering  with 
the  night  watch  of  the  city :  on  appeal  by  the  city  to  the 
Privy  Council,  the  Lords,  after  a  protracted  argument,  de- 
creed that  the  practice  of  discommoning  was  not  injurious 
or  unlawful,  and  directed  the  offenders  before  restoration 
to  make  due  submission,  which  was  done  in  full  convoca- 
tion.  In  1635,  against  an  innkeeper,  and  in  1689  against 
two  persons  exercising  the  trade  of  barbers  within  the  pre- 
cincts of  the  University.  In  1713,  Charles  Aldrich,  of 
Christchurch,  M.A.  was  cited  to  appear  at  the  then  next 
Chancellor's  Court,  for  violating  the  privileges  of  the  Uni- 
versity, and  especially  in  suing  William  Stratford,  a  canon 
of  Christchuix;h,  in  the  Court  of  Chancery,  for  matters  de- 
terminable in  the  University  Court.  The  Lord  Chancellor, 
by  an  order  under  the  great  seal,  interdicted  the  Vice-Chan- 
cellor  of  Oxford  from  all  further  proceeding,  and  the  cause 
was  suspended ;  but  by  a  subsequent  decree  the  cause  was 
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1841.        remitted  before  the  yice-Chanceltor,  with  a  direction  to 
^'^"^^^^      cite  Aldrich  to  answer  the  charges  to  be  exhibited  against 
9.  him.  Aldrich  was  cited  accordingly,  and  ultimatdy  banished 

"^f  o"''^*"'*^  from  the  University.  In  1733,  Dawson  was  discommoned 
for  selling  wine  within  the  precincts  of  Uie  University  with- 
out a  licence;  and  in  1775,  Wood,  a  bookseller,  was  like- 
wise discommoned  for  buying  books  from  scholars  for  less 
than  their  value.  In  1786,  Hardman  was  discommoned  for 
exercising  the  trade  of  a  barber  withont  having  been  matri- 
culated; and  in  1803,  Wi»j  a  stationer,  appeared  in  the 
University  Court,  and  having  confessed  the  charge  of  exer^ 
cising  the  trade  of  a  bookseller  without  matriculation  or 
licence,  was  admonished,  and  ultimately  discommoned.  In 
1820,  Speakman,  of  the  city  of  Oxford,  a  tailor,  was  dis- 
commoned for  suing  a  member  of  convocation  in  one  of  the 
Courts  at  Westminster,  in  a  cause  determinable  in  the  Uni- 
versity Conrt.  Speakman  thereupon  applied  to  the  Court 
of  Queen's  Bench  for  a  prohibition,  which  was  not  granted. 

Sir  C.  fVethereit,  Sir  W.  W.  Folleti  and  H.  S.  Ktatuig 
shewed  cause  (^i).  By  virtue  of  the  charters  and  stat.  13 
Eiiz.  c.fig,  the  Chancellor's  Court  has  exclusive  cognizance 
in  personal  actions  where  a  member  of  the  University  is 
concerned:  Magdakn  College  case(&).  In  Aldrich  v. 
Stratford  {c\  Lord  Harcourt  recognized  the  authority  of 
that  court  to  vindicate  the  privileges  of  the  University;  and 
in  SpeakmofCs  case  (stated  in  the  afiidavits),  this  Court, 
refusing  a  prohibition,  allowed  its  jurisdiction,  in  case  of 
breach  of  privilege,  ov«r  one  who  was  not  a  member  of  the 
Univereity. 

Then,  was  there  any  excess  of  jurisdiction  ?  Taylor  was 
cited  to  appear,  and  refused.  He  was  pronounced  contu* 
macious,  and  was  ordered  to  pay  the  promoter's  costs.  It 
was  an  order  to  compel  appearance.     In  Tranltr  v.  Wat^ 

(a)  In  Easter  term  last  (May  7),         (b)  Via.  Abr.   University  (K), 
before  Lord  Denman  C.  J.,  Paitc      pi.  10. 
ton  and  WiiUami  Js.  (c)  Ibid.  pi.  11. 


The  Qu  BEN 

V. 


of  OXFOED. 
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ton  (a),  Holi  C.J.  said,  ''  You  come  too  sood  for  a  prohi- 
bition, before  appearance ;"  and  per  Powell  J. ''  This  pro* 
cess  being  only  to  compel  the  parties  to  appear,  you  come 
too  soon  for  a  prohibition  before  libel.  We  cannot  deter-  ^®n"I3fJ!!!'^ 
mine  the  legality  of  the  process  in  this  manner.''  [Lord 
Denman  C.  J.  If  there  is  an  excess  of  jurisdiction,  can  we 
exercise  a  discretion,  and  refuse  the  writ  ?  ]  After  sentence 
pronounced  by  a  court  of  exclusive  jurisdiction,  this  Court 
will  look  at  the  sentence  only  for  the  purpose  of  construing 
it :  Lord  Camden  v.  Home{b),  Grant  v.  SirCharles  Gould {c). 
This  Court  cannot  now  take  judicial  notice  that  service  of 
the  writ  on  Bourke  was  not  a  breach  of  privilege :  the  want 
of  jurisdiction  must  appear  on  the  face  of  the  proceedings: 
Leman  v.  GouUy{d).  "  After  sentence,  unless  the  want  of 
jurisdiction  be  manifest,  thfs  Court  will  not  interfere :  by 
the  sentence,  the  onus  is  shifted ;"  per  Patteson  J.,  in  Hart 
V.  Marsh  (e).  The  burden  is  now  cast  on  the  other  side 
of  shewing  that  under  no  possible  circumstances  could  the 
service  of  the  writ  be  a  breach  of  privilege,  [Patteson  J. 
Do  you  contend  that  it  is  incident  to  any  court  of  exclusive 
jurisdiction  to  cite  before  it  any  person  suing  out  of  that 
jurisdiction  ?  If  a  demandant  sues  a  tenant  in  ancient  de- 
mesne for  his  lands  in  any  other  than  the  court  of  the 
manor,  can  the  lord  cite  him?  He  may,  indeed,  claim 
cognizance  of  the  suit,  or  perhaps  have  an  action  on  the 
case.  A  right  to  hold  plea  is  one  thing ;  a  right  to  punish 
for  suing  out  of  the  jurisdiction  is  another.]  On  the  face 
of  the  proceedings  it  must  be  taken  that  Taylor  was  ar- 
rested for  a  contempt  of  court. 

Sir  F.  Pollock  and  Fisher  contri.  The  privileges  claimed 
by  the  University  cannot  be  allowed  on  motion :  they  must 
be  pleaded:  Hintonv.Hemif),  Dodwellv.  The  University 

(a)  2  Ld.  Raym.  981.  (e)  5  A.  &  E.  591 ;  5.C.  1  N. 

(6)  4  T.  R.  382.  &  P.  62. 

(c)  2  H.  Bl,  69.  (/)  2  Salk.  450. 

(d)  S  T.  R.  3. 
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of  Oxford  {a).  But,  if  allowed,  they  only  establish  that 
the  Chancellor  may  discommon  for  any  violation  of  those 
privileges.  It  is  not  necessary  to  dispute  that  power;  but 
The  University  ||,g  court  cannot  fine  and  imprison  an  attorney  for  suing 
out  of  the  jurisdiction. 

Cur,  adv.  vulL 

Lord  Denman  C.  J.  now  said — The  Court  were  of 
opinion  that  the  University  had  exceeded  its  powers ;  that 
the  effect  of  discommoning  was  merely  to  prevent  the  party 
discommoned  from  communication  with  the  members  of 
the  University ;  that  the  University  had  no  right  to  proceed 
to  punish  a  person,  who  did  not  belong  to  their  own  body, 
for  exercising  the  ordinary  right  of  a  subject  in  one  of  the 
Queen's  Courts.  That,  as  the  Court  had  no  doubt  on  the 
point,  they  would,  according  to  their  usual  practice  in  clear 
cases,  make  the  rule  absolute  for  a  prohibition  at  once, 
without  putting  the  applicant  to  declare  in  prohibition. 

Rule  absolute  for  a  prohibition, 
(a)  3  Venrr.  33. 


The  Queen  v.  The  Inhabitants  of  the  Township  of 
jS?18M.  Heage. 

dTaJ^Sa™''"'  Indictment  for  non-repair  of  a  public  highway. 

township  with        The  indictment,  after  stating  the  highway  to  be  out  of 

liability  to  re-  i^^P^ir,  alleged  it  to  be  **  part  and  parcel  of  a  certain  public 

pair  fl// roads  highway  called  the  branch  of  the  Cromford  and  Helper 
witbiD  the  ®     .  . 

township,  and   turnpike  road»  and  that  the  inhabitants  of  the  township  of 

the  liabir"^      Heage,  in  the  said  county  of  Derby,  from  time  whereof  the 

such  roads  as    memory  of  man  runneth  not  to  the  contrary,  have  repaired 

but  for  the 

custom  would  have  been  repairable  hy  the  parish : — Held  good  (on  motion  in  arrest  of 
judgment),  on  the  ground  that  there  miglit  be  such  a  custom  as  alleged,  and  that,  if 
there  were  any  roads  repairable  raiione  tenurBB  or  otherwise,  it  was  for  the  defendants 
to  shew  it  as  a  matter  of  evidence. 
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and  amended,  and  been  used  and  accustomed  to  repair  and         1841. 
amend,  and  still  ought  to  repair  and  amend,  all  common      ^"^"^^^^ 
and  public  highways  within  the  said  township,  used  for  all  ^ 

the  liege  subjects  8cc.,  and  that  by  reason  of  the  premises,  Ii^l^a^i^ants  of 
and  by  force  of  the  statute  &c.,'*  the  defendants  ought  to 
repair,  &c. 

Plea :  not  guilty. 

A  verdict  having  been  found  for  the  crown  at  the  Derby 
summer  assizes,  1840, 

Adams  Serjt,in  the  Michaelmas  term  following,  obtained 
a  rule  nisi  to  arrest  the  judgment  (a),  on  the  ground  that 
the  usage  laid  to  repair  all  roads  was  too  wide,  as  it  would 
include  roads  which  individuals  would  be  liable  to  repair 
ratione  tenurse  and  ratione  clausurse,  and  therefore  that  the 
indictment  should  have  followed  the  usual  form,  which  was 
to  allege  a  usage  to  repair  all  roads,  which  the  parish 
would  be  bound  to  repair  in  the  absence  of  such  usage. 
He  cited  Rex  v.  Hatfield {b),  Rex  v.  Eastrington  (c),  and 
Rex  V.  Bondgate  in  Auckland {d),  and  Rex  v.  Bridekirk(e). 

If.  R.  Clarke  and  Willmore  now  shewed  cause.  The 
only  ground  for  contending  that  the  customary  liability  of 
a  township  should  be  limited  to  such  roads  as  the  parish, 
without  such  custom,  would  have  to  repair,  is,  that  the 
township  is  part  of  a  parish,  and  that  the  ordinary  Iia« 
bility  of  a  parish  has  by  the  custom  been  put  upon  the 
township.  But  this  argument  cannot  apply  to  an  inde- 
pendent township,  which  has  never  been  part  of  any  parish, 
and  there  is  nothing  in  this  record  to  shew  that  the  town- 
ship of  Heage  is  part  of  any  parish.  This  township,  there- 
fore, may  be  under  such  a  customary  liability  as  is  alleged. 

(a)  The  indictment  contained  judgment  on  the  first  count, 

four  other  counts  which  came  in  (6)  4  B.  &  Aid.  75. 

question.    He  moved  also  for  a  (c)  5  A.  &  £.  765 ;  &  C.  1  N. 

new  trial,  but  the  ground  of  the  &  P.  193. 

judgment  renders  it  unnecessary  to  (</)  1  A.  &  £.  744. 

report  more  of  the  aigument  than  (je)  1 1  East,  304. 
relates  to  the  motion  for  arresting 
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1841.        The  iudictment  is  good  on  the  fiice  of  it,  aod  if  in  point 

-J'^'X^'^      of  fftct  the  custom  is  not  as  extensive  as  laid,  that  is  mere 
The  Queen  '         . 

V.  failure  of  evidence,  for  it  is  not  to  be  assumed  that  m  every 

Hbaoe*      township  there  is  an  individual  liability  ratione  tenurs,  &c. 

The  precedents  certainly  appear  to  limit  the  liability,  but 

there  is  no  necessity  for  it.    They  referred  to  Rex  v.  EccleS' 

Jield  (a),  Rex  v.  Kingsmoor  (i),  Rex  v.  Justices  of  West 

Riding  (c).  Rex  v.  Neiherihong  (d). 

Adams  Serjt.  and  Humfrey  contriL.  [Patteson  J.  re- 
ferred to  the  notes  of  Serjt.  Williams  to  Rex  v.  Sloughlon, 

2  Sound.  157.3 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.,  on  the  following  day,  delivered 
the  judgment  of  the  Court. — This  is  a  motion  in  arrest  of 
judgment,  after  a  verdict  for  the  crown,  upon  an  indictment 
against  a  township  for  non-repair  of  a  road. 

The  objection  to  the  first  count  is,  that  it  charges  the 
township  with  a  customary  liability  to  repair  all  roads 
within  it,  whereas  it  ought  to  have  charged  a  liability  to 
repair  all  roads  within  it,  '^  which  but  for  the  custom  would 
be  repairable  by  the  parish."  Undoubtedly  these  words 
have  of  late  years  been  uniformly  introduced,  but  they  are 
not  necessary.  Where  they  are  introduced,  they  put  the 
township  prim^  facie  in  the  same  situation  as  a  parish,  and, 
if  the  defendants  mean  to  assert  that  any  individuals  are 
liable  to  repair  the  road  in  question  ratione  tenurse  or  other- 
wise (if  it  can  be),  they  must  plead  that  matter  specially. 
But  where  the  words  are  omitted,  and  the  defendants  plead 
not  guilty,  it  becomes  incumbent  on  the  prosecutor  to  prove 
that  the  township  is  liable  to  repair  all  roads  within  it,  which 
may  be,  if  there  be  none  repairable  by  individuals;  but,  if 
the  defendants  can  shew  that  there  are  any  so  repairable, 
they  will  negative  the  custom  as  being  laid  too  largely.     It 

(a)  1  B.  &  Aid.  348.  (c)  4  B.  &  Aid.  693. 

(6)  «  B.  &  C.  190;  S.  C  3  D.  (d)  «  B.  &  Aid.  179. 

&  R.  398. 
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is  a  question  of  evidence,  and  not  of  pleading,  and  in  truth        1841. 

the  words  in  question  were  introduced  within  living  memory.      ^^*^^*^ 
r       I  i-         .  .-  i.  ••  ,  .  .  ^  1      The  Queen 

for  the  very  purpose  of  avoiding  a  failure,  which  frequently  «. 

happened  by  reason  of  the  custom  laid  being  larger  than  Inhabitonts  of 
the  evidence  warranted.     Nevertheless,  the  custom  may  be 
as  laid  in  the  present  indictment,  if  no  roads  in  the  town- 
ship are  repairable  by  individuals  other  than  the  inhabitants 
at  large. 

The  first  count  therefore  is  good,  and  there  is  no  neces- 
sity to  examine  the  others. 

D.  Rule  discharged. 


Dob  on  the  demise  of  C.  and  J.  W.  Graham  v.  Hawkins.     Saturday, 

June  \9th. 
On  the  trial  of  this  case,  before  Maule  B.  at  the  Somer-      Qutfrtf,whe- 
setshire  summer  assizes,  1840,  the  lessors  of  the  plaintiff  ^''®'' ^  ^^^ 
claimed  under  an  assignment  of  a  mortgage,  alleged  to  have  lands,  by  way 
been  made  in  1801,  to  the  master  and  governors  of  the  old  Uie^trus^ees'of 

almshouse  in  Wells,  and  tendered  in  evidence  a  deed  of  that  ^  charitT,  is 
,  .  ,  t  . ,  ,  within  the  Sta- 

date,  purporting  to  be  a  mortgage  to  the  said  master  and  tme  of  Moit- 

govemor  for  SOOL     For  the  defendant  it  was  objected  that  ^  ^^"3^^  p^' 

the  deed  was  void  for  want  of  inrollment  within  six  months  so  as  co'require 

after  execution,  as  required  by  9  Oeo.  2,  c.  36,  s.  1.    The  ch^U^*J^'  ^^ 

learned  judge  proceeded  with  the  case  and  reserved  the    Hie^l.that, 

•   .  at  all  events, 

P<»°^-  such  a  deed 

The  lessors  of  the  plaintiff,  who  had  never  been  m  pos-  bas  not  a 

"  condition  for 
session,  then  proceeded  to  shew  that  the  person  through  the  benefit  of 

whom  the  defendant  was  supposed  to  claim,  had  paid  inter-  *  •^?°^^' 

est  on  the  above  mortgage  money,  within  twenty  years,  to  meaning  of  9 

the  master  of  the  almshouse,  so  as  to  satisfy  the  7  WilL  4  and  ^j*' and^there- 

1  FiW.  c.  £8.     For  this  purpose  a  witness  was  called,  who  fore,  ifexe- 

produced  the  account  book  of  Mr.  Melliar,  a  master  of  the  the  fmssing  of 

that  act,  is 
valid  without  inrollment. 
2.  Entries,  in  the  account  book  of  a  deceased  steward,  of  the  receipt  of  money  by  the 
steward,  in  the  handwriting  of  his  clerk,  is  evidence  of  such  receipt,  although  the  clerk 
who  made  the  entries  is  alive  and  not  called  as  a  witnm,  where  it  appears  that  the 
steward  adopted  such  entries  by  presenting  them  to  be  audited. 
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almshouse,  who  had  died  a  few  days  before  the  trial.  The 
witness  stated  that  he  was  one  of  the  clerks  in  the  employ- 
ment of  the  deceased  master,  and  spoke  to  entries  in  the  book 
in  1824,  and  subsequent  years,  down  to  18£8,  of  payment  by 
the  mortgagee  of  sums  of  15/.,  as  a  year's  interest  on  the 
above  sum  of  300/.;  that  these  entries  were  in  the  hand- 
writing of  another  clerk,  who  was  alive,  and  that  the  book 
was  presented  by  the  deceased  master,  as  his  book  of  ac- 
counts, to  the  governors  of  the  charity,  at  their  meetings, 
and  that  on  these  occasions  the  accounts  were  audited  and 
signed  by  the  auditors.  The  clerk,  in  whose  handwriting 
the  entries  were,  was  not  called.  Another  witness  spoke 
to  his  having  himself  audited  and  signed  some  of  these 
accounts,  containing  such  entries.  It  was  objected  for  the 
defendant,  that  these  entries  were  not  evidence  of  payment, 
because  they  were  not  in  the  handwriting  of  the  deceased 
himself,  or  of  the  witness  who  spoke  to  them.  The  learned 
judge  received  the  evidence,  and  the  lessors  of  the  plaintiff 
obtained  a  verdict. 

Bompas  Serjt.  in  the  following  Michaelmas  term,  obtained 
a  rule  nisi  to  enter  a  nonsuit  on  the  first  objection,  referring 
to  Mogg  V.  Hodges  {a\  and  Attorney-General  v.  Whit- 
church (b),  to  shew  that  the  almshouse  was  within  the 
Mortmain  Act.  He  obtained  also  a  rule  nisi  for  a  new  trial 
on  the  second  objection. 


Erie  and  Kinglake  now  shewed  £ause.     By  the  9  Oeo. 
2(c),  c.  36,  8.  1,  the  conveyance  to  the  almshouse  would 


(a)  2  Vea.  sen.  52. 

(b)  3  Ves.  141. 

(c)  Sect.  1  enacts,  "  that  from 
and  after  1736,  no  manors,  lands, 
tenements,  rents,  advowsons  or 
other  hereditaments,  corporeal  or 
incorporeal  whatever,  nor  any  sum 
or  sums  of  money,  goods,  chattels, 
stocks  in  the  public  funds,  securi- 
ties for  money,  or  any  other  per- 
sonal estate  whatsoever,  to  be  laid 


out  or  disposed  of  in  the  purchase 
of  any  lands,  tenements  or  heredi- 
taments, shall  be  given,  granted, 
aliened,  limited,  released,  transfei^ 
red,  assigned  or  appointed,  or  any 
ways  conveyed  or  settled  to  or 
upon  any  person  or  persons,  bodies 
politic  or  corporate,  or  otherwise, 
for  any  estate  or  interest  whatso- 
ever, or  anyways  charged  or  in- 
cumbered by  any  person  or  persons 
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require  iDroIment»  but  the  £d  section  had  been  commonlj 
understood  to  except  such  conveyances  for  valuable  con« 
sideration.  And  the  9  Geo,  4,  c.  85,  s.  1,  recites  that  the 
above  mentioned  section  had  been  so  understood,  and  then 
clears  up  all  doubt  upon  the  matter  by  enacting,  ''  that 
where  any  lands,  tenements  or  hereditaments,  or  any  estate 
or  interest  therein,  have  or  has  been  purchased  for  valuable 
consideration,  iu  trust  or  for  the  bene6t  of  any  charitable 
uses  whatsoever,  and  such  full  and  valuable  consideration 
has  been  actually  paid  for  the  same,  every  deed  or  other 
assurance  already  made,  for  the  purpose  of  conveying  or 
assuring  such  lands,  tenements  or  hereditaments,  estate  or 
interest  as  aforesaid,  in  trust  or  for  the  benefit  of  such  cha- 
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whatsoever,  in  tnist,  or  for  the 
t>ene6t  of  anjf  charitable  uses  what- 
soever,  unless  sach  gift,  convey- 
ance, appointment  or  settlement  of 
any  such  lands,  tenements,  heredi- 
taments, sum  or  sums  of  money,  or 
personal  estate  (other  than  stocks 
in  the  public  funds)  be,  and  be 
made  by  deed,  indented,  sealed 
and  delivered,  in  the  presence  of 
two  or  more  credible  witnesses, 
twelve  calendar  months  at  least 
before  the  death  of  such  donor  or 
grantor  (including  the  days  of  the 
execution  and  death),  and  be  in- 
rolled  in  his  majesty's  Court  of 
Chancery,  within  six  calendar 
months  next  after  the  execution 
thereof;  and  unless  such  stocks  be 
transferred  in  the  public  l>ooks, 
usually  kept  for  the  transfer  of 
stocks,  six  calendar  months  before 
the  death  of  such  donor  or  grantor 
(including  the  days  of  the  transfer 
and  death),  and  unless  the  same 
be  made  to  take  effect  in  posses- 
sion for  the  charitable  use  intend- 
ed, immediately  from  the  making 
thereof,  and  be  without  power  of 
revocation,  reservation,  trust,  con- 

VOL.  I. — O.  D. 


dition,  limitation,  clause  or  agree- 
ment whatsoever,  for  the  benefit 
of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under 
him." 

Section  2,  '^  Provided  always, 
that  nothing  hereinbefore  men- 
tioned relating  to  the  sealing  and 
delivering  of  any  deed  or  deeds 
twelve  calendar  months  at  least 
before  the  death  of  the  grantor  or 
to  the  transfer  of  any  stock  six 
calendar  months  before  the  death 
of  the  grantor  or  person  making 
such  transfer,  shall  extend  or  be 
construed  to  extend  to  any  pur- 
chase of  any  estate  or  interest  in 
lands,  tenements  or  hereditaments, 
or  any  transfer  of  any  stock  to  be 
made  really  and  bonft  fide,  for  a 
full  and  valuable  consideration  ac- 
tually paid,  at  or  before  the  making 
such  conveyance  or  transfer  with- 
out fraud  or  collusion.'' 

SecL  d  enacts,  that  all  convey- 
ances, &c.  **  made  in  any  other 
manner  or  form  than  by  this  act  is 
directed  and  appointed,  shall  be 
absolutely,  and  to  all  intents  and 
purposes,  null  and  void." 

S  S 
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ritable  uses  (if  made  to  take  effect  in  possession,  for  the 
charitable  use  intended,  immediately  from  the  making  there- 
of, and  without  any  power  of  revocation,  reservation*  trust, 
condition,  limitation,  clause,  or  agreement  whatsoever,  for 
the  benefit  of  the  grantor,  or  of  any  person  or  persons  claim- 
ing under  him),  shall  be  as  good  and  valid,  and  of  the  same 
effect,  both  for  establishing  derivative  titles  and  in  all  other 
respects,  as  if  the  several  formalities  by  the  said  act  pre- 
scribed had  been  duly  observed  and  performed." 

With  regard  to  the  entry  in  the  account  book  as  evidence 
of  money  received  by  the  deceased  master,  the  objection 
which  appears  to  be  founded  on  De  Rutzen  v.  Farr(q),  is 
clearly  untenable,  for  in  that  case  the  clerk  was  not  shewn, 
otherwise  than  by  the  accounts  themselves,  to  have  been 
employed  by  the  steward,  whose  accounts  they  were  said 
to  be.  In  this  case  the  writer  of  the  entries  in  question  was 
proved  to  have  been  agent  of  the  master  of  the  almshouse, 
and  the  master  himself  had  adopted  these  entries,  by  pre- 
senting them  to  be  audited  as  part  of  bis  accounts. 

Edwards  coutrs^.  The  9  Geo,  4  does  not  set  up  con- 
veyances, containing  conditions  for  the  benefit  of  the 
grantor;  and  the  conveyance  in  question  was  a  mortgage 
deed,  with  the  usual  power  of  redemption,  which  was  a 
condition  in  favour  of  the  grantor.  He  referred  to  Attornejf 
General  v.  Munby  (6). 

With  regard  to  the  entries  in  the  account  book,  the  clerk 
who  made  them  and  who  received  the  money  was  alive. 
The  ground  therefore  of  necessity,  on  which  the  handwriting 
of  a  deceased  party  against  his  interest  is  allowed  to  be  evi- 
dence of  the  subject  matter  of  the  writing,  does  not  exist. 
The  clerk  who  received  the  money  should  have  been  called; 
the  entries  were  not  against  the  interest  of  the  clerk  who 
made  them,  or  of  the  clerk  who  spoke  to  them. 

Lord  Denman  C.  J.-v-I  think  the  word  condition  in 
(a)  4  Ad.  &  £.  53;  S,  C.  5  N.  &  M.  617.        (6)  1  Meriv.  34S. 
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the  9  Geo.  4  was  intended  to  prevent  fraudalent  revocation, 
and  that  it  does  not  apply  to  the  redemption  clause  in  a 
mortgage  deed. 

As  to  the  point  of  evidence,  I  am  of  opinion  that  the 
handwriting  of  the  clerk,  so  recognised  and  acted  on  by  the 
master,  is  to  be  considered  the  handwriting  of  the  master 
himself.  It  would  be  absurd,  that  what  a  man  writes  with 
his  own  hand  should  be  evidence,  and  that  what  he  writes 
by  the  hand  of  his  agent  should  not.  In  De  JRutzen  v. 
Farr(a)  there  was  nothing  but  the  mere  handwriting,  pur- 
porting to  be  that  of  the  steward's  clerk,  for  the  parol  evi- 
dence that  the  writer  was  clerk  was  not  taken  by  the  Court 
to  be  part  of  the  case,  and  there  was  no  proof  that  the  stew- 
ard, whose  clerk  the  writer  was  supposed  to  have  been,  had 
ever  acted  on  the  writing. 

Patteson  J. — I  doubt  whether  the  Mortmain  act  (9 
Geo.  2)  was  intended  to  apply  to  mortgages.  The  words 
of  the  act  may  include  mortgages,  and  it  may,  for  any  thing 
I  know,  be  necessary  to  inrol  mortgage  deeds,  for  the  9 
Geo.  4  does  not  do  away  with  the  necessity  of  inrolment 
for  the  future,  but  merely  cures  defects  with  respect  to 
deeds  already  executed. 

But  this  deed  having  been  executed  before  the  passing 
of  the  9  Geo.  4  is  clearly  set  up  thereby,  unless  it  contain 
a  condition  for  the  benefit  of  the  grantor,  so  as  to  be  ex- 
cepted from  that  act.  I  cannot  conceive  how  a  proviso  for 
redemption  in  a  mortgage  deed  can  be  such  a  condition, 
llie  land  is  in  pledge  for  the  loan,  and  when  the  loan  is 
repaid  the  grantor  gets  his  land  back;  this  is  stipulated  for 
by  the  mortgage  deed,  but  there  is  *'  no  condition  for  his 
benefit,**  by  which  must  have  been  meant  something  incon- 
sistent with  what  the  deed  professes  to  be,  and  not  bon& 
fide. 

Upon  the  question  of  evidence  I  take  it  to  be  clear  that 
the  entry  is  to  be  taken  as  the  entry  of  the  master;    he 

(o)  4  Ad.  &  E.  53;  5.  C.  5  N.  &  M.  617. 
s  s  2 
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adopted  it  after  it  was  written,  and  that  is  the  same  as  if  he 
had  authorised  it  before  it  was  written.  It  is  the  same 
thing  as  if  he  was  present  with  his  hand  disabled,  and  wrote 
by  the  hand  of  his  agent.  It  is  said  that  the  clerk  who 
made  the  entries  should  have  been  called  to  speak  to  them, 
and  to  prove  the  circumstances  (a)  under  which  the  pay- 
ments had  been  made.  That  was  matter  of  observation 
only;  it  was  sufficient  to  shew  that  the  entries  had  been 
adopted  by  MeUiar. 


WiLUAMS  J. — ^I  think  the  mortmain  act  was  intended 
to  protect  persons  of  enfeebled  mind  who  might  make  over 
their  property  to  what  was  called  superstitious  uses,  and 
that  it  does  not  apply  to  mortgages. 

I  quite  concur  also  upon  the  question  of  evidence;  it  is 
the  same  as  if  Melliar  directed  the  clerk  to  make  the  entry. 

D.  Rule  discharged. 


(a)  The  defendant's  case  was, 
that  an  agent  of  the  mortgagor 
had  embezzled  the  mortgage  money 
which  he  had  received  for  the 
purpose  of  paj^ing  off  the  mort- 
gage money,  and  that  the  interest 
had  been  paid  from  year  to  year 


by  a  stranger  to  the  mortgagor, 
for  the  purpose  of  concealing  the 
fraud;  and  that,  if  the  clerk  who 
received  the  interest  and  made 
the  entries  had  been  called,  this 
might  be  shewn. 


END  OF  TRINITY  VACATION. 


MICHAELMAS  TERM, 

IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  VICTORIA,  1841. 

The  Judges  who  usually  sat  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Coleridge  J. 

Williams  J.  Wightman  J. 


In  the  Bail  Court, 
Patteson  J. 


Monday,  Nov.  22,  1841. 
Queen's  Bench  Prison. — It  is  ordered,  that  from  hence- 
forth Bethlem  Hospital,  in  the  county  of  Surrey,  and  also 
the  gardens  and  grounds  belonging  to  the  same,  and  the 
roads  and  approaches  leading  thereto  shall  be  within  and 
parcel  of  the  rules  of  the  prison  of  this  Court. 

By  the  Court. 
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The  Queen  v.  The  Inhabitants  of  St.  Giles  in  the 
Fields,  {a) 

On  appeal  against  an  order  for  the  removal  of  Henry  The  Poor  Law 
Walton  a  pauper,  from  the  parish  of  St.  Giles  in  the  6elds,  ^^(4  ^^5 
in  the  county  of  Middlesex,  to  the  parish  of  St.  James,  ^*//-4,  c.76, 
Westminster,  the  sessions  quashed  the  order,  subject  to  the  guishes  a  set- 
opinion  of  the  Court  on  the  following  case :  tleraent "  by 
■^                                                                     °                   ^  possession  of 
The  pauper,  on  the  6th  day  of  September  in  the  year  an  estate  or 

interest"  on 
(a)  Decided  H.  T.  1842,  Jan.  19.  the  pauper 

ceasing  to  re- 
side within  ten  miles  thereof,  and  does  not  merely  suspend  it. 
A  settlement  claimed  under  the  stat.  IS  &  14  Car,  %  c.  19,  s.  1,  by  <<  coming  to  setde" 
ou  a  tenement  of  the  yearly  value  of  10/.,  in  right  of  the  pauper's  own  estate  in  it,  ii  a 
settlement  by  possession  of  an  esute  within  the  meaning  of  that  act. 
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1841.         1826,  became  the  purchaser  for  the  sum  of  1575/.  of  certain 

^^^;f^-^      leasehold  premises,  called  the  Turk's  Head,  situate  in  the 
The  Queen  „  .  ,        i^i      ,         t    i .  •  i        j  i       t 

V.  appellant  parish.     The  leasehold  mterest  purchased  by  the 

^S***G**°^*  ®^  pauper  was  for  an  unexpired  term  of  94  years,  subject  to 
THE  Fields,  the  reserved  annual  rent  of  150  guineas;  and  on  the  day 
above  mentioned  he  paid  the  purchase  money,  and  a  con- 
veyance of  the  premises  was  duly  executed  to  him.  The 
pauper  and  his  family  occupied  the  premises  from  the  time 
of  the  purchase  mnil  June  1 827 »  when  an  execution  was 
put  into  the  boose,  under  which  the  pauper's  goods  were 
sold.  The  house  was  then  shut  up  until  the  25th  day  of 
October  in  the  same  year,  when  the  pauper  assigned  the 
lease  to  another  party,  who  thereupon  entered  into  posses- 
sion of  the  premises,  and  the  pauper  never  returned  to  them. 
The  pauper  has  not  since  that  time  done  any  act  to  gain  a 
settlement  elsewhere.  The  pauper  paid  the  reserved  rent 
for  the  whole  period  that  he  held  the  lease.  In  1830,  the 
pauper  removed  to  and  resided  at  a  place  more  than  10 
miles  distant  from  the  appellant  parish. 

The  question  for  the  opinion  of  the  Court  is  :  Whether 
upon  the  above  facts  the  pauper  was  at  the  time  of  the 
order  of  removal  legally  settled  in  the  appellant  parish. 

If  this  be  decided  in  the  affirmative,  the  order  of  sessions 
is  to  be  quashed,  if  otherwise  the  order  of  sessions  is  to  be 
confirmed. 

Adolphus.  There  is  no  ground  for  disturbing  the  order 
of  sessions.  The  pauper  here  lost  his  settlement  by  estate* 
he  having  ceased  at  one  period  to  inhabit  within  ten  miles 
thereof:  4  &  5  WUL  4,  c.  76,  8. 68.  It  was  clearly  the  in- 
tention of  that  section  of  the  act,  that  a  cessation  to  reside 
within  the  prescribed  distance  should  put  an  end  to  the 
settlement  previously  acquired  by  estate  for  ever,  and  should 
not  suspend  it  merely. 

Then  there  was  no  settlement  acquired  by  renting  a  tene- 
ment, for  the  Stat.  6  Geo,  4,  c.  57,  requires  both  a  holding, 
and  an  occupancy,  therein  dtfTering  from  the  stat.  59  Oeo,  3, 
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c.  50 :  Rex  v.  Ditcheat  {a).     Here  there  was  do  occupancy 

at  al]  for  a  portion  of  the  year.     Payment  of  rent  will  not 

do  per  se.     If  the  pauper  bad  merely  gone  away  animo  v. 

redeundi,  it  might  have  been  diflFerent.  Inhabitants  of 
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THE  FlftLDS. 


Kelly  contri.  The  68th  section  of  the  Poor  Law 
Amendment  Act  suspended  only,  and  does  not  destroy,  a 
settlement  by  estate,  if  the  pauper  reside  beyond  the  pre- 
scribed distance.  [Lord  Denman  C.  J.  Can  you  make 
that  construction  consistent  with  the  language  of  the 
statute  ?  It  says,  "  in  case  such  person  shall  cease  to  mhabit 
within  the  prescribed  distance,  and  hereafter  become  charge- 
able/' he  shall  be  liable  to  be  removed.] 

If  that  be  not  so,  still  the  pauper  had  a  settlement, 
independent  of  the  settlement  by  estate,  by  the  operation  of 
the  Stat.  13  &  14  Car.  2,  c.  12,  which  gives  a  settlement  to 
any  person  who  "  comes  to  settle  "  upon  any  tenement  of 
the  yearly  value  of  10/.  It  is  sufficient  to  confer  a  settle- 
ment under  that  act,  that  he  comes  to  settle  under  a  lawful 
interest  in  himself;  Rex  v.  The  Inhabitants  of  St.  Mary^ 
Newington{b).  The  stat  59  Geo,  3,  c.  50,  does  not  affect 
this  question,  it  is  con6ned  to  settlement  by  renting  a 
tenement.  It  is  true  that  under  the  statute  the  pauper,  in 
respect  of  this  same  tenement,  also  acquired  a  settlement  by 
estate,  but  that  was  independent  of  his  residence  on  the 
tenement,  and  there  is  nothing  to  prevent  a  double  right  of 
settlement  being  given  by  the  same  act,  and,  if  the  settlement 
by  estate  is  now  determined  by  the  non-residence,  at  all 
events  the  settlement  acquired  by  coming  to  settle  on  a 
tenement  of  the  yearly  value  of  10/.  is  still  in  force.  That 
was  acquired  by  something  more  than  mere  possession  of 
an  estate. 

Lord  Denman  C.  J. — 1  think  the  settlement  set  up  in 
this  case  by  settling  on  the  tenement  of  the  pauper,  can  be 

(•)  0  B.  &  C.  176;  S.  C.  4  M.  (6)  5  B.  &  Ad.  540;  8.  C.  3  N* 

&  R.  151.  &  M.  357. 
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1841.        considered  as  claimed  only  ''by  virtue  of  the  possession  of 

^"^"^^^^      an  estate,"  and  that  therefore  it  is  put  an  end  to  by  the 
The  Queen 

V,  statute,  (4  &  5  Will.  4,  c.  76,  s.  68),  on  the  pauper  ceasing 

Inhabitants  of  ^^  ^ggije  ^ij|,i„  jgn  j^ij^g  ^f  jj.^ 

St.  Giles  IN 
TBE  Fields. 

Patteson,  Coleridge  and  Wightman  Js.  concurred. 

G.  Order  of  Sessions  confirmed  (a). 

(a)  See  the  next  case. 


The  Queen  v.  The  Inhabitants  of  Whissendine  (6). 

i^h^rheda'^real  ApPEAL  by  the  parish  of  Whissendine,  in  the  county  of 

estate,  and        Rutland|  against  an  order  of  two  justices  of  the  borough 

quired  a  set-     of  Leicester,  calling  upon  the  parish  of  Whissendine  to  pay 

tiement,  lived  jj,g  g^^  ^f  jgs.  per  week  towards  the  support  of  a  luuatic» 
with  his  mo-  "^  ...  ^ 

therinaho'use,  named  Edward  Feach,  then  benig  in  the  Leicester  County 

estlte^  *Ue  Lunatic  Asylum,  and  adjudging  the  last  legal  settlement  of 
became  insane  the  said  £.  Peach  to  be  in  the  said  parish  of  Whissendine. 
moved  by  his  The  sessions  confirmed  the  order,  subject  to  the  opinion 
relations  to  the  ^f  jhig  Court  on  the  following  case: 

countyasylum,        r^    -r*       i      i  •  i    i  i        i  -n     r  i  • 

which  was  J^»  Peachy  the  pauper^  was  entitled,  under  the  will  of  bis 

more  than  ten  father,   Robert  Peach,   to   one-seventh   share  of  his  real 

miles  from  the 

parish  in  which  estate,  situated  in  the  parish  of  Whissendine,  in  the  county 

He  wasm^n-  ^^  Rutland.     He  was  born  in  the  parish  of  Whissendine, 

tainedintt,      in  the  year  1810,  and  resided  there  with  his  mother  until 

ycarsfpart[y      ^^  ^^*^  about  fourteen  years  old  (in  the  year  1824).     He 

by  his  relations  ^.^g  apprenticed  to  John  Hind,  an  ironmonger,  in  the  parish 

from  the  rents  of  St.  Martin's,  Leicester.     He  served  three  years  in  that 

^H*/rf*th^V    P*'"'*'^»  when  he  ran  away  from  his  master  and  went  home 

on  being  re-  to  his  mother  at  Whissendine.  Shortly  afterwards,  and  in 
moved  to  the 

asylum,  he,  (h)  Decided  Hil.  T.  1849,  (Jan.  19). 

though  a  lu- 
natic at  the  time  of  his  removal,  had  <<  ceased  to  inhabit"  within  the  meaning  of  the 
Stat.  4  &  5  Will,  4|  c.  76,  s.  68,  and  had  therefore  lost  his  settlement  by  estate. 
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the  year  1827f  the  indentures  were  duly  cancelled  by  mutual 

consent.     From  this  period  until  the  beginning  of  the  year 

]837y  he  continued  to  live  with  his  mother  in  a  house,  part 

of  the  estate,  in  the  parish  of  Whissendine,  devised  to  him  ^vtSiI^wNE^ 

and  his  brothers  and  sisters  by  his  father's  will,  and  thereby 

gained  a  settlement  by  estate  in  the  parish  of  Whissendine. 

In  the  year  1837,  having  become  quite  insane,  he  was 

removed  to  the  Leicester  County  Lunatic  Asylum,  where 

he  remained  until  the  month  of  April,  in  the  year  1841, 

being  maintained  partly  by  his  relations  and  partly  by  his 

proportion  of  the  rents  of  his  estate,  the  latter  alone  being 

insufficient  for  his  support.     In  the  month  of  April,  his 

relations  declining  to  contribute  any  longer  to  his  support, 

he  was  taken  from  the  asylum  and  brought  to  the  parish  of 

Whissendine,  and  remained  there  one  night,  but  on  the 

parish  officers  of  Whissendine  declining  to  acknowledge 

him  as  their  pauper,  he  was  taken  back  to  Leicester,  and 

the  necessary  warrant  and  order  of  two  justices  of  the 

borough  of  Leicester,  for  his  rcmoual  to  the  same  asylum, 

and  his  maintenance  there,  at  the  expense  of  the  parish' of 

Whissendine,   as  a  pauper  lunatic,   were  duly  obtained, 

made,  and  served  on  the  parish  officers  of  Whissendine, 

and  he  was  accordingly  removed. 

At  the  trial  the  appellants  proved  a  settlement  by  appren- 
ticeship in  the  parish  of  St.  Martin's,  Leicester.  The 
respondents  relied  on  the  subsequent  settlement  by  estate, 
which  was  gained  in  the  parish  of  Whissendine,  after  the 
pauper  left  St.  Martin's.  The  appellants  then  contended 
that,  under  the  stat.  4  &  5  Will.  4,  c.  76,  s.  68,  the  settle- 
ment gained  in  Whissendine,  by  the  pauper's  residence  on 
his  estate,  was  destroyed  by  his  removal  into  the  asylum  at 
Leicester,  more  than  ten  miles  therefrom;  that  the  effect 
of  4  &  5  Will.  4,  c.  76,  s.  68,  was  to  do  away  settlements  by 
estate,  and  to  throw  the  pauper  back  on  the  antecedent 
settlement,  and  that  therefore  the  settlement  of  the  pauper 
was  in  the  parish  in  which  he  was  apprentice. 

For  the  respondents  it  was  contended  that  the  case  was 
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1841.         not  within  the  6dth  section  of  4  &  5  Will.  4,  c.  76,  and 
-Z^^*^'^       that  such  section  did  not  apply  to  the  involuntary  removal 
V.  of  an  insane  person.     The  recorder  confirmed  the  order, 

KiN^D^NB^  subject  to  the  opinion  of  this  Court. 

Mellor,  in  support  of  the  order  of  sessions.  The  ques- 
tion turns  upon  the  4  &  a  Will.  4,  c.  76,  s.  68.  That  sec- 
tion enacts,  that  *'  no  person  shall  be  deemed,  adjudged,  or 
taken  to  retain  any  settlement,  gained  by  virtue  of  any  pos- 
session of  any  estate  or  interest  in  any  parish,  for  any  longer 
or  further  time  than  such  person  shall  inhabit  within  ten 
miles  thereof;  and  in  case  such  person  shall  cease  to  inha- 
bit within  such  distance,  and  thereafter  become  chargeable, 
such  person  shall  be  liable  to  be  removed  to  the  parish 
wherein,  previously  to  such  inhabitancy,  he  may  have  been 
legally  settled,  or  in  case  he  may  have,  subsequently  to  such 
inhabitancy,  gained  a  legal  settlement  in  some  other  parish, 
then  to  such  other  parish.*' 

It  is  contended,  on  the  part  of  the  respondents,  first,  that 
the  section  does  not  apply  to  the  case  of  pauper  lunatics: 
secondly,  if  it  does  apply,  then  that  upon  the  true  con- 
struction of  the  section,  the  pauper  did  not  lose  his  settle- 
ment by  estate  in  the  appellant  parish,  by  his  involuntary 
removal  to  the  lunatic  asylum  at  Leicester.  First,  the 
legislature  did  not  contemplate  any  interference  with  pauper 
or  criminal  lunatics;  they  are  exceptions  to  the  general 
laws  which  regulate  paupers  and  criminals.  There  was  no 
intention  to  alter  or  interfere  with  the  provisions  of  the 
9  Geo.  4,  c.  40,  which  contains  all  the  provisions  regulating 
lunatic  paupers.  Their  removal  and  maintenance  is  spe- 
cially provided  for,  and  is  conducted  upon  principles  essen- 
tially different  from  the  removal  and  maintenance  of  other 
paupers.  Comparing  the  recital  in  the  48c  5  WilL  4,  c.  76 
with  the  recital  in  the  9  Geo.  4,  c.  40,  the  Court  will  see 
what  different  language  is  used  when  lunatic  paupers  are 
to  be  affected  to  what  is  used  with  regard  to  ordinary 
paupers.     They  are  entirely  under  a  different  code.     An 
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ordinary  pauper  can  acquire  a  settlement  by  marriage: 
a  lunatic  cannot.  Neither  can  he  enter  into  a  contract  of 
hiring  and  service,  or  apprenticeship,  or  of  renting  a  tene* 
roenty  or  of  purchase  of  an  estate.  An  ordinary  pauper  Inhabiiams  of 
cannot  be  removed  from  his  estate,  a  lunatic  pauper  may. 
There  are  many  instances  in  which  strong  general  words 
have  been  restrained :  The  Mayor  of  Leicester  v.  Burgess  {a), 
which  turned  upon  the  construction  of  the  Beer  Act  (b), 
which  enacted,  "  that  from  and  after  the  10th  day  of  Octo- 
ber, 1830,  it  shall  and  may  be  lawful  for  any  and  every 
person  who  shall  obtain  a  licence  for  that  purpose,  under 
the  provisions  of  this  act,  to  sell  beer,  ale  and  porter,  by 
retail,  in  any  part  of  England,  in  any  house  or  premises  spe- 
cified in  such  licence;  any  thing  in  any  act  or  acts  heretofore 
made  or  in  force  at  the  time  of  the  passing  of  this  act  to  the 
contrary  in  anywise  notwithstanding;*'  and  this  Court  de- 
cided that,  strong  as  these  words  were,  they  did  not  interfere 
with  or  affect  the  bye4aw  of  the  corporation  of  Leicester* 
which  restrained  the  sale  of  beer  within  the  borough  to 
burgesses  and  the  widows  of  burgesses. 

Zouch  V.  SloweU{c)  is  also  in  point.  It  is  therefore  con- 
tended that,  if  the  legislature  had  meant  in  any  way  to 
interfere  with  the  case  of  pauper  lunatics,  some  reference 
to  the  9  Geo.  4  would  have  appeared.  Secondly,  upon  the 
true  construction  of  the  section,  the  settlement  by  estate 
was  not  lost  by  the  removal  to  the  asylum.  The  whole 
section  must  be  read  together,  and  the  question  will  be, 
did  the  pauper  '*  cease  to  inhabit'*  in  the  appellant  parish  ? 

The  word  **  inhabit"  is  undoubtedly  susceptible  of  vari- 
ous meanings,  according  to  circumstances,  but  it  does  not 
necessarily  imply  actual  residence.  Lord  Coke,  in  his  read- 
ing  on  the  statute  of  Bridges  {d),  which  imposes  the  charge 
of  their  repair  upon  inhabitants,  uses  the  following  language : 
''  First,  although  a  man  be  dwelling  in  an  house  in  a  forraigne 

(a)  5B.&Ad.  246;  5.C.  «N.  (c)  Plowden,  366;  Bac.  Ab. 
&M.  ISl.  Stat.  (1.5). 

(b)  n  Geo.  4  and   1  WilL  4,  (</)  3  Inst.  709. 
c.  64,  8. 1. 
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county,  riding,  city  or  towne  corporate,  yet  if  he  bath  lands 
or  tenements  in  his  owne  possession  and  manurance  in  the 
county,  riding,  city  or  towne  corporate,  where  the  decayed 

InhabitRnts  of  bridge  is,  he  is  an  inhabitant  both  where  his  person  dwell- 
Wbissendine.  o       '  r 

eth  and  where  he  hath  lands  or  tenements  in  bis  own  pos- 
session/' 

Rex  V.  Sargent  (a)  and  Rex  v.  Mitchell (b)  are  in  point 
also,  to  shew  the  extreme  latitude  with  which  the  Courts 
have  construed  the  qualification  of  residence  in  municipal 
charters.  The  words  "  cease  to  inhabit*'  in  the  present  sec- 
tion are  of  much  wider  signification  than  either  residence 
or  inhabitancy  considered  alone.  **  Ceasing  to  inhabit" 
must  imply  some  exercise  of  the  will;  this  pauper  was 
incapable  of  it,  and  indeed  it  is  stated  on  the  case,  that 
he  was  removed  to  the  lunatic  asylum.  By  no  act  of  his 
own  has  he  ever  departed  from  the  parish  in  which  his  estate 
is  situate.  So  far  as  his  own  conduct  is  concerned,  he  is 
to  be  considered  as  still  residing  there.  He  has  made  no 
change.  He  has  done  nothing  to  indicate  that  be  has  ceased 
to  inhabit.  {^Pattesmi  J.  What  would  you  say  of  a  man 
imprisoned  under  sentence  in  gaol  beyond  the  distance, 
would  he  cease  to  inhabit?]  That  would  depend  upon 
circumstances.  If  he  left  a  wife  or  children  or  furniture, 
and  thereby  shewed  an  intention  to  return,  it  is  contended 
that  he  would  not.  In  the  present  case,  no  change  has 
occurred  in  the  circumstances  of  the  pauper,  save  the  fact 
of  his  involuntary  removal.  There  is,  however,  a  distinction 
between  the  case  of  a  prisoner  and  a  lunatic,  and  the  legis- 
lature appear  to  have  thought  so,  for  in  the  gaol  acts  there 
is  a  declaration  that  the  residence  in  gaol  shall  not  be  con- 
tributory to  a  settlement.  So  in  the  lying-in  hospital  acts. 
But  there  is  no  such  provision  with  reference  to  lunatic 
asylums.  Occupation  of  rooms  in  a  lunatic  asylum  is  not 
the  subject  of  a  rate,  Rex  v.  Luke^s  Hospital  {c),  although 
under  other  circumstances  it  could  not  be  contended  that  it 

(fl)  5  T.  R.  466.         (*)  10  East,  510.         (c)  8  Burr.  10*3. 
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vas  not  a  rateable  occupation :  Governors  of  Bristol  Poor 

V.  Wail  (a).     The  section  in  its  very  words  seems  to  con-    ^     ^ 

,         t  .  ....  The  Queen 

template  the  case  of  persons  able  to  acquire  subsequent  set-  v. 

tlements,  and  it  is  extremely  difficult  to  see  how  a  lunatic  Jn^abitants  of 

,  ,  ,  .  .  WUISSENDIME. 

could.  At  what  period  did  this  pauper  cease  to  inhabit? 
Was  it  the  first  moment  he  passed  the  dividing  line  of  the 
ten  mileSy  or  was  it  the  moment  when  he  was  safely  lodged 
within  the  walls  of  the  asylum  ? 

If  the  Court  decide  that  the  lunatic  by  this  removal  lost 
his  settlement  by  estate,  it  will  open  a  door  to  the  most 
serious  frauds.  Every  parish  burthened  with  paupers  set- 
tled by  estate,  will  endeavour  to  get  rid  of  them  by  some 
forcible  removal  beyond  the  prescribed  distance^  and  thus 
throw  the  charge  upon  the  prior  settlement.  [Coleridge  J. 
Another  difficulty  presents  itself.  When  the  justices  have 
made  an  order  to  remove  a  pauper  lunatic  to  the  asylum, 
and  have  ascertained  the  parish  in  which  he  is  then  settled, 
and  made  an  order  upon  that  parish  for  bis  maintenance, 
according  to  the  9  Geo*  4,  are  they,  the  nest  day  after  his 
removal  is  accomplished,  to  make  a  fresh  inquiry  into  bis 
settlement,  and  a  new  order  for  his  maintenance,  upon  the 
parish  in  which  his  prior  settlement  was?]  Undoubtedly 
this  raises  a  most  serious  difficulty  in  the  way  of  the  appel- 
lants, and  shews  that  any  other  view  of  the  section  than 
that  now  contended  for,  must  lead  to  the  most  absurd  and 
inconsistent  results. 

G.  T.  White  and  Spellen  contrd  were  stopped  by  the 
Court. 

Lord  Denm  AN  C.  J. — It  appears  to  me,  if  the  legislature 
had  been  called  upon  to  make  provision  for  this  case,  they 
could  not  have  made  use  of  stronger  language.  The  words 
are  not  *'  go"  or  ''depart,''  but  '*  cease  to  inhabit."  It  is 
certainly  very  possible  that  all  the  consequences  of  this  enact- 
ment were  not  before  the  legislature  in  framing  this  statute; 

(a)  5  Ad.  &  £1.  7;  S.  C.  6  N.  &  M.  388. 
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but  that  consideration  will  not  authorise  us  to  refuse  to  give 
effect  to  language  which  is  clear  and  unambiguous. 

Inhabitaiiu  of  Patteson  J.— It  is  quite  clear  that,  in  order  to  satisfy 
this  section  of  the  statute,  it  is  not  necessary  for  the  pauper 
to  have  resided,  in  the  legal  sense  of  the  word,  elsewhere. 
It  certainly  did  appear  to  me,  at  first,  very  strange,  that  a 
parish  might  remove  a  lunatic  pauper,  and  so  rid  themselves 
of  the  burden  of  his  maintenance,  but  such  is  not  the  case 
here,  the  pauper  was  in  the  first  instance  removed  by  his  re- 
lations.    I  have  no  doubt  that  he  then  "ceased  to  inhabit/' 

Coleridge  J. — I  still  entertain  some  doubts  whether 
this  case  was  in  the  contemplation  of  the  framers  of  the 
statute,  but,  upon  the  whole,  I  think  this  pauper  ceased  to 
inhabit  within  the  meaning  of  it. 

WiOHTMAN  J. — There  may  in  some  cases  be  difficulties 
in  the  application  of  this  law.  but  they  do  not  exist  in  this 
instance.     The  words  are  too  strong  to  be  overcome. 

G.  Order  of  Sessions  quashed  (a), 

(a)  See  the  preceding  case. 


Wedaetdtnf,  In  the  matter  of  the  Bailiff  of  Wakefield, 
November  3d. 

The  Court  on  SiR  W.  W.  FOLLETT  S.  G.  moved  for  a  mandamus  to 
^""S  maJda.''''  be  directed  to  the  lord  of  the  manor  of  Wakefield,  and  the 

mus  to  go  keeper  of  the  gaol  at  Halifax  within  the  manor,  commanding 

m  Uie  firet  in-  ^^^"^  ^^  8*^®  "P  ^^^  ^^y  °^  •  debtor  who  had  died  within 

stance,  com-  the  gaol  to  his  executors  for  interment,     it  appeared  on  the 

raanding  a  mt     *             «•                        ^   t             •          ..               ii 

gaoler  to  j^ive  aindavits  made  m  support  of  the  motion,  that  an  inquest  bad 

tllL  b^d'^of  L  ^^^^  ^^^^  ^  ^**®  ^^^'  *"^  ^^  ^^^  coroner  had  issued  his 

debtor  dead  warrant  for  the  burial,  but  that  the  gaoler  refused  to  give  it 

within  the 

gnol.  it  being  sworn  that  he  refused  to  do  so  until  a  certain  sum  he  claimed,  as  a  debt 

owing  by  the  deceased  for  maintenance,  were  paid. 
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up  on  demand  made  upon  him,  unless  a  certain  sum,  alleged 
to  be  due  to  him  for  the  maintenace  of  the  deceased,  and 
for  wines,  &c.  supplied  to  him,  should  be  paid. 

Lord  Denman  C.  J. — We  think  the  writ  should  go 
peremptorily  in  the  first  instance,  and  the  party  may  have 
liberty  to  return  any  denial  or  excuse  of  the  charge  without 
being  in  contempt. 

Williams,  Coleridge  and  Wightman  Js.  concurred. 
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{n  re 
the  BaiiifT  of 
Wakefield. 


Rule  absolute  accordingly. 


Brook  v.  Jennet  and  another. 

XRESPASS  for  cutting  the  trees,  bushes  shrubs  and  thorns 
of  the  plaintiff. 

Plea:  not  guilty  "by  statute.*' 

The  case  was  tried  before  Patieson  J. 
summer  assises,  1840. 


Tkuridey, 
Nov.  lUh. 

By  5  UdWUL 
4,  c.  50,  8. 65, 
"ifthesarvey- 
or  shall  think 


(a)  This  section  enacts  *'  That 
if  the  surreyor  shall  think  that  any 
carriageway  or  cartway  is  preju- 


at  the  Suffolk  "  «'!;«g«''«y 

or  cartway, 
The  trespass  proved  was  that  the  &c.  prejudiced 

defendants  had  cut  and  damaged  a  hedge  of  the  plaintiff.  o?any  hedges. 

The  defendants  justified  under  5  &  6  IfilL  4,  c.  50.  s.  65  (a),  and  t»>«t  ihe  ' 

sun  and  wind 

diced  b,  the  shade  of  lu);  hedge,  ft^^^j"^'** 
or  by  any  trees,  except  those  trees  hiiihwaT  or  if 
planted  for  ornament  or  for  shelter,  any  obstruc- 
tion is  caused 

in  any  carriageway  or  cartway  by  any  hedge  or  tree,  it  shall  be  lawful  for  one  justice, 
Ac.**  to  summon  the  owner  of  the  hedges  at  a  special  sessions,  <'  to  shew  cause  why  the 
said  hedges  are  not  cut,  &c.  in  such  manner  that  the  carriageway,  &c.  shall  not  be  pre- 
judiced by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded  from  such 
carriageway,  &c.  to  the  damage  thereof,  or  why  the  obstruction  caused  in  such  carriage- 
way, &c.  should  not  be  removed,  &c.  and  if  such  justices  shall  order  thai  such  hedges 
shall  be  cut,  8^c,  in  manner  aforetaH  or  such  obstruction  removed,"  and  the  owner 
shall  not  comply  within  leu  days,  he  may  be  convicted  and  fined,  and  the  surveyor  may 
himself  cut  the  hedges. 

In  trespass  for  cutting  the  plaintiflF's  hedge,  a  surveyor  justified  under  the  act,  because 
the  plaintiff  had  failed  to  comply  with  an  order,  reciting  that  the  plaintiff  had  neglected 
to  cut  his  hedge,  **  whereby  the  sun  and  wind  were  excluded  from  the  carriageway,  &c. 
to  the  damage  thereof,  and  whereby  also  obstructions  were  caused  therein,"  and  orders 
ing  him  to  cause  the  said  hedges  to  be  cut,  and  the  said  obstruction  to  the  damage  of 
the  said  highway  to  be  removed,  &c. 

Heldy  that  the  order  was  bad  in  substance,  and  did  not  justify  the  surveyor;  because 
it  reouired  the  plaintiff  to  cut  bis  hedge  generally,  without  specifying  tlie  manner  in 
whicD  it  was  to  be  done. 
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on  the  ground  that  the  plaintiff  had  failed  to  comply  with 
the  following  order  of  justices. 

The  order  recited  the  complaint  on  the  oath  of  one  of  the 
defendants  that  the  plaintiff,  ^*  being  the  owner  of  a  certain 
farm,  hereditaments,  and  premises  situate  in  the  said  parish 
of  &c.  in  the  occupation  of  Sec.  had  neglected  or  refused  to 
cut,  prune,  or  plash  the  hedges,  and  to  prune  or  lop  the  trees 
hereinafter  mentioned  upon  his  said  farm  at  8lc.  that  is  to 
say,  the  several  trees  on  the  right  hand  side  of  the  said  car- 
riageway or  cartway,  situate  in  the  said  parish  of  Sec. 
leading  from  8cc.  to  &c.,  growing  or  standing  in  the  fence  of 


to  any  hop  ground,  house,  building, 
or  courtyard  of  the  owner  thereof, 
growing  in  or  near  such  hedges  or 
other  fences,  and  that  the  sun  and 
wind  are  excluded  from  such  high- 
way to  the  damage  thereof,  and  if 
any  obstruction  is  caused  in  any 
carriageway  or  cartway  by  any 
hedge  or  tree,  it  shall  be  lawful  for 
any  one  justice  of  the  peace,  on 
the  application  of  the  said  sur- 
veyor, to  summon  the  owner  of  the 
landy  on  which  such  hedges  or  trees 
are  growing  next  a^oining  to 
such  carriageway,  or  cartway  to 
appear  before  the  justices  at  a 
special  sessions  for  the  highways, 
to  shew  cause  why  the  said  hedges 
are  not  cut,  pruned  or  plashed,  or 
such  trees  not  pruned  or  lopped 
in  tuck  manner  that  the  carriage- 
way or  cartway  shall  not  be  pre- 
judiced by  the  shade  thereof,  and 
that  the  sun  and  wind  may  not  be 
excluded  from  such  carriageway  or 
cartway  to  the  damage  thereof;  or 
why  the  obstruction  caused  in  such 
carriageway  or  cartway  should  not 
be  removed;  and  the  question  as 
to  the  cutting,  pruning,  or  plashing 
such  hedges,  or  the  pruning  and 
lopping  such  trees,  or  the  removal 


of  such  obstruction  as  aforesaid, 
shall  upon  proof  of  the  service  of 
such  summons,  and  whether  the 
owner  attend  or  not,  be  determined 
at  the  discretion  of  such  last  men- 
tioned justices;  and  if  such  justices 
shall  order  and  direct  that  such 
hedges  shall  be  cut,  pruned  or 
plashed,  or  such  trees  pruned  and 
lopped  in  manner  aforesaid,  or 
such  obstruction  removed,  the  said 
owner  shall  comply  therewith  with- 
in ten  days  after  a  copy  of  such 
order  shall  have  been  left  at  the 
usual  place  of  abode  of  the  said 
owner,  or  of  his  steward  or  agent, 
and  in  default  thereof  shall  forfeit 
on  conviction  a  sum  not  exceeding 
forty  shillings ;  and  the  said  twr* 
veyoTt  if  the  order  of  the  said  jus- 
tices is  not  complied  with,  shall 
and  he  is  hereby  authorised  and 
required  to  cut,  prune  or  plash 
such  hedges,  and  td  prune  and  lop 
such  trees,  for  the  benefit  and  im- 
provement of  the  highway,  and  to 
remove  such  obstruction  as  afore- 
said, to  the  best  of  his  skill  and 
judgment,  and  according  to  the 
true  intent  and  meaning  of  this 
act/' 
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a  certain  field  called  &c.;  also  the  trees  growing  or  standing        i84i. 
in  a  belt  or  plantation  on  the  right  hand  side  of  the  said      ^"^'^^'^^ 
carriage  way  or  cart  way,  approaching  the  front  entrance  to  ^^^ 

the  farm  house  belonging  to  him  the  said  A.  B.  (the  plain-  Jbhmbt. 
tiff);  and  also  in  the  belt  or  plantation  on  the  same  side  of 
the  said  carriage  way  or  cart  way  beyond  the  said  entrance, 
and  the  gate  leading  into  his  said  farm  yard ;  and  also 
the  trees  and  hedges  on  the  same  side  of  the  said  car- 
riage way  or  cart  way  growing  or  standing  in  a  fence 
adjoining  a  certain  field  called  Shortlands ;  and  likewise  the 
trees  and  hedges  on  the  left  hand  side  of  the  said  carriage 
way  or  cart  way  growing  or  standing  in  the  fence  of  a  certain 
other  field  called  &c.,  whereby  the  sun  and  wind  were  ex- 
cluded from  the  said  carriage  way  or  cart  way  to  the  damage 
thereof,  and  whereby  also  obstructions  were  caused  in  the 
said  carriage  way  or  cart  way  contrary  to  the  statute  in  that 
case  made  and  provided.  And  whereas  also  the  said  A,  B. 
(the  plaintiff)  has  appeared  before  us  the  said  justices  at 
the  special  sessions  for  the  highways  held  at  &c.  on  &c. 
in  pursuance  of  a  summons  duly  served  upon  him  to  an- 
swer the  said  charge,  and  the  said  offence  has  been  fully 
proved  before  us  upon  the  oath  of  G.  R.  also  one  of  the 
surveyors  of  the  said  highway,  we  the  said  justices  hereby 
order  the  said  A,  B,  to  cnttse  the  said  hedges  to  he  cut,  pruned 
or  plashed,  and  the  said  trees  to  be  pruned  or  lopped,  and 
the  said  obstruction  complained  of  to  the  injury  or  damage 
of  the  said  highway  removed  within  ten  days  from  the  service 
hereof."  &c.  &c.  Several  objections  were  taken  to  the 
order  and  overruled.     Verdict  for  the  defendants. 

Kelly  in  the  Michaelmas  term  following  moved  for  a 
new  trial  on  the  ground  of  misdirection.  He  made  four 
objections  to  the  order :  I.  That  the  order  did  not  brihg  the 
plaintiff  within  the  statute,  as  it  did  not  state  that  he  was 
the  owner  of  the  land  next  adjoining  the  road.  2.  That  the 
order  for  the  plaintiff  to  cut  8cc.  was  absolute,  and  not  to 
cut  tit  such  manner  that  the  road  should  not  be  injured  by 
the  exclusion  of  the  sun  and  wind.     3.  That  the  order  was 

VOL.  I. — G.  D.  T  T 
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to  cut,  prune  or  plash,  in  the  alternative.  4.  Thai  the  order 
recited  that  the  said  offence  had  been  fully  proved,  whereas 
it  was  no  offence  to  refuse  to  cut  before  the  order  was  made. 

Biggs  Andrews  and  Byles  now  shewed  cause.  (The 
ground  on  which  the  Court  gave  judgment  renders  it 
unnecessary  to  give  the  argument  on  any  objection  except 
the  Srd).  The  objection,  that  the  order  to  the  plaintiff  to 
cut  his  hedge  does  not  point  out  in  what  manner  he  is  to 
cut,  is  an  objection  of  form  only  and,  therefore,  if  tenable, 
is  cured  by  the  107  th  and  118th  sections  of  the  act,  and 
this  Court  has  always  construed  orders  less  strictly  than 
convictions,  and  supported  them  by  every  reasonable  intend- 
ment.   Rex  V.  Morris  {a).  Rex  v.  Middlehursi(b). 

But  the  order  does  sufficiently  indicate  the  manner  in 
which  the  plaintiff  was  to  do  the  act  required.  The  order 
recites  that  by  reason  of  the  plaintiff  not  cutting  his  hedge 
the  sun  and  wind  were  excluded  from  the  road,  to  the 
damage  thereof,  and  obstructions  caused  therein,  and  then 
requires  him  to  cause  his  hedge  to  be  cut  and  the  said  ob- 
struction to  the  damage  of  the  road  to  be  removed.  He 
is  to  cut  therefore  in  such  manner  as  to  remove  a  specified 
obstruction. 

It  is  however  immaterial  to  the  defendants  whether  the 
order  is  good  or  bad.  The  justification  of  the  defendants 
depends  not  upon  the  order,  but  upon  the  statute.  By  the 
statute  they  were  bound  to  obey  the  order,  under  the  penalty 
imposed  by  the  20th  section.  If  the  order  was  bad,  it 
should  have  been  quashed  on  appeal,  for  an  '^  order  being  a 
judicial  act  continues  an  order  till  avoided  :*'  Hall  v.  Biggs{c), 
The  order  is  a  judgment,  and,  so  long  as  it  subsists,  its 
defects  cannot  be  taken  advantage  of  in  a  collateral  proceed- 
ing like  the  present:  Prigg  v.  Adams, {d) 

Kelly  (widi  whom  was  O'Malky)  contrk.    The  107th 

(fl)  4  T.  R.  550.  (c)  2  Salt  674. 

(b)  1  Burr.  399.  {d)  2  Saft.  674. 
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section  applies  to  quashing  orders  for  want  of  form  and  to 
removing  them  by  certiorari.  The  present  objection  is 
not  of  a  formal  character  and  may  be  insisted  on  by  action, 
notwithstanding  the  certiorari  clause.  All  orders  wbc'- 
ther  of  justices  or  of  the  Lord  Chancellor  must  state  facts 
to  shew  jurisdiction,  and  there  is  no  distinction  in  this 
respect  between  an  order  and  a  conviction :  Day  v.  Kif^{a)^ 
Christie  v.  Unwin  (6).  The  surveyor  is  invested  with 
power  to  enter  upon  the  premises  of  another  in  default  of 
bis  doing  a  particular  act  after  lawful  demand  upon  him  to 
do  it  It  is  right,  therefore,  that  the  owner  of  such  premises 
should  have  full  notice  of  that  which  he  is  to  do.  This 
order  requires  the  plaintiflf  to  remove  the  "  obstruction,^' 
but "  obstruction"  is  too  general  a  term,  and  its  introduction 
cannot  cure  the  previous  defect  in  the  order.  The  statute 
authorises  the  justices  to  call  upon  a  person  to  shew  cause 
why  he  should  not  cut  his  hedge,  so  that  the  road  shall  not 
be  prejudiced  by  the  shade  &c.  and  justices  may  order  him 
to  cut  in  the  manner  aforesaid^  but  they  are  not  authorised 
to  make  an  order  upon  a  person  generally  to  cut  his  hedge. 
The  word  '' obstruction"  in  the  act  plainly  signifies  some- 
thing different  from  the  obstruction  occasioned  by  the 
shade  of  trees  and  hedges.  The  order  should  have  required 
the  plaintiff  to  cut  his  hedge  in  a  particular  way,  so  as  to 
produce  a  particular  effect,  viz.  so  that  the  hedge  should 
not  injure  the  road  by  excluding  the  sun  and  wind.  In 
Rex  V.  Wahh  (c)  a  conviction  for  detaining  the  certificate 
of  a  ship's  registry  was  held  bad  because  it  did  not  state  the 
purpose  for  which  the  certificate  was  wanted.  (He  was 
then  stopped.) 

Lord  Dekman  C.  J. — We  all  think  this  a  fatal  objection. 
It  is  to  be  lamented  that  the  words  of  the  statute  were  not 
adopted.     Where  an  order  requires  a  party  to  do  an  act 

(fl)5  A,  &E.  359;  5.  C.  6  N.  &  (6)  11  A.  k  E.  373;  5.  C.SPi 
M.  1145.  &  D.  204. 

(c)  3  N.  &  M.  633. 
T  T  3 
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necessarily  involving  the  exercise  of  some  discretion,  it  is 
necessary  he  should  have  some  direction  to  guide  bim  in 
doing  the  act.  The  justices  should  have  ordered  the  plain- 
tiff not  simply  to  remove  the  obstruction,  but  do  it  in  the 
manner  and  for  the  purposes  specified  by  the  statute. 

Pattbson  J. — I  am  of  the  same  opinion,  though  I  bad 
some  doubt  during  the  argument  whether  it  was  not  im- 
mediately under  the  act  that  the  defendants  justified,  and 
whether  the  order  was  not  unnecessary  to  their  defence.  But 
the  surveyor  is  not  himself  to  act,  unless  the  order  is  dis- 
obeyed, and  cannot  be  protected  in  acting  unless  the  order 
disobeyed  is  a  good  order. 

Williams  J. — ^The  language  of  the  65th  section  removes 
all  doubt.  The  surveyor  is  not  to  act  until  after  default 
made  in  complying  with  the  order  of  justices;  and  it  is 
non-compliance  with  a  good  order  only  that  can  justify  the 
surveyor  in  acting.  Now  the  order  to  be  made  by  the 
63th  section  is  that  such  hedges  shall  be  cut  &c.  in  man- 
ner aforesaid,  that  is,  (referring  to  the  previous  words,) 
"  in  such  manner  that  the  carriage  way  or  cart  way  shall 
not  be  prejudiced  by  the  shade  thereof,  and  that  the  sun 
and  wind  may  not  be  excluded  from  such  carriage  way  or 
cartway  to  the  damage  thereof,  and  why  the  obstruction 
caused  in  such  carriage  way  or  cart  way  should  not  be  re* 
moved.*'  This  order  omits  all  mention  of  the  manner  in 
which  the  hedge  is  to  be  cut. 


Coleridge  J. — I  am  of  the  same  opinion.  There  is 
undoubtedly  an  apparant  hardship  in  the  case  of  the  defen- 
dants. This  is  often  the  case  where  inferior  officers  have  to 
act  upon  the  orders  of  those  above  them,  and  was  the  case 
with  constables  before  the  legislature  interfered  to  protect 
them.  The  defendants  are  prim&  facie  trespassers ;  they 
justify  however  under  an  order  of  justices.  That  order  is 
no  order,  if  substantially  defective.  The  defect  relied  on  is 
a  defect  in  substance.      All  that  the  plaintiff  could  have 
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been  required  to  do  was  to  cut  his  fences  in  a  particular 
way,  so  as  to  produce  a  certain  specific  result,  and  this  order 
is  general  and  unqualified. 

D»  Rule  absolute. 


Downs  v.  George  Cooper.  Monday^ 

Replevin.      The  defendant  avowed  the  taking  as  a  xhe  defendant 

distress  for  rent  arrear.    The  plaintiff's  plea  in  bar  to  the  demised  pre- 
^  „  mises  to  the 

avowry  was  as  follows : —  plaintiff,  who 

That  the  defendant  ought  not  to  avow  the  taking  of  the  said  Pyj^r^'j-^r'*' 
goods  and  chattels  in  the  declaration  mentioned  in  the  said  them  for  some 
dwelling-house  in  which  &c.,  and  justly  &c.,  because  that  be-  defendant  • 
fore  the  said  tiurie  when  &c.^  to  wit,  on  the  day  and  year  iiii^he  disputes  hav- 
declaration  mentioned,  certain  disputes  and  differences  had  tv^een  \he  de- 
arisen,  and  were  then  pending,  between  the  defendant  and  feodant  and  a 
one   Thomas  Cooper^  touchmg  and  concennng  the  right,  to  the  rightful 

title  and  interest  of  and  into  the  said  undivided  third  part  ownership  of 

*^  _     the  demised 
in  the  said  avowry  mentioned  of  the  said  dwelling-house  in  premises,  it 

which  &c.,  insomuch  that  the  plaintiff  did  not  know  to  abUJeb^acase 
which  of  the  two  he  was  in  law  bound  to  pay  his  rent  in  to  be  sab- 
respect  thereof,  and  thereupon,  for  the  putting  an  end  to  barrister,  who 

the  said  differences,  the  said  defendant  and  Thomas  then,  to  G?^®  his  opi- 

,        _  ,      ,  ^  _  _  1    .    i.  .         .         n*on  in  favour 

Wit,  on  the  oth  day  of  May,  1839,  and  before  the  time  of  the  third 

when  8cc.  respectively  submitted  themselves  to  the  opinion  party,  where- ^ 

of  one  Edward  Purton  Cooper ^  to  be  given  of  and  con-  tiff  being  in- 

cerning  the  said  differences,  and  in  consideration  thereof,  deciston^paid 

and  that  the  said  Thomas,  at  the  request  of  the  defendant,  hi?  rent  to  the 

had  then  promised  the  defendant  to  abide  by  the  opinion  of  xhe  defendant 

the  said  Edward  Purton  Cooper,  to  be  so  given  in  and  upon  distrained  for 
.      ,.   ,  .  ,        .  .      ,        ..  rent  due  after 

the  premises,  in  all  things  therein  contained  on  his  part  to  be  the  decision, 

abided  by,  the  defendant  then  promised  the  said  Thomas  to  ^^^  \eaj*ed " 

abide  by  the  same  in  all  things  therein  contained  on  his  part  the  facts  above 

to  be  abided  by,  and  the  plaintiff  in  fact  saith,  that  the  said  that^t  was  a  ' 

Edward  Purton  Cooper^  having  taken  upon  himself  the  question  for 

burthen  of  the  said  opinion,  afterwards  and  before  the  said  ther  the  de- 
fendant by  his 
acts  had  not  admitted  that  his  title  was   at  an  end,  and  consequently  had  oo  right  to 
distrain. 


CASES  IN  THE  QUEEN's  BENCH, 

time  8cc.  to  wit^  on  the  day  and  year  in  the  declaration 
mentioned^  gave  his  opinion  between  the  defendant  and  the 
said  Thomas,  of  and  concerning  the  said  differences,  and  did 
thereby  give  it  as  his  opinion  that  all  right,  title,  and  interest 
of,  in,  and  to  the  said  undivided  third  part,  in  the  said 
avowry  mentioned,  of  the  said  dwelling-house  in  which  8cc« 
was  then  of  right  vested  in  the  said  Thomas,  and  not  in  the 
said  defendant,  and  that  the  said  defendant  had  no  right, 
title,  or  interest  therein,  or  any  part  thereof,  of  which  said 
opinion  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  in  the  declaration  mentioned,  and  before  the  said  time 
when,  &c.,  had  notice,  and,  in  pursuance  of  the  said  sub- 
mission, the  muniments  of  the  said  undivided  third  part 
of  the  house,  in  which  &c.,  were  given  up  to  Thomas  by  the 
consent  and  approbation  of  the  defendant.  And  the  plain- 
tiff further  saith,  that  afterwards,  to  wit,  on  the  day  and  the 
year  in  the  declaration  mentioned,  and  before  the  said  time 
when  &c.  he  with  the  consent  and  approbation  of  the  de- 
fendant did  attorn  to  the  said  Thomas,  and  then  became  and 
was  and  from  thence  hitherto  hath  been  and  still  is  tenant 
to  the  said  Thomas  of  the  said  undivided  third  part  of  the 
said  dwelling-house  in  which  8cc.  without  this  that  at  the 
said  time  when  8cc«  the  plaintiff  held  or  enjoyed  the  said 
undivided  third  part  of  the  said  dwelling-house,  in  which 
8ic«  with  the  appurtenances  as  tenant  thereof  to  the  defend- 
ant, under  the  alleged  demise  thereof  in  the  said  avowry 
mentioned,  in  manner  and  form  8cc. 

At  the  trial  before  Liord  Denman  C.  J.  at  the  Cheshire 
summer  assizes,  1840,  it  appeared  in  evidence  that  in  1835 
the  plaintiff  had  been  let  in  as  tenant  by  the  defendant 
of  the  premises  upon  which  the  distress  now  replevied  was 
made.  He  paid  rent  from  1835  to  1838  to  the  defendant. 
In  1838  a  dispute  arose  between  the  defendant  and  T. 
Cooper,  the  latter  claiming  the  estate.  The  property  being 
small,  they  agreed  to  take  the  opinion  of  a  conveyancer 
upon  the  construction  of  a  will,  upon  which  the  title  de- 
pended, and  to  be  bound  by  such  opinion.    The  opinion  was 
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i^ktn,  and  on  the  10th  of  April,  1838,  a  meeting  took  place  1841. 
at  the  office  of  the  defendant's  attorney,  at  which  were 
present  the  defendant  and  T.  Cooper,  when  the  former 
admitted  that  the  opinion  was  against  him,  and  in  hii  pre- 
sence,  and  with  the  consent  of  his  attorney,  delivered  the 
title  deeds  to  21  Cooper,  The  latter  sent  a  notice  to 
the  plaintiff  to  pay  the  rent  to  him,  which  he  afterwards 
did,  without  any  interference  on  the  part  of  the  defendant 
until  August,  1839,  when  the  distress,  the  subject  of  this 
suit,  was  made. 

It  was  objected  on  the  part  of  the  defendant  that  nothing 
had  been  shewn  sufficient  in  law  to  put  an  end  to  the  te- 
nancy or  convey  the  reversion  to  T*  Cooper.  Lord  Den^ 
man  C.  J*  overruled  the  objection,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit»  and  left  it  to  the  jury  to 
say  whether  they  were  of  opinion  that  the  defendant  had 
authorised  a  communication  to  be  made  to  the  plaintiff 
that  he  should  no  longer  consider  himself  as  his  landlord, 
and  directing  him  to  pay  the  rent  to  and  become  the  tenant 
of  Thomas.  His  lordship  told  them,  if  they  thought  so,  that 
the  plea  was  proved,  and  that  they  ought  to  find  a  verdict 
for  the  plaintiff.  The  learned  judge  reserved  leave  to  the 
defendant  to  move  to  enter  a  verdict,  and  a  rule  having  been 
obtained, 

JervU  and  Wehby  shewed  cause.  The  only  question  in 
this  case  was  one  of  fact,  and  that  has  been  properly  deter** 
mined  by  the  jury.  There  was  evidence  that  the  defendant 
had  authorised  his  attorney  to  liberate  the  plaintiff  from  the 
contract  of  tenancy ;  and  the  case  is  like  that  of  a  tenant  to  a 
mortgagor,  who  has  been  directed  by  him  to  pay  the  rent  to 
the  mortgagee. 

Where  two  parties  submit  a  question  to  a  third,  his  de-* 
cision  upon  it  has  the  same  effect  as  a  declaration  or 
admission  by  a  person  making  the  submission.  This  plea 
is  in  substance  non  tenuity  and  it  was  made  out.  The  fal- 
lacy of  the  argument  on  the  other  side  is  in  assuming  that 
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some  conveyance  was  necessary,  whereas  what  was  done 
operates  not  by  way  of  conveyance,  but  by  shewing  that 
the  defendant  never  had  any  right,  except  by  the  suiFi^fance 
of  Thomas  Cooper,  which  estate  by  sufferance  his  inter- 
ference has  determined.  The  decision  of  the  referee^  ac- 
quiesced in  by  the  defendant,  was,  that  he  had  no  title. 
The  parties  referring  are  bound  by  the  opinion^  whether  it 
be  right  or  not:  Price  v.  Hollis{a). 


E.  F.  Williams  contra.  It  is  clear  that  a  term  existed 
between  the  plaintiff  and  the  defendant ;  under  him  the 
plaintiff  entered.  The  tenancy  was  confirmed  by  payment 
of  rent  and  submissions  to  distresses.  That  term  being 
thus  created/  the  title  of  the  reversioner  can  only  be  de- 
stroyed by  a  surrender  by  the  tenant,  or  by  an  assignment 
of  the  reversion.  Both  are  equally  out  of  the  question 
in  this  case.  There  was  clearly  no  assignment  of  the  re- 
version, that  can  be  only  by  deed,  without  which  an  attorn- 
ment is  inoperative.  Then  was  there  any  surrender?  '*  A 
surrender  is  a  yielding  up  of  an  estate  for  life,  or  for  years, 
to  him  that  hath  an  immediate  estate  in  reversion  or  re- 
mainder (6).'*  '^  A  surrender  of  property  taken  is  of  two 
sorts,  viz.  a  surrender  in  deed  or  by  express  words,  and  a 
surrender  in  law  wrought  by  operation  of  law  (c).*'  A  sur- 
render by  words  is  required,  by  the  statute  of  frauds,  to  be 
by  note  in  writing;  there  is  here  no  such  note  :  a  surrender 
by  operation  of  law  may  be  without  writing ;  but  there  are 
here  none  of  the  circumstances  from  which  it  is  to  be  in- 
ferred. Thomas  v.  Cook  {d),  and  similar  cases  (e),  shew 
what  is  necessary.  In  that  case  there  was  a  notorious 
change  of  possession.  But  here  a  snirender  was  clearly 
never  thought  of:  there  was  no  pretence  for  saying  there 
was  any  attempt  to  surrender  to  the  defendant,  either  before 
or  after  the  supposed  assignment.     It  makes  no  difference 


(a)  1  Mau.  &  S.  605. 
(6)  Co.  Lit.  337  b. 
(c)  Id.  338. 


(<0  8B.&Ald.  119, 
(e)  Vide  Rex  v.  InhahUantt  of 
Siow  Bardolph,  1  B.  &  Ad.  S19. 
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that  the  demise  by  the  defendant  was  not  under  seal.  If  it 
be  contended  that  there  was  a  surrender,  the  tenancy  now 
subsisting  is  a  new  one  by  a  fresh  demise  from  Thomas 
Cooper,  and  he  could  therefore  recover  the  rent  from  the 
plaintiff.  *  Suppose  he  brought  an  action  for  the  rent,  and 
the  counts  in  the  declaration  were  special,  what  could  it 
state  to  shew  any  title  in  Thomas  Cooper  against  the  plain- 
tiff? If  it  set  out  the  demise  by  the  defendant  and  an  as- 
signment by  him,  it  is  clear,  if  that  were  not  proved,  he  could 
not  recover,  nor  could  he  state  any  thing  to  shew  that  the 
tenancy  was  a  tenancy  newly  created  after  the  opinion  of 
counsel  was  submitted  to  by  defendant.  The  evidence, 
however,  was  never  advanced  to  shew  a  new  tenancy,  but 
to  shew  that  defendant  had  no  title.  Nor  was  there  any 
estoppel,  which  is  so  called,  '^  because  a  man's  own  act  or 
acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth  (a)"  There  was  no  act  which  could  have 
such  an  effect.  At  the  utmost  there  was  but  an  abortive 
attempt  to  convey  the  defendant's  interest  in  the  premises. 
No  interest  passed  by  any  act  or  instrument,  or  if  any  in- 
terest did  pass,  then  there  is  no  estoppel  (A).  In  the 
case  of  a  demise  after  a  mortgage,  supposing  the  tenant  may 
be  permitted  to  shew  that  the  mortgagee  has  interfered  witli 
the  possession  given  by  the  mortgagor,  and  that  he  is  there- 
fore no  longer  liable  to  pay  rent  to  him,  such  evidence 
would  be  admissible,  because  it  would  shew  that  the  land- 
lord's title,  which  was  at  most  a  tenancy  at  will,  has  expired 
and  determined  by  the  act  of  the  mortgagee :  Doe  d.  i7ig- 
ginbotham  v.  Barton  {c). 

The  circumstances  of  this  case  might  amount  to  an  au- 
thority to  the  plaintiff  to  pay  rent  to  Thomas  Cooper,  but 
there  is  no  plea  to  admit  him  into  that  case. 
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Lord  Denman  C.  J. — I  am  not  sorry  that  this  discus- 


(a)  Co.  Liu.  358,  a.  (c)  3  P.  &  D.  194. 

(6)  Vide  Com.  Dig.  Estoppel,  £.  8. 
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1841.  sion^  upon  the  poirtt  which  I  reierved  at  the  trial,  has  taken 
place,  because  we  are  all  satisfied  that  the  question  might 
be  properly  left  to  the  jury  to  say  whether  the  defendant 
by  his  conduct  had  not  deprived  himself  of  all  right  to  re- 
cover rent  from  the  plaintiff.  The  Court  concur  iu  the  view 
I  took  at  the  trial,  that  upon  the  strictest  principles  of  law 
the  defendant's  title  must  be  considered  as  determined. 
The  declaration  which  he  made,  or  authorised  to  be  madej 
that  the  rent  was  in  future  to  be  paid  to  another,  was  evi- 
dence that  the  title,  by  force  of  which  he  demised  to  the 
plaintiff,  was  at  an  end. 

Williams  J.-*-^!  am  of  the  same  opinion^  A  tenant, 
though  he  cannot  dispute  the  title  of  him  under  whom  he 
has  entered,  may  shew  that  the  title  has  been  since  deter- 
mined. The  acts  of  the  defendant  are  equivalent  to  a  di- 
rect admission  by  him  that  his  title  was  at  an  end. 

CoLBRiDOu  J.-^I  think  this  case  falls  strictly  withm 
the  rule,  that  the  tenant  may  shew  that  his  landlord's  title 
has  expired.  The  question  is  whether,  upon  undisputed 
facts,  the  relation  of  landlord  and  tenant  between  the 
plaintiff  and  the  defendant,  has  ceased,  and  I  think  it 
had*  The  defendant  must  be  considered  as  saying  to  the 
plaintiff,  my  title,  good  or  bad^  whatever  it  was,  by  which 
I  demised  to  you,  is  at  an  end.  Mr.  WUliams  put  a  dif* 
ficulty  in  argument,  that  there  had  been  no  sufficient  assign* 
ment  of  the  reversion,  but  the  correct  view  of  the  case  is, 
that  there  was  no  reversion  to  assign,  the  title  of  the  lessor 
was  determined,  and  the  continued  possession  was  by  per- 
mission of  the  real  owner,  to  whom  the  tenant  would  be 
liable  for  the  occupation. 

WiohtMan  J.^^I  am  of  the  same  opinion.  No  doUbt 
a  tenancy  did  exist  between  the  plaintiff  and  the  defendant, 
by  which  the  latter  could  justify  a  distress,  and  which  the 
plaintiff  would  be  estopped  from  disputing,  if  things  had 


MICHAELMAS  TERM,  V  VICT.  579 

remained  as  they  were  at  the  time  of  the  defendant's  demis  1841. 

to  the  plaintiff,  but  I  think  the  declaration  which  he  made 
himself,  or  which  was  made  by  his  authority,  amounted  to 
an  admission  that  his  title  was  at  an  end,  and  that  he 
claimed  title  no  longer.  That  a  tenant  may  shew  that 
his  landlord's  title  has  determined  there  can  be  no  doubt : 
Oravenor  v.  Woodhou$e{a)  and  other  cases  shew  that. 

G.  Rule  discharged. 

(a)  7  B.  Moore,  389. 


Evans  v.  David  Rees. 

Rees,  administratrix  (in  scire  facias)  v*  Evans.  Tuesday, 

Nov.  %2d. 
Rule  calling  on  Mr.   Capel  Hanhury   Leigh  to  shew  The  Court 
cause  why  he  should  not  pay  Evans*  costs  in  the  above  ^f^j,  ^  judg-'^ 

suits,  on  the  ground  that  Evans  was  in  fact  merely  his  mentfonhe 

r      ,  ,    1        .  t  «  defendant  in  a 

representative  m  them,  and  that  he  was  the  real  party  to  personal  ac- 

the  litigation.     It  appeared  from  the  affidavits  that  this  ^^^^^^  ™*^®  * 
was  an  action  of  replevin,  in  which  the  question  to  be  tried  pay  the  costs 
was  what  was  the  true   boundary  line  of  two  adjoining  ^^^^^  hewM 
manors,  one  belonging  to  Mr.  C.  Jf.  Leigh,  the  other  to  the  real  plain- 
Sir  Charles  Morgan,     The  debateable  land  was  of  the 
extent  of  £00  or  300  acres,  containing  valuable  minerals. 
The  parties  on  the  record  were  respectively  tenants  of  Mr. 
Leigh  and  Sir  C.  Morgan,  and,  as  it  was  sworn,  persons  not 
of  any  substance  nor  having  more  than  a  nominal  interest 
in  the  subject  of  the  suit. 

It  appeared  that  there  had  been  a  former  suit  between 
Evans  and  one  Gething,  who  was  a  commoner  on  Sir  C 
Morgan* s  manor.  This  cause  was  referred,  and  Mr.  Leigh 
and  Sir  C.  Morgan  became  parties  to  the  reference,  and,  it 
having  been  decided  in  favour  of  Mr.  Leigh,  Sir  C.  Morgan 
paid  all  the  costs,  in  obedience  to  a  decision  of  Mr.  Baron 
Alderson.  The  present  action  of  replevin  was  afterwards 
brought  against  David  Rees  (deceased  since  the  judgment) 
for  distraining  cattle  belonging  to  Evans,  then  depasturing 
on  land  awarded  on  the  former  reference  to  belong  to  Mr. 
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1841.  Leigh.  The  present  rule  was  granted  principally  on 
affidavits  which  had  been  made  by  Evans  and  his  attorney,  in 
an  early  stage  of  the  cause,  on  an  unsuccessful  application  to 
change  the  venue,  in  which  Evans  disclaimed  any  real  interest 
in  the  suit,  and  the  latter  swore  that  he  acted  solely  at  the 
instance  and  on  behalf  of  Mr  Leigh,  and  that  he  was  the 
real  plaintiff.  On  that  motion^  a  suggestion  that  D.  Rees 
was  not  defending  the  suit  on  his  own  behalf,  was  denied 
by  the  affidavits  in  answer.  It  further  appeared  that,  before 
the  trial  of  the  cause,  Evans*  attorney  had  offered  to  give 
an  undertaking  to  pay  the  costs,  if  the  verdict  should  be 
against  him,  if  Rees*  attorney  would  do  so  also,  but  the 
latter  declined  this  proposal. 

Sir  W.  W.  FolUtt  S.  G.  and  E.  V.  Williams  now  shewed 
cause.  The  Court  has  no  jurisdiction  to  make  such  an 
order  as  is  prayed  for.  They  cannot  compel  a  landlord 
who  brings  an  action  in  the  name  of  his  tenant  to  pay  the 
costs.  If  in  an  early  stage  of  the  cause  it  is  suggested  that 
there  is  a  hardship  in  allowing  the  landlord  so  to  bring  the 
action  when  he  is  the  person  who  solely  has  an  interest  in 
the  event  of  the  suit,  the  Court,  by  force  of  its  jurisdiction 
over  the  particular  cause,  may  stay  all  proceedings  in  it,  until 
security  for  costs  is  given.  An  equitable  jurisdiction  indeed 
is  sometimes  exercised  over  the  proceedings  in  ejectment^ 
which,  as  Bayley  J.  said  in  Thrmlout  d.  Jones  v.  Shenion(a)» 
''for  the  purposes  of  justice  and  convenience,  may  be  said 
to  be  peculiarly  its  own  creature."  This  distinction  is 
pointed  out  by  Lord  Tenterden  in  Berkeley  v.  Dimery  (6), 
**  In  ejectment  the  tenant  in  possession  must  be  sued,  and 
the  Court  will  not  permit  a  person  to  put  a  mere  pauper  in 
possession  merely  to  pay  the  costs."  Hayxoardv.  Giffard{c) 
and  Doe  d.  Wright  v.  Smith  (d)  are  also  strong  authori- 
ties to  the  same  effect,  and  directly  in  point.  (They  were 
stopped  by  the  Court.) 

(a)  10  B.  &  C.  110 ;  S.  C.  5  M.      R.  449. 
&  R.  443,  n.  (c)  4  M.  &  W.  194. 

(6)  lb.  113,  n. ;  5.  C.  5  M.  &         \d)  8  Dowl.  P.  C.  517. 


EVAKS 
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Sir  F.  Pollock  A.  G.  and  Chilton  contrd.    The  Court         i84i. 
will  not  allow  a  party  to  be  virtually  a  plaintiff  in  a  cause^ 
and   protect  himself  from   liability   to   costs   by  putting        ""V! 
forward   a  pauper  as  the  nominal  plaintiff.     There  is  a        ^^"' 
difference  between  the  case  of  a  plaintiff  and  of  a  defendant. 
The  former  spontaneously  comes  into   Court,  the   latter 
appears,  because  called  upon  to  do  so  by  the  plaintiff.     No 
case  has  been  cited  in  which  the  facts  are  so  strong  as  in 
this.     All  that  Uaytcard  v.  Giffard  decides  is  that  interest 
in  the  suit  will  not  make  a  person  liable  for  the  costs  of  it : 
Mr.  Leigh  is  declared  from  the  first  to  be  the  real  plain- 
tiff.    Every  body  who  puts  the  process  of  the  Court  in 
motion  becomes  liable  to  its  jurisdiction  to  make  him  pay 
the  costs  if  he  does  so  improperly.    In  BlexoiU  v.  Tre-^ 
goning  (a)  Littledale  J.  admitted  the  principle  now  con- 
tended for,  refusing'to  exercise  it  only  on  the  grounds  that 
the  facts  were  not  sufficiently  strong. 

Williams  J. — We  do  not  think  that  there  is  any  doubt 
in  this  case.  I  think  it  is  governed  by  the  cases  that  have 
been  cited  on  this  motion.  It  is  admitted  that  the  defend- 
ant might  have  had  his  remedy  by  an  application  in  an 
early  stage  in  the  cause  that  the  plaintiff  should  give  secu- 
rity for  costs.  I  do  not  attach  any  importance  to  the  case 
of  Blewitt  v.  IVegoning,  in  which  case  it  was  unnecessary 
for  Mr.  Justice  Littledale  to  consider  what  the  rule  was ; 
it  was  enough  for  his  decision  that,  whatever  the  rule  might 
be,  the  facts  were  not  sufficient  to  call  for  an  application  of 
it.  The  other  authorities  are  clear  and  directly  in  point, 
particularly  Hayward  v.  Giffard. 

Coleridge  J. — A  distinction  between  ejectment  and 
other  actions  has  been  established,  on  which  alone  Lord 
Tenterden  relied.  In  Blewitt  v.  Tregoning  the  point  was 
not  brotight  before  my  brother  Littledale,  nor  did  the  facts 
require  that  it  should  be.     The  rule  is  clearly  established 

(<i)  4  Dowl.  P.  C.  404. 
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that  the  Court  has  no  jurisdiction  but  over  parties  before 
it.  This  may  be  a  strong  case,  but  it  is  quite  clear  that 
it  falls  within  the  general  rule.  The  proper  course  would 
have  been  to  apply  for  security  for  costs. 


WiGHTMAN  J. — No  case,  except  in  ejectment,  has  been 
cited  in  which  a  person,  not  a  party  before  the  Court,  has 
been  compelled  to  pay  costs.  The  action  of  ejectment  is 
an  exception  to  the  general  rules.  On  the  other  side  two 
cases  exactly  in  point  have  been  cited* 


G. 


Rnle  discharged. 


Thurtday 
Noo.  18M. 


Doe  d.  Pbiest  v.  Weston. 


In  proving        EJECTMENT.    At  the  trial  before  Cokridge  J.,  at  the 

mentadeed      sittings  after  last  Trinity  term,  it  appeared  that  this  action 

of  conveyance,  ^^3  brought  to  recover  two  houses  in  Westminster*    In 

duly  stampedy  .  , 

was  produced,  provuig  the  title  of  the  lessor  of  the  plaintiff,  it  became  ne* 

^^\o^h^a"/r^'^'"  ^^^^^^  ^^  ^^^^  *  conveyance  by  one  Thomas  Harding. 
been  executed  To  prove  this,  a  deed,  bearing  date  the  28th  June,  1817| 
attoraey,^but  ^^'^^  8*^^"  *"  evidence,  which  purported  to  be  executed  by 
no  power  of  the  said  Thomas  Harding^  by  David  Slater  by  power  of 
proved  or  pro-  attorney.  No  power  of  attorney  was  produced.  This 
duced;onihe  j^^j  ^j^g  properly  stamped  as  a  conveyance.  Hardingf 
ment  was  a  before  the  date  of  this  deed,  went  abroad.  On  his  return, 
iT^lTaier'"  "^  1818,  to  clear  up  doubts  on  the  validity  of  the  deed  of 
date,  which  1817,  a  new  conveyance  was  indorsed  on  the  same  parcb- 
mation^of  the  "^®"'>  which  professed  also  to  confirm  the  tide  before  con- 
former  instru-  veyed.  A  further  stamp  of  1/.  los.  was  impressed  as 
a  substantive^  applicable  to  the  indorsement.     It  was  prov^ed  that  the 

conveyance;  consideration  money  for  the  conveyance  by  Harding  was 
this  instru-  if  ff  o 

ment  was  not    between  200/.  and  500/.    It  was  objected  that  the  deed  of 

stamoeS  ^^^'^  passed  no  title,  because  execution  of  the  power  of 

conveyance,     attorney  was  not  proved,  and  that  the  deed  of  1818  was 

Held^  that  an 

additional  conveyance  stamp  was  not  necessary. 
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iDadmissible,  because  it  was  not  properly  stamped  with  the         i841. 
ad  valorem  stamp  of  2Z.    The  learned  judge  overruled  the 
objection^  but  reserved  leave  to  the  defendant  to  move  to 
enter  a  noosuit. 

Humfrty  now  moved  accordingly(a).  The  stamp  affixed 
in  1817  could  not  be  made  available  for  the  deed  executed 
on  the  sane  parchment  subsequently.  Tbey  were  distinct 
deeds*  and  whether  or  not  Harding  really  gave  a  power  of 
attorney  is  quite  immaterial  for  the  determination  of  the 
question  whether  the  stamp  was  expended  or  not.  No 
power  of  attorney  was  proved,  it  is  true,  but  the  instrument 
on  the  face  of  it  appeared  to  be  valid,  and  it  expended  a 
stamp,  whether  it  passed  any  mterest  or  not.  If  a  bill 
of  exchange  were  drawn  by  procuration,  the  stamp  would 
be  thereby  used,  though  the  actual  drawer  might  have  no 
authority. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.,  now  delivered  the  judgment  of 
the  Court.— In  this  case  the  question  arose  as  to  the  admis- 
sibility of  a  deed  under  peculiar  circumstances,  which  was 
contested  for  want  of  a  proper  stamp.  The  original  deed 
of  conveyance  purported  to  have  been  executed  by  power 
of  attorney.  The  power  of  attorney  was  not  produced.  A 
year  after  the  execation  of  the  first  deed,  another  deed  for 
conveyance  of  the  same  property  was  indorsed  by  way  of 
confirmation.  This  deed  of  confirmation  was  objected  to, 
on  the  ground  that  it  had  no  ad  valorem  stamp.  We  think 
this  was  not  necessary.  A  proper  ad  valorem  stamp  was 
impressed  on  the  first  deed.  This  satisfies  the  statute,  and 
no  sudi  slanp  was  necessary  to  the  second  deed,  as  it  was 
not  a  present  conveyance  of  any  value. 

6.  Rule  refused. 


(a)  On  Friday,  November  5ih,  before  Lord  Denman  C.  J.,  WUUams 
aod  Coleridge  Js. 
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EdjA.  LANEt;.TEWSON. 

^n'delnmt''''    DETINUE  of  goods.    Plea,  that  the  said  goods,  &c. 
den)finK  the      were  not  the  goods  of  the  plaintiiF. 

^rtSlTfier"  -A*  ^^^  ^™'  "^^for^  -P«^*^  B.,  at  the  last  assizes  for  the 
may  be  given  county  of  Lincoln,  the  defendant  contended  that  he  had  a 
lien  upon  the  subject  of  the  action  for  his  charges  as  an 
auctioneer.  It  was  objected,  on  the  part  of  the  plaintiff, 
that  this  defence  was  not  admissible  under  the  plea.  The 
learned  baron  reserved  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  on  this  objection,  if  the  opinion  of 
the  jury  should  be  adverse  upon  the  question,  which  he  left 
to  them,  of  the  fact  of  the  lien.  The  jury  having  found  a 
verdict  for  the  defendant, 

Balguy{a)  now  moved  to  enter  a  verdict  for  the  plain- 
tiff, pursuant  to  leave  reserved.  He  cited  Richards  v. 
Frankum{b)  as  an  authority  that  in  detinue  a  lien  must  be 
specially  pleaded. 

Cur,  adv.  vulL 

Lord  Denman  C.  J.,  now  delivered  judgment. — The 
question  in  this  case  was,  whether  in  detinue,  under  a  plea 
denying  that  the  goods  were  the  plaintiff's,  a  lien  could  be 
set  up.  We  think  that  the  learned  judge  ruled  rightly  that 
it  might.  A  similar  point  has  been  already  decided  in  an 
action  of  trover. 

G.  Rule  refused. 


(a)  On  Friday,  November  6th,      liamSf  Coleridge  and  Wighiman  Ji. 
before  Lord  Denman  C.  J.,   Wil-         (6)  6  M.  &  W.  490. 
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The  Queen  v.  Fouch  and  another.  Wednesdw, 

Nov,  trth. 

Upon  an  appeal  against  an  order  of  justices  in  special  Althoagh 

sessions^  under  the  stat.  50  Geo.  5,  c.  49,  disallowing  three  ^nnot 

items  in  the  accounts  of  the  defendants,  as  overseers  of  the  abandon  a 

poor  rate^ 
poor  of  the  parish  of  Warfield,  the  Berkshire  quarter  ses-  after  it  has 

sions  confirmed  the  order  of  disallowance,  subject  to  the  ^S"  ubjirh^ 

opinion  of  this  Court  upon  a  special  case,  in  which  the  fol-  so  as  to  render 

lowing  facu  were  stated.  'IZ!^:.^, 

The  parish  of  Warfield,  which  was  in  the  East  Hamp-  yetiheymayso 

stead  union,  was  valued  under  the  provisions  of  the  Paro-  ^g  to  refuse  to 

chial  Assessment  Act,  6  &  7  fVilL  4,  c.  96,  s.  3,  by  a  sur-  jncur  expense 

...  w  I         f     ^  jjj  supporting 

veyor.     His  valuation,  having  been  objected  to,  was  sent  it  on  appeal; 

back  to  him;  he  made  some  alterations  in  it,  but  it  was  and  they  have 

'  'no  ngnt,  as 

Still  disapproved  of,  and  the  parish  refused  to  adopt  it.  matter  of  law, 

After  this  the  defendants  and  the  other  parish  officers  made  JJ}-  ihe^digcre^ 

a  new  valuation  on  their  own  responsibility,  and  made  a  tionofthe 
,  •  ,       .  -».T     •  •  t        1     justices,  to 

poor  s  rate  on  that  valuation.     Notice  was  given  by  the  have  the  ex- 
parish  officers  that  this  new  assessment  was  made,  and  se-  P®"?*  °^  ^?"* 
*^  .  /  .      testing  such  an 

veral   persons    inspected,   and   made   no   objection   to  it.  appealallowed 


L.  *  1      * 

The  defendants  subsequently  made  a  rate  upon  this  assess-  J.^!!"^^^  ^" 
ment.  The  rate  was  appealed  against  at  the  special  ses- 
sions, under  6  8c  7  Will.  4,  c.  96,  s.  6,  on  the  grounds  of 
inequality,  unfairness,  and  incorrectness  in  the  valuation. 
The  defendants  attended  on  that  appeal,  with  their  soli- 
citor, and  supported  the  rate  by  evidence,  but,  after  evi- 
dence heard  on  both  sides,  the  justices  in  special  sessions 
made  alterations  in  the  assessment  of  ten  of  the  persons 
rated,  some  of  them  being  raised  and  others  lowered,  but 
in  some  of  the  instances  to  a  small  amount  only;  and  the 
justices  in  special  sessions  directed  that  the  parties  in  the 
appeal  should  each  pay  their  own  e.xpenses,  and  pay  the 
-amount  of  the  fees  of  the  magistrate's  clerk  in  equal 
moieties.  For  the  expenses  incurred  on  the  hearing  of  this 
appeal,  the  overseers  inserted  the  following  items  in  their 
accounts : — 

VOL.  I. — G.  D.  u  u 
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^'^\^m/  To  Mr.  Trumper,  land  surveyor    .     32  1 1   10 

The  Queer  rp^  Francis  Hawkes,  land  surveyor    310    0 

Fovea.  To  Charles  Cave,  solicitor  •     •     .     21  16  10 


85     8     8 


These  items  were  allowed  by  the  auditor  of  the  unioiii 
and  at  a  vestry  meeting  held  afterwards  the  majority  of  the 
parishioners  then  present  resolved  that  these  expenses 
should  be  allowed.  The  defendants  afterwards  attended 
with  their  accounts  before  the  justices  in  special  sessions, 
under  the  stat.  50  Geo.  3,  c.  49,  when  the  above-mentioned 
items  were  objected  to,  and  were  ordered  to  be  disallowed. 
— Against  this  order  of  disallowance  so  made  at  the  special 
sessions,  the  overseers  had  appealed  to  the  quarter  sessions, 
who  con6rmed  the  order  of  disallowance  made  at  the  spe- 
cial sessions,  subject  to  the  opinion  of  this  Court  on  a 
special  case,  in  which  the  question  stated  was,  whether  the 
said  sum  of  85/.  85.  Sd.  ought  to  have  been  allowed  to  the 
then  appellants,  as  overseers,  under  the  circumstances 
above  stated,  if  it  ought,  the  said  order  should  be  quashed, 
if  it  ought  not,  the  same  to  be  confirmed. 

Carringion  (with  whom  was  Bros)  appeared  in  support 
of  the  order  of  sessions.  ^Williams  J.  Is  this  not  a  matter 
for  the  discretion  of  the  justices  at  quarter  sessions,  and 
have  they  not  exercised  that  discretion.']  He  was  then 
stopped. 

TyrwhiU  control.  The  court  of  quarter  sessions  have 
stated  all  the  facts  upon  the  case,  and  have  in  effect  asked 
for  the  assistance  of  this  Court  upon  those  facts,  and  sus- 
pended their  own  judgment.  This  Court  has  often  in  such 
cases  reviewed  the  whole  matter.  Rex  v.  Ardington(a)» 
[Lord  Denman  C.  J.  When  we  see  that  the  sessions  are 
clearly  wrong,  and  they  submit  a  case  for  our  considera« 

(a)  1  A.  &  £.  260;  3  N.  &  M.  304. 
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tion,  we  take  it  to  be  a  conditional  decision.]     The  appeal        1841. 

at  the  special  sessions,  at  which  the  disallowed  items  of  ex-    J^f^^ 

.  '  ,         .  The  QvEEK 

pense  were  incurred,  was  an  appeal  against  a  poor-rate,  «. 

which  the  overseers  were  bound  to  make,  Reg.  v.  Earl  of  Fouoh. 
Yarborough(,a);  and  the  items  were  items  of  expense  ne- 
cessarily incurred  by  them  in  their  official  capacity,  and 
should  therefore  be  allowed  in  their  accounts.  In  Rex  v. 
G%vy€r{b)f  Taunton  J«  says,  that  the  overseers  are  entitled 
to  charge  in  their  accounts  whatever  they  have  spent  '^  for 
the  costs  of  maintenance  or  removal,  or  of  an  appeal, 
though  decided  against  them,  unless  they  have  been  guilty 
of  gross  misconduct,  or  of  neglecting  to  consult  the  vestry 
as  to  the  propriety  of  proceeding  in  it  when  there  was  con- 
venient opportunity,  in  repaying  the  legal  disbursements  of 
constables,  and  all  other  money  fairly  laid  out  in  the  ftust- 
nesi  of  the  parish  "  No  misconduct  is  imputed  to  the  de- 
fendants, and  these  very  items  were  allowed  by  the  auditor 
of  the  imion,  and  by  the  vestry  of  the  parish.  [Coleridge  J. 
Must  not  the  right  of  the  overseers  to  have  their  costs  al- 
lowed them  out  of  the  parish  funds  depend  on  the  circum- 
stances of  each  particular  case,  and  who  can  be  so  fit  to 
decide  as  the  magistrates,  who  have  the  whole  matter 
before  them  ?  Your  argument  must  go  to  this,  that,  however 
careless  the  overseers  are,  they  are  entitled  to  have  their 
costs  paid  by  the  parish.]  The  overseers  are  placed  in  a 
difficult  position ;  they  cannot  abandon  a  rate,  Rex  v.  Jti«- 
tiees  of  Cambridge  (c),  and  yet  they  may  be  called  upon  to 
pay  out  of  their  own  pockets  the  expense  of  shewing  that 
they  made  the  rate  as  correctly  as  they  could.  [Liord  Den- 
man  C.  J.  The  meaning  of  that  case  is,  not  that  the  parish 
cannot  in  effect  abandon  a  rate,  but  that  their  abandonment 
cannot  prevent  its  being  an  existing  rate.]  The  only  charges 
here  are  those  of  the  attorney  and  the  surveyors,  and  they 
ought  to  be  defrayed  from  the  parish  purse  as  much  as  the 
expenses  of  litigating  a  parochial  settlement,  which  Lord 

(a)  3  P.  &  D.  401.  (c)  2  Ad.  &  E.  370;  4N.  &  M.  238; 

(6)  2  A.  &  £.  227;  4  N.  &  M.  158. 

U  U2 
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1841.        Kenyan  C.  J.  says,  in  Rex  v.  Essex  {a)^  "  have  always  been 
paid  by  the  parish  officers,  out  of  the  parish  stock;*'  and  his 
V,  lordship  also  says,  '^  the  proposition  therefore  on  which  I 

FoucH.  j.gj^.  jg  ^j^jg^  ^^^^  wherever  a  duty  is  imposed  on  a  county, 
and  where  costs  incidentally  and  necessarily  arise  in  ques- 
tioning the  propriety  of  acts  done  to  enforce  that  duty,  the 
magistrates,  who  have  the  superintendance  over  the  county 
purse,  have  necessarily  a  right  to  defray  such  expenses  out 
of  the  county  stock."  The  same  principle  applies  here,  and 
the  uniform  practice  is  in  favour  of  it. 

Lord  Denman  C.  J. — This  is  a  case  in  which  I  think 
the  sessions  have  exercised  a  sound  discretion,  the  question 
before  them  being,  whether  the  costs  of  these  parish  affiiirs 
were  to  be  visited  upon  the  parish  or  not.  I  think  that  the 
parish  officers  were  not  justified  in  endeavouring  to  cast  a 
useless  expense  upon  the  parish.  Overseers  have  no  right 
to  litigate  every  case  at  the  expense  of  their  parish,  and  it 
ought  to  be  generally  known  and  understood  that,  if  public 
officers  will  get  into  unnecessary  litigation,  they  will  not  be 
allowed  to  charge  their  expenses  to  the  parish.  The 
meaning  of  the  decision  in  Rex  v.  Justices  of  Cambridge  is, 
that  an  abandonment  of  a  rate  after  allowance  will  not  pre- 
vent it  from  being  still  an  existing  rate,  but,  although, 
therefore,  overseers  cannot  so  far  abandon  a  rate  as  to 
make  it  void,  yet  they  are  bound  to  do  so  under  certain  cir- 
cumstances so  far  as  they  can,  namely,  to  the  extent  of  not 
bringing  witnesses,  or  incurring  expenses  to  support .  it. 
The  only  point  of  law  upon  which  our  opinion  can  be  sup- 
posed to  be  asked  in  this  case  is,  whether  the  quarter  sessions 
were  bound  to  allow  these  items  in  the  accounts,  which  they 
clearly  were  not. 

Williams,  Coleridge,  and  Wightman  Js«  con^. 
curred. 

D,  Order  of  Sessions  confirmed. 

(a)  4  T.  R,  594. 
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The  Queen  v.  Eastern  Counties  Railway  Company.     Saturday, 

(On  the  Prosecution  of  John  Collingridge.)  '^^'  ^^^** 

By  sect.  0  of 

Mandamus  to  the  defendants,  commanding  them  to  iJf®  Ewtern 

issue  their  warrant  to  the  sheriff  to  summon  a  compensation  Railway  Act 

jury.  {6&7iVilL4, 

,  ,  cap.  cvi.),  the 

The  writ,  after  reciting  portions  of  the  1st,  9th,  28th  and  Company  are 

29th  sections  of  the  Company's  act  (6  &  7  Will.  4,  cap.  cvi.),  ^seTlower 

and  that  Mr.  Collingridge  was  interested  in  a  certain  lease-  '^^^*  *"  ^^^^^ 
V   ij       -.  .         v  I  .  1        i.    •  ....        moreconve- 

hold  estate,  situate  on  the  west  side  of  the  road  leading  nicnily  to  carry 

from  Bow  to  Old  Ford,  in  the  parish  of  St.  Marv,  Stratford;  ^^^  *T®  °T 

*^  •'  '  or  under  or  by 

DOW,  Middlesex,  proceeded  thus :  the  side  of  the 

"  And  whereas  before  and  at  the  time  of  the  sustaining  JlJg^^fsV^k^^^ 

of  the  damage,  loss  and  injury  hereinafter  mentioned,  part  '^  in  manner 

of  the  land  of  the  estate  was  bounded  on  one  side  thereof  j^tmJl^ to 

by  a  certain  public  road  or  highway,  called  or  known  as  the  »**  persons, 

Fairfield  Road,  and  was  on  a  level  with  the  same*    And  jn  any  lands 

whereas  the  said  Company,  in  making  the  said  railway,  and  "^^^^^  *^*!.*  ^ 

in  the  execution  of  the  works  so  authorised  to  be  done  by  injured,  for  all 

damages." 

By  sect.  28,  the  owners  of  lands  through  which  the  railway  is  to  be  made,  may 
agree  to  accept  satisfaction  for  the  value  of  such  lands,  and  also  compensation  for  any 
damage  by  them  sustained  by  the  severing  or  dividing  of  such  lands,  or  for  any  damage 
sustained  by  the  taking  thereof,  or  by  reason  of  any  of  the  works  authorised,  and  if 
such  parties  and  the  Company  shall  not  agree  as  to  the  amount  of  such  purchase- 
money,  satisfaction  or  compensation,  the  same  is  to  be  ascertained  by  a  jury,  as  '*  Aere- 
inqfter  is  directed." 

By  sect.  89,  ^  for  settling  all  differences  which  may  arise  between  the  said  Company 


pensation  as  aforesaid,  shall  refuse  to  accept  such  purchase-money,  satisfaction,  &c. 
as  shall  be  offered  by  the  Company,"  a  jury  is  to  be  summoned  in  the  manner  provided, 
'*  and  such  jury  shall  inquire  of  and  give  a  verdict  for  the  sum  to  be  paid  for  the  pur- 
chase of  such  land,  and  also  the  sum  to  be  paid  by  way  of  satisfaction,  recompence,  &c. 
either  for  damages  which  shall  before  that  time  have  been  done  or  sustained  as  afore- 
said, or  for  or  by  reason  of  the  severing  or  dividing  the  same  from  other  lands,  whereof 
any  such  person  as  aforesaid  shall  be  seised,"  &c.  *'  which  satisfaction,  recompence,  &c. 
for  such  damage  or  loss  shall  be  inquired  into  and  assessed  separately  from  the  value 
cfthe  land  so  to  he  taken  or  used  as  aforesaid.^ 

Heldj  pithough  the  directions  by  sect.  29,  as  to  the  finding  by  the  jury,  applied  in 
terms  to  compensation  for  such  land  only  as  should  be '^ taken"  and  to  the  ulterior 
damage  consequent  upon  such  taking,  yet  that  the  clause  extended  also  to  a  case  where 
the  land  of  a  party  had  not  been  *<  taken"  but  had  been  ''  injuriously  affected"  by  the 
lowering  of  a  road  in  front  of  such  land,  the  access  to  which  was  thereby  impeded. 
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them  as  aforesaid,  and  in  order  to  carry  the  said  railway 
over  the  said  road,  have  altered  and  lowered  the  same  to  a 
great  depth  in  front  of  a  great  part,  to  wit,  in  front  of  ^90 
feet  of  the  said  land  of  the  said  John  Collingridge,  and 
thereby  the  said  laud  hath  been  and  is  greatly  injured  and 
deteriorated  in  value,  and  the  access  thereto  from  the  aaid 
road  has  been  greatly  impeded,  and  by  reason  of  the  decli* 
vity  from  the  said  land  to  the  said  road  it  bath  become 
necessary  to  make  additional  fences  to  protect  and  keep  in 
cattle  depasturing  in  the  said  land,  and  to  cut  down  and 
level  certain  parts  of  the  said  land  against  the  said  road,  for 
the  beneficial  enjoyment  and  occupation  of  the  same,  and 
the  said  John  Collingridge  hath  been  and  is  by  reason  of  the 
premises  otherwise  greatly  injured  and  damnified.  And 
whereas  the  said  John  Collingridge  hath  sustained  great 
damage,  loss  or  injury  in  his  said  estate,  by  reason  of  the 
matters  and  things  hereinbefore  mentioned,  and  otherwise 
by  reason  and  in  consequence  of  certain  works  done  by  you 
the  said  Company  in  the  execution  of  the  powers  by  the 
said  act  granted.  And  whereas  the  said  John  CoUiftgridge, 
under  the  provisions  of  the  said  act  of  parliament,  was  and 
is  entitled  to  accept  and  receive  recompence  and  compen- 
sation from  you  the  said  Company  for  the  damage,  loss  and 
injury  sustained  by  him  by  the  means  aforesaid/* 

The  writ  then  went  on  to  state  the  necessary  formal 
matters  as  to  notice  of  the  damage  &c.,  and  concluded  by 
calling  on  the  Company  to  issue  a  warrant  to  the  sheriff  of 
Middlesex,  &c.  commanding  him  to  impanel  a  jury  in  the 
manner  directed  by  the  said  act,  for  the  purpose  of  inquiring 
of,  assessing,  and  giving  a  verdict  for  the  sum  of  money  to  be 
paid  by  the  Company  to  Mr.  Collingridge,  by  way  of  recom* 
pence  or  compensation  for  the  damage  sustained  by  him. 

The  material  parts  of  the  return  were  the  following: 
''  That  we  have  not,  under  any  of  the  powers  and  provisions 
of  the  before  mentioned  act  of  parliament,  entered  into  and 
upon  the  lands  and  premises  and  leasehold  estate  in  the 
said  writ  mentioned,  and  of  which  the  said  John  Colling-' 
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ridge  is  therein  stated  to  be  possessed,  nor  on  any  part  or 
portion  thereof;  nor  have  we  set  out  and  appropriated 
them,  nor  any  part  nor  portion  of  them,  for  the  purposes  of 
the  said  railway;  nor  have  we  taken  nor  used  the  same,  or 
any  part  thereof;  nor  (following  the  language  of  the  9th 
section,  as  to  the  powers  of  the  Company  in  dealing  with 
the  necessary  lands)  have  we  cut,  embanked,  soughed  or 
removed  or  laid  on,  nor  have  we  used  or  manufactured  any 
earth,  stone,  trees,  gravel  or  sand,  or  any  other  materials  or 
things  whatever,  in  and  upon  or  out  of  the  said  lands,  pre- 
mises and  leasehold  estate  of  the  said  John  CoUingridge, 
nor  in  and  upon  or  out  of  any  part  or  portion  thereof,  in 
the  execution  of  the  powers  of  the  said  act,  for  the  making, 
maintaining,  altering,  repairing  or  using  the  said  railway  or 
other  our  works;  nor  have  we  made  or  constructed  any 
woHcs  whatever  in  over  or  upon  the  said  lands  and  premises 
and  leasehold  estate,  or  any  part  thereof,  under  the  powers 
and  provisions  and  in  the  execution  of  the  said  act  or  other- 
wise. And  we  do  further  &c.  return  that  the  said  John 
CoUir^ridge  is  not  the  owner  or  occupier  of  any  lands 
:hrough,  over  or  upon  which  the  said  railway,  or  any  other 
works  connected  therewith  are  made  or  constructed,  nor  of 
any  lands  taken  or  used  by  us  the  said  Company,  in  execution 
of  any  of  the  powers  granted  by  the  said  act.  And  we  do 
further  most  humbly  certify  and  return,  that  for  the  causes 
and  reasons  above  set  forth,  and  because  it  is  not  stated 
and  shewn  to  us  the  said  Company,  nor  is  it  stated  and 
shewn  in  the  said  writ  by  the  said  John  CoUingridge,  that 
his  lands  or  estate  or  premises  have  been  entered  upon  or 
touched  or  taken  or  used,  or  in  any  manner  interfered  with  by 
us  the  said  Eastern  Counties  Railway  Company,  in  the  exe- 
cution of  the  powers  of  the  said  act,  that  we  have  not  issued 
our  warrant  to  the  sheriff  of  the  county  of  Middlesex,  for  the 
purpose  in  the  mandatory  part  of  the  said  writ  mentioned, 
in  manner  and  form  as  by  the  said  writ  we  are  commanded." 
The  case  was  now  argued  after  a  concilium  (a). 

(a)  Before  Lord  DenmanC.J.,  Williams,  Coleridge  and  Wightman  Js. 
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Butt,  for  the  prosecution^  cited  Thichiesse  v.  The  Lan^ 
caster  Canal  Company  (a),  Rex  v.  The  Commissioners  of  the 
Navigation  of  Thames  and  Isis  (6),  Bell  v.  The  Hull  and 
Selby  Railway  Company  (c),  Rex  v.  The  Commissioners  for 
Improvement  of  the  City  of  Exeter  {IS37).  (d) 

Sir  W.  W.  Follett  S.G.  contrd,  cited  The  Governor  and 
Company  of  the  British  Cast  Plate  Manufacturers  v.  Me- 
redith (g),  Boulton  V.  Crowther(f)f  Rex  v.  ITie  liondoh  Dock 
Company  (g).  Lord  Oakley  v.  The  Kensington  Canal  Com- 
pany (A).  [Lord  Denman  C.  J.  It  is  not  very  satisfactory 
to  hear  that  case  cited^  as  I  am  afraid  we  there  gave  effect 
to  fraud.] 

The  rest  of  the  argument  is  embodied  in  the  judgment 
of  the  Court.  The  sections  principally  referred  to  vere 
the  9th,  28th,  Sgth^  and  de>th(i). 

Cur.  adv.  vuU. 


(fl)  4  M.  &  W.  472. 

{b)  5  A.  &  E.  804. 

(c)  6  M.  &  W.  699. 

{d)  Not  reported. 

(e)  4  T.  R.  794. 

(/)  2B.  &C.703;  5.  C.  4  D. 
&  R.  195. 

(g)  6N.  &M.391. 

(/<)  5  B.  &  Ad.  138. 

(t)  Sect.  9  authorised  the  Com- 
pany "  to  divert  or  alter  the  course 
of  any  rivers,  or  streams  of  water, 
roads  or  ways,  or  to  raise  or  lower 
any  such  rivers  or  stream s,  roadt 
or  ways,  in  order  the  more  conve- 
niently to  carry  the  same  over  or 
under,  or  by  the  side  of  the  said 
railway,"&c.  "they,  the  said  Com- 
pany, their  agents  and  workmen 
doing  as  little  damage  as  may  be, 
&c.,  and  the  said  Company  mak- 
ing full  satitfaction  in  manner  here- 
after mentioned  to  all  persons  and 
corporations    interested    in    any 


lands  which  shall  be  taken^  ttudj 
or  injured^or  all  damages  by  then 
sustained,  in  or  by  reason  of  the 
execution  of  all  or  any  of  the  pow- 
ers hereby  granted." 

The  38th  sect,  enacted,  «  That 
all  persons,  corporations  and  other 
parties  by  this  act  capacitated  to 
sell  and  convey  any  lands,  or  to 
enfranchise  lands  of  copyhold  or 
customary  tenure,  or  to  release 
lands  from  rents  and  other  incum- 
brances charged  thereon,  and  the 
respective  owners  and  occupiers  of 
any  lands  throitgh,  oner,  or  upon 
which  the  said  railroad  or  other 
works  hereby  authorised^  are  in- 
tended to  be  made,  or  of  any 
share,  estate,  or  interest  in  such 
lands,  may  agree  to  accept  and  re- 
ceive, and  may  (subject  to  sach 
restrictions  as  in  this  act  are  con- 
uined  as  to  the  payment  thereof,) 
accept  and  receive  satisfaction  or 
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Lord  Den  MAN  C.  J.,  on  a  subsequent  day  in  this  term 
(Nov.  24)  delivered  the  judgment  of  the  Court. — This 
question  conies  before  us  upon  a  return  to  a  mandamus^ 
directing  the  Eastern  Counties  Railway  Company  to  in« 
quire  into  the  injury  alleged  to  have  been  sustained  by  the 
applicant,  by  reason  of  the  lowering  of  a  certain  highway 
adjoining  his  land  in  the  course  of  constructing  their  said 
railway.  The  return  states  in  substance  that  the  said  Com- 
pany have  not  *'  touched,  taken,  or  used  '*  any  land  belong* 
ing  to  the  applicant,  and,  therefore,  the  said  Company 
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recompence  for  the  value  of  mch 
lands,  or  of  the  interest  therein 
by  them  conveyed,  and  also  com- 
pensation for  any  damage  &c.  by 
them  sustained  by  reason  of  the 
severing  or  dividing  of  such  lands, 
or  by  the  apportionment  or  release 
of  rents,  and  also  for  and  on  ac- 
count of  any  damage,  loss,  or  in- 
convenience which  may  be  sus- 
tained by  tuck  persons,  corpora- 
tions, or  other  parties,  by  reason 
of  the  taking  thereof,  or  by  reason 
of  any  of  the  works  by  this  act  au- 
thorised, or  of  the  execution  of  the 
poivers  hereby  granted  in  such 
gross  sums  as  shall  be  agreed  upon 
between  the  said  owners  (includ- 
ing persons  hereby  capacitated  as 
aforesaid)  and  occupiers  respec- 
tively and  the  said  Company,  and 
in  case  the  said  Company  and  such 
parties  respectively  shall  not  agree 
as  to  the  amount  or  value  of  such 
purchase  monies,  satisfaction,  re- 
compence, or  compensation,  the 
same  respectively  or  either  of  them, 
concerning  which  they  do  not  so 
agree,  shall  be  ascertained  and 
settled  by  the  verdict  of  a  jury  (if 
required) as  herdnajter  directed" 
The  39th  sect,  is  sufficiently  re- 
cited in  the  judgment  of  the  Court. 


The  36th  section  enacted,  ''That 
the  said  Company  shall  not  be 
obliged,  nor  shall  any  jury  to  be 
summoned  by  virtue  of  this  act 
be  allowed  (without  the  consent  of 
the  said  Company)  to  receive  or 
lake  notice  of  any  complaint  to  be 
made  by  any  party  for  any  loss  or 
injury  by  him  sustained,  or  sup- 
posed to  be  sustained,  in  conse* 
quence  of  the  execuUou  of  any  of 
the  powers  of  this  act,  unless  no- 
tice in  writing,  by  or  on  behalf  of 
the  corporation  or  person  making 
such  complaint,  staling  the  nature, 
extent,  and  particulars  of  such  loss 
or  injury,  and  the  amount  of  the 
compensation  claimed  in  respect 
thereof,  shall  have  been  given  by 
such  corporation  or  person  to  the 
said  Company  ten  days  before  the 
summoning  of  such  jury,  and  within 
the  space  of  six  calendar  months 
after  the  time  of  such  supposed 
loss  or  injury  having  been  sustain- 
ed, or  after  the  sustaining,  doing, 
or  committing  thereof  shall  have 
ceased,  so  that  the  said  Company 
shall  not  be  chaigeable  with  or 
liable  to  any  amount  of  continuous 
damage  for  any  time  exceeding  six 
years  prior  to  the  making  of  such 
claim  and  giving  such  notice." 
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contend  that  they  are  not  liable  to  make  any  compensa- 
tion. 

In  the  course  of  the  argument  various  cases  were  cited  ; 
but,  at  lengthy  it  seemed  to  be  agreed  (and  we  think  rightly) 
that  this  case  must  be  decided  upon  the  provisions  of  the 
particular  act  applicable  to  it>  as  the  decision,  in  the  cases 
quoted)  was  upon  the  acts  applicable  to  each. 

The  point  in  controversy  between  the  parties  is,  whether 
the  compensation  clause  in  this  act  (6  &  7  WilL  4,  c.  106, 
entitled  '<  An  Act  for  making  a  Railway  from  London  to 
Norwich  and  Yarmouth  by  Romford  and  Chelmsford  and 
Ipswich,  to  be  called  the  Eastern  Counties  Railway")  be  large 
enough  to  include  the  case  of  this  applicant,  none  of  whose 
laud  has  been  taken,  or  in  any  manner  used  by  the  said 
Company.  And  before  we  advert  to  the  provisions  of  this 
particular  act,  we  think  it  not  unfit  to  premise  that,  where 
such  large  powers  are  intrusted  to  a  Company  to  carry  their 
works*  through  so  great  an  extent  of  country,  without  the 
consent  of  the  owners  and  occupiers  of  land  through  which 
they  are  to  pass,  it  is  reasonable  and  Just  that  any  injury 
to  property,  which  can  be  shewn  to  arise  from  the  prose- 
cution of  these  works,  should  be  fairly  compensated  to  the 
party  sustaining  it.  It  is  also  observable  that  no  question 
arises  upon  the  clause  (sect.  9)  which  empowers  the  Com- 
pany to  conduct  their  undertaking; — their  powers  being 
not  only  to  take  land,  but  also  *^  to  alter,  raise,  or  lower 
roads  or  ways,"  for  their  convenience,  making  full  satisfac- 
tion iii  manner hereitmftermerUioned,  to  all  persons  interested 
in  any  lands  which  shall  be  taken,  used,  or  injured,  for  all 
damages  by  them  sustained  by  reason  of  the  execution  of 
the  act."  Upon  which  clause  it  is  important  to  remark, 
first,  that  it  in  terms  comprehends  cases  of  injury,  inde- 
pendent o/*^eiAtnof /ern/^;  and  next,  that  it  is  assumed' that 
the  satisfaction  to  be  so  made  (which,  if  the  parties  cannot 
agree,  must  refer  to  the  compensation  clause)  is  to  extend 
to  all  the  cases  of  injury  enumerated,  one  of  which,  as  we 
have  just  observed,  is  injury  to  any  person,  whether  his 
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land  be  taken  or  not.  It  is  observable  also,  (if  the  lan- 
guage of  the  section  we  have  commented  upon  had  been 
in  any  degree  doubtful)  that  the  S6th  also  plainly  refers  to 
cases  wherein  a  jury  may  be  summoned  to  inquire  into 
"  loss  or  injury  occasioned  by  the  execution  of  the  act," 
without  any  mention  of  the  taking  of  land,  provided  a  cer- 
tain notice  by  the  claimant  has  been  previously  given. 

It  now  remains  for  us  to  consider  (and  upon  this  part  of 
the  case  the  chief  reliance  was  placed  on  behalf  of  the 
Company)  whether,  although  the  alleged  injury  be  within 
the  9th  section,  and  it  is  there  assumed  that  such  injury  is 
within  the  compensation  clause,  the  language  of  the  com- 
pensation clause  itself  is  so  restricted  as  necessarily  to  ex- 
clude it.  The  language  of  it  (section  29)  is,  so  far  as  it 
concerns  the  present  question,  to  the  following  effect : — 
**  And  for  settling  all  differences  which  may  arise  between 
the  said  Company  and  persons  interested  in  any  lands 
which  shall  or  may  be  taken,  used,  damaged^  or  injuriously 
affected  by  the  execution  of  the  act,"  it  is  enacted  (amongst 
other  things),  that  ^*  if  any  of  the  parties  entitled  to  receive 
such  purchase  money,  satisfaction,  recompence,  or  other 
compensation  as  aforesaid,  shall  refuse  to  accept  such  pur- 
chase money,  satisfaction,  recompence,  or  other  compensa- 
tion as  shall  be  offered  by  the  said  Company,"  a  jury  is  to 
be  summoned  in  the  manner  therein  specially  provided, 
**  And  such  jury  shall  inquire  of  and  assess  and  give  a 
verdict  for  the  sum  to  be  paid  for  the  purchase  of  such 
lands,  and  also  the  sum  to  be  paid  by  way  of  satisfaction, 
recompence  or  compensation,  either  for  the  damages  which 
shall  before  that  time  have  been  done  or  sustained  as  afore- 
said, or  for  or  by  reason  of  the  severing  or  dividing  the 
same  from  other  lands,  whereof  any  such  persons  as  afore- 
said shall  be  seised,  possessed  of,  or  interested  in."  Then 
follows,  **  which  satisfaction,  recompence,  or  compensation 
for  such  damage  or  loss,  shall  be  inqnired  into  and  assessed 
separately  from  the  value  of  the  lands  so  to  be  taken  or  used 
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as  aforesaid,  and  the  sheriflFor  other  person  shall  give  jodg- 
ment  accordingly." 

Now  it  must  be  admitted,  with  reference  to  this  part  of 
the  section,  that  what  the  jury  is  specially  directed  to  find 
is  applicable  to  the  case  of  land  taken,  and  of  some  ulterior 
damage  thereupon :  aud  the  argument  is,  that,  because 
that  precise  injury  is  specially  provided  for,  all  others  are 
virtually  excluded.  Ou  the  other  hand,  it  is  to  be  ob- 
served, that  the  words  *^  damaged  or  injuriously  affected" 
may,  and  we  think  ought,  where  the  intention  is  so  previ- 
ously expressed,  to  extend  to  injuries  mentioned  in  the  9th 
section,  and  to  this  injury  amongst  the  rest.  We  also  think 
that  the  words,  **  if  any  of  the  parties  entitled  to  receive 
such  purchase  money,  recompence,  or  other  compensation 
as  aforesaid^'*  do  not  necessarily  refer  to  the  preceding  (the 
28th)  section  alone,  supposing  that  to  apply  to  those  per- 
sons only  whose  land  has  been  taken,  but  that  it  may  apply 
to  cases  plainly  mentioned  in  the  gth  section,  and  may 
therefore  include  this.  We  also  think  that,  where  the  pur- 
pose to  give  compensation  in  such  a  case  has  been  so 
clearly  expressed,  every  fair  intendment  ought  to  be  given 
to  effectuate  that  intention.  We  have,  therefore,  not  only 
in  other  parts  of  the  act,  but  in  the  compensation  clause 
itself,  injuries  mentioned,  to  which  the  direction  to  the 
jury,  as  to  the  finding  for  the  value  of  the  land,  and  further 
damage  to  the  person  whose  land  has  been  actually  taken, 
is  inapplicable. 

But  when  we  see  that  it  is  expressly  declared  in  the  9th 
section  that  an  injury  like  the  present  is  provided  for  in  the 
compensation  clause  (the  29th),  and  that  the  language  in 
the  earlier  part  of  that  clause  itself  is  large  enough  to 
embrace  it,  we  think  that  we  ought  not  to  defeat  so  plain 
and  reasonable  an  intention  of  the  legislature,  because  the 
direction  as  to  the  finding  of  the  jury  is  applicable  to  a 
different  case :  in  the  present,  the  inquiry  of  the  jury  would 
be  confined  to  the  amount  of  damages  (if  any  have  been 
sustained),  and  to  that  only. 
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Before  we  conclude^  we  shall  briefly  advert  to  an  argu- 
ment much  pressed  upon  us — that,  if  we  make  this  rule 
absolutei  any  injury  to  land,  at  any  distance  from  the  line 
of  railway,  may  become  the  subject  of  compensation.  If 
extreme  cases  should  arise,  we  shall  know  how  to  deal  with 
them  ;  but,  in  the  present  instance,  the  alleged  injury  is  to 
land  adjoining  a  road,  which  has  been  '*  lowered  "  under  the 
provisions  of  the  act,  and  is,  therefore,  land  **  injuriously 
affected "  by  an  act,  expressly  within  the  powers  conferred 
upon  the  Company. 

The  return,  therefore,  being  insufficient,  a  peremptory 
mandamus  must  be  awarded. 

Peremptory  mandamus. 

D. 


697 


1841. 


The  Queen 

Eastern 

Counties 

Railway 

CUMPANY. 


The  Queen  v.  The  Inhabitants  of  Rishworth  (a). 

On  appeal,  to  the  West  Riding  Quarter  Sessions,  against 
an  order  for  the  removal  of  Elizabeth  Bottomley  &c.,  from 
Rishworth  in  the  said  riding,  to  Stayley  Bridge  in  Cheshire, 
the  sessions  quashed  the  order  subject  to  a  case : 

The  case  set  out  the  examination  of  the  pauper,  on  which 
the  order  was  made.  The  following  was  the  material  part 
of  her  examination,  **  I  am  twenty  eight  years  of  age,  and 
was  bom  illegitimate  at  Stayley  in  Cheshire." 

The  grounds  of  appeal  applicable  to  this  part  of  the  case 
were, ''  that  no  legal  evidence  of  a  birth  or  settlement  in  our 
township  of  Stayley  is  disclosed  in  the  examination,  upon 
which  the  order  is  made,  such  evidence  being  only  hearsay. 
That  the  said  order  of  removal,  and  the  examination  on 
which  the  same  was  made,  are  bad  upon  the  face  thereof." 

On  hearing  the  appeal  the  respondent's  counsel  stated, 
in  opening  their  case,  that  evidence  would  be  given  of  the 
pauper  having  been  bom  illegitimate  in  Stayley.  The 
counsel  for  the  appellants  objected,  that  the  examination  of 

(a)  Decided  in  Hil.  T.  1849  (Jan.  33). 


The  following 
evidence  of  a 
pauper,  "I 
was  born  ille- 
gitimate at  S.,'' 
beinir  necessa- 
rily hearsay 
evidence,  is 
insufficient  to 
sustain  an 
order  of  re- 
moval. 
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1841.  the  pauper,  whereon  aloDe  the  order  of  removal  bad  been 
made,  disclosed  no  legal  evidence,  and  was  not  sufficient  to 
let  the  respondents  into  any  evidence  of  the  pauper  baviog 
^^*^'^°jj*^^  been  bom  illegitimate  in  Stayley,  or  of  any  other  settlement 
of  the  pauper  in  Stayley.  The  question  of  the  admissibility 
of  the  evidence  was  then  argued,  and  the  Court  thereupon 
decided,  that  the  examination,  whereupon  tbe  older  bad 
been  made,  was  not  sufficient  to  let  the  respondents  into 
such  evidence. 

The  question  for  the  Court  of  Queen's  Bench  vras, 
whether  the  pauper's  examination  was  sufficient  to  let  the 
respondents  into  evidence  of  the  pauper  having  been  bom 
illegitimate  in  Stayley*  or  of  any  other  settlement  of  the 
pauper  in  Stayley,  If  the  Court  should  be  of  opinion  that 
the  examination  was  sufficient  to  let  the  respondents  into 
such  evidence,  the  appeal  to  be  reheard. 

Wortley  and  Monteith,  in  support  of  the  order  of  sessions, 
contended  that  the  order  of  removal  was  bad,  as  having 
been  made  on  hearsay  evidence  of  the  place  of  birth,  and 
relied  upon  Reg.  v.  Ecclesall  Bierlow  {a)  and  Heg  v.  Xy- 
deard  Si.  Lawrence  (b). 

Baines  and  Pashley  contrsl.  It  is  contended,  without 
asking  the  Court  to  revive  Rex  v.  Ketvedon{c)f  that  the 
true  doctrine,  applicable  to  the  subject  under  consideration, 
is  to  be  found  in  Bex  v.  Justices  of  Derbyshire (d).  In 
that  case,  which  has  been  followed  by  Beg^v.  Bridgewater(e), 
it  was  held  that  a  ground  of  appeal,  relying  upon  a  settle- 
ment by  hiring  and  service,  must  give  particulars,  such  as 
the  date  of  the  service  and  the  name  of  the  master,  so  as 
to  afford  opportunity  to  the  other  side,  of  inquiring  into  the 
truth  of  the  alleged  settlement. 

{a)  11  A.  &  £.  607;  S.  C.  ante     &  P.  138. 
160.  ((Q  6  A.  & £.  885;  &  C.  1  Nft 

(b)  11  A.  &B.  617;  S.  C  ante     P. 703. 

191.  (0  10  A.  &  E.  693;  5.  C  anU 

(c)  5  A.  &  E.  687 ;  5.  C.  1  N.      2^5, 


MICHAELMAS  TERM,  Y  VICT. 

The  same  doctrine  is  to  be   applied  to  the  eiaminatioD 
on  which  an  order  of  removal  is  made;  the  particulars  of   -.    ^ 
the  settlement  must  be  given*     No  more  is  necessary ;  the  v. 

evidence  on  which  the  order  is  made  is  immaterial,  for  the  ^R*^^°^^f 
order  may  ultimately,  on  the  trial  of  an  appeal,  be  sustained 
by  entirely  fresh  evidence.  In  Reg.  v.  Middleion  in  Teus^ 
dak  (a)  the  eiamination  was  bad,  for  it  set  up  a  settlement 
by  renting,  and  did  not  shew  a  renting  for  any  specified 
period,  or  of  any  specified  date ;  there  were  therefore  neither 
ground  of  removal,  nor  particulars  of  the  alleged  settlement. 
Reg.  V.  Eccksall  Bierlaw  (b)  may  be  supported  on  the 
doctrine  of  Rex  v.  Justices  of  Derbyshire  (c),  without  refer- 
ence to  the  new  doctrine  of  etcluding  hearsay  evidence, 
for  in  Reg.  v.  Ecclesall  Bierlow{b)  the  hearsay  evidence 
given  by  the  pauper  was, ''  the  place  of  my  father's  settle- 
ment, as  I  have  heard  him  say,  and  believe  to  be  true,  is  at 
Ecclesall  Bierlow," — without  any  particulars  of  the  settle- 
ment. In  Reg,  v«  Lgdeard  St.  Lawrence  {d)  it  is  to  be 
observed  that  the  jusUces  took  the  hearsay  evidence  of 
the  pauper's  husband  as  to  the  place  of  his  birth,  although 
his  father  was  before  them,  who  could  have  given  direct 
legal  evidence  of  the  fact,  and  this  is  commented  upon 
in  the  judgment  of  Patteson  J.  And  in  both  the  last 
mentioned  cases  the  examination  shewed  in  terms,  that 
the  witness  spoke  from  hearsay  evidence,  but  here  the 
pauper  speaks  directly  to  the  fact,  which  may  become 
known  to  her  by  legal  evidence,  such  as  an  admission  by 
the  appellant  parish.  Where  the  examination  supplies  all 
the  essentiah  of  a  settlement,  so  as  to  shew  a  legal  ground  of 
removal,  and  supplies  also  so  many  particulars  of  the  settle- 
ment as  will  give  convenient  means  of  ascertaining  its  truth, 
then,  it  is  submitted,  the  examination  is  sufficient,  although 
it  contains  nothing  but  hearsay  evidence, 

(a)  10  A.  &  E.  688;  5.  C.  3  P.  (c)  6  A.  &  E.  885;  5.  C.  1  N. 

&  D.  473.  &  P  703. 

(6)  11  A.  &  E.  607 ;  5.  C.  ante  (rf)  11  A.  E.  617:  S.  C.  ante 

160.  191. 
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1841.  If  it  had  been  intended  by  the  Poor  Law  Amendment 

J^"^*^       Act,  that  the  removing  justices  should  act  upon  strict  legal 
The  Queen         . ,  _  .  .  . ,   •         .  . 

V,  evidence  only,  some  provision  would  have  been  made  to 

Hihalmants  of  enable  them  to  compel  the  production  of  such  evidence,  and 
to  allow  the  costs  attendant  upon  it.  The  costs  of  the  pro- 
ceeding may  frequently  be  very  great,  if  conveyances  and  in* 
dentures  are  to  be  produced,  properly  stamped,  from  any 
remote  part  of  the  country,  or  the  originals  to  be  accounted 
for,  before  secondary  evidence  can  be  received;  and,  after  all, 
the  appellants  will  not  be  in  full  possession  of  the  case 
against  them,  unless  all  documents  or  copies  in  support  of 
the  settlement  are  sent  with  the  order.  [Patieson  J.  Twenty 
one  days  are  allowed  to  the  parish  on  which  the  order  is 
made  to  determine  whether  they  will  appeal  or  not.  The 
rule  now  proposed  to  us  would  throw  the  burden  of  an 
expensive  inquiry  upon  the  wrong  parish.] 

It  was  then  contended  that  hearsay  evidence  was  admis* 
sible  of  the  place  as  well  as  of  the  time  of  birth,  and  I 
Phil/ipps  on  Evidence  p.  225-6  {a)  and  the  cases  collected 
in  the  notes,  and  Crease  v.  Barrett  (6)  and  Wfiitelocke  v. 
Baker  (c)  were  referred  to.  [Ifightman  J.  It  was  ex- 
pressly held  in  Sex  v.  Erith  (d)  that  hearsay  evidence  of 
the  place  of  birth  will  not  do.]  That  decision  seems  to  be 
disapproved  of  in  I  Pkiltipps  on  Evidence,  p.  226. 

Lord  Denman  C.  J. — This  appeal  depends  upon  the 
suiGciency  of  the  examination.  Distinct  notice  has  been 
given  of  the  particular  objection  to  it.  In  the  first  place, 
does  this  examination  shew  the  order  of  removal  to  have 
been  made  upon  hearsay  evidence  within  the  cases  lately 
decided?  Of  that  there  can  be  no  doubt — the  pauper 
speaks  to  that  which  cannot  be  within  her  own  knowledge, 
VIZ.  to  the  fact  of  her  having  been  bom  illegitimate  at  a  par- 
ticular place.    The  question  therefore  comes  to  this,   are 

(a)  eth  ed.  (c)  IS  Ves.  514. 

(b)  1  C.  M.  &  R.  938.  Id)  8  East,  539. 
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those  cases  rightly  decided?     On  that  point  also  I  have  no         1841. 
doubt,  though  I  am  glad  the  matter  has  come  before  us    J^^^^ 
again,  because  the  conclusion  we  came  to  was  new,  and  y, 

may  be  attended  with  some  inconvenience ;  but  I  think  the  Inhabitants  of 

,  ,  ,  RiSHWOETH. 

balance  of  inconvenience  is  the  other  way.  The  Poor  Law 
Amendment  Act  has  not  introduced  any  change  into  the 
kind  of  evidence  upon  which  removals  may  be  made,  but, 
by  requiring  the  examination  to  be  handed  over  to  the 
parish  removed  to,  has  laid  open  the  evidence,  and  made  it 
necessary  for  us  to  determine  whether  an  order  resting  upon 
no  legal  evidence  is  good.  I  think  an  order  of  removal  and 
any  other  order  of  justices  is  invalid  if  not  founded  on 
legal  evidence.  The  parish  to  which  the  pauper  is  removed 
has  a  right  to  say,  *'  Why  have  you  sent  us  a  pauper  to 
maintain  when  there  is  no  legal  evidence  that  he  belongs  to 
us  ?"  If  any  kind  of  hearsay  evidence  is  receivable,  I  do 
not  see  why  it  should  not  be  enough  for  the  pauper  to  say, 
''  1  have  heard  that  I  am  settled"  in  such  a  parish ;  for  even 
then  some  ingenious  suggestion  may  be  offered  that  under 
certain  possible  circumstances  the  statement  was  legal  evi* 
dence.  Undoubtedly  the  practice  has  hitherto  prevailed  of 
removing  paupers  upon  very  loose  evidence,  but  still,  what- 
ever the  practice  may  have  been,  when  once  such  proceed* 
ings  are  brought  into  Court  they  must  be  tested  by  legal 
principles.  There  may  certainly  be  some  difficulty  in 
bringing  documents,  subscribing  witnesses  and  so  forth,  be- 
fore the  removing  magistrates,  and,  perhaps,  the  legislature 
would  act  wisely  if  it  made  some  provision  on  the  subject. 
But  if  the  examination  is  to  give  no  information  the  chance 
is  taken  of  an  appeal.  With  regard  to  costs,  if  previous 
information  is  ^iven  to  the  appellants,  then  they  should  pay 
costs  if  they  go  on  perversely;  but  why  should  they  pay  the 
costs^  that  have  been  referred  to,  of  the  preliminary  ex* 
parte  inquiry  before  the  removing  justices?  It  seems  to  be 
supposed  that  there  is  some  inequality  if  the  appellants  are 
to  give  the  grounds  only  of  appeal,  and  the  respondents  to 
give  the  examination.     But  the  examination  is  that  upon 

TOL.  I, — G.  D.  XX 
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which  the  respondents  themselves  act^  and  they  can  funikh 
it  witbont  inconvenience.  They  are  required  by  the  terms 
V,  ^  of  the  statute  to  furnish  the  examination,  and  the  appellants 
^Rk^wI^  to  furnish  the  grounds  only  of  their  appeal.  We  think  we  do 
a  beneiit  to  the  public  by  adhering  to  our  former  decisions 
on  this  subject,  and  by  declarrag  that  for  the  fature  there 
must  be  no  doubt  that  an  order  of  removal  is  to  be  obtained 
on  legal  evidence. 

Pattbson  J. — I  have  no  doubt  that  the  evidence  on 
which  the  present  order  has  been  made  was  not  legal  evi* 
dence.  Even  if  there  were  no  distinction  between  the 
admissibility  of  evidence  of  the  time  and  of  the  place  of 
birth,  yet  here  the  pauper's  evidence  of  the  time  of  her 
birth  would  be  inadmissible,  it  would  not  do  at  the  sessions, 
it  would  be  nothing. 

As  to  the  general  question,  the  strongest  objection^  on 
the  score  of  inconvenience,  relates  to  the  production  of  title 
deeds,  indentures,  and  subscribing  witnesses.  There  is  cer- 
tainly no  provision  in  the  statute  for  the  costa  of  bringing  such 
evidence  l[>efore  the  removing  justices.  But  then  the  proba- 
bility of  an  appeal  is  lessened  by  requiring  suck  legal  evi- 
dence, as  an  opportunity  is  thereby  afforded  to  a  parish  of 
exercising  a  sound  discretion  whether  to  appeal  or  not. 
Suppose,  in  the  case  of  a  settlement  by  apprenticeship,  the 
pauper  to  say,  "  I  was  bound  apprentice  to  such  a  person 
in  such  a  parish :"  are  the  appellants  to  hunt  out  the  inden- 
ture and  the  subscribing  witnesses  ?  Obviously  the  onus 
would  be  thrown  on  the  wrong  party.  Whether  the  incon- 
veniences of  our  decision  are  so  great  as  to  render  it  expe- 
dient for  the  legislature  to  interfere,  I  do  not  know,  but  I 
am  satisfied  that  our  decision  is  the  only  one  we  could  come 
to  on  legal  principles.  If,  after  the  objection  is  pointed 
oirt  to  their  order  the  respondents  feel  that  they  are  wrong, 
they  may  probably,  after  notice  to  the  other  parish,  be  able 
to  abandon  it  and  get  another  made  on  legal  evidence. 
I  believe  in  one  case  in  the  crown  paper  the  question  will 
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arise  whether  such  an  order  can  be  abandoned  (a).     I  do        1841. 

not  see  how  the  act  is  to  be  carried  into  effect  without  re-    J^JT^ 
......  .     ,  The  QuEEw 

quiring  legal  evidence  m  these  cases.  t. 

Inhabitants  of 
.  .  RisHworrff. 

Coleridge  J. — I  am  of  the  same  opinion,  and  agree 

with  my  lord  that  it  is  well  this  question  has  been  again 
brought  before  us,  and  trust  that  henceforth  all  doubt  will 
be  at  an  end. 

Three  points  have  been  raised.  First,  it  is  said,  this  case 
is  distfnguishable  from  the  cases  which  are  supposed  to 
govern  itj  secondly,  that  the  evidence  here  was  legal  evi- 
dence; thirdly,  that  the  former  cases  ought  to  be  recon- 
sidered. 

1.  As  to  this  case  being  distinguishable.  In  one  of  the 
former  cases  the  eiiamination  was  certainly  open  to  the  far- 
ther objection  pointed  out;  but  still  the  decision  is  not  put 
on  that  objection,  but  on  the  bbjection  we  have  now  to  dis- 
pose of.  The  other  case  is  not  distinguishable;  there  the 
evidence  was  hearsay  in  terms,  and  here  it  must  of  necessity 
have  been  so  in  fact. 

2.  Was  there  legal  evidence  in  this  case,  of  the  place  of 
birth:  JRex  v.  Efiik{b\  which  was  a  well  considered  cas6, 
decides  that  hearsay  evidence  of  the  place  of  birth  is  inad- 
missible. 

3.  Were  the  former  cases  rightly  decided  ?  My  opinion 
on  this  subject  may  be  entitled  to  some  weight,  because 
I  always  felt  the  inconvenience  that  would  result  from  those 
cases.  But  I  am  satisfied,  by  the  reasoning  of  my  lord  and 
mfy  brother  Patteson,  that  those  cases  were  rightly  decided, 
and,  though  inconvenience  may  be  the  result,  that  the  incon- 
venience would  have  been  greater  if  we  had  decided  other- 
wise. And  the  act  in  some  measure  remedies  the  inconve- 
nience by  suspending  the  actual  removal  for  twenty-one 
days,  during  which  the  objection  to  the  examination  may  be 

(a)  See  Reg.  v.  The  Justices  of        (6)  8  East,  539. 
the  West  Ridingf  post,  630. 
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1841.        pointed  out.     By  our  decision  we  merely  carry  out  the  old 

)~^Z^  law,  for  an  order  might  always  have  been  quashed  if  bad  on 

V.  its  face,  and,  if  it  had  been  the  practice  to  set  out  the 

^KisHwoRTi^^  grounds  in  the  order  itself,  the  order  might  always  have  been 

set  aside,  if  those  grounds  were  insufficient.     The  only 

change  is  that  now  the  examination  must  be  sent  with 

the  order,  and  thus  the  grounds  are  open  to  immediate 

objection. 

WiGHTMAN  J. — I  am  unable  to  distinguish  this  case  from 
the  two  former  cases,  and  think  that,  if  we  had  decided  other- 
wise than  we  have,  the  object  of  the  act  would  be  defeated. 
That  object  appears  to  have  been  the  prevention  of  litiga- 
tion and  expense,  by  compelHng  in  the  outset  a  mutual  dis- 
closure between  the  contending  parishes.  In  the  present 
instance,  the  weakness  of  their  adversary's  case  became 
known  to  the  appellants  by  the  new  system  of  sending  the 
examination  with  the  order  of  removal.  Independently  of 
the  distinction  laid  down  in  Rex  v.  Erith  (a),  that  the  same 
hearsay  evidence  that  would  be  sufficient  to  prove  the  time, 
is  insufficient  to  prove  the  place  of  birth,  the  evidence  in 
this  case  would  not  be  admissible  to  prove  the  time.  For 
in  all  cases  the  declarations  as  to  time  of  birth  have  been 
made  by  those  who  would  know  the  fact,  and  here  it  is  pro- 
posed to  allow  the  evidence  of  a  person  who  could  not  know 
the  fact. 

■D*  Order  of  Sessions  confirmed  (6). 

(a)  8  East,  639.  (6)  See  die  next  case,  Reg,  v. 

Stapleford  FiiMpaine, 
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1841. 

The  Queen  v.  The  Inhabitants  of  Stapleford 

FlTZPAINE(a). 

On  appeal  against  an  order  of  two  justices,  removing  T**®  cxamina- 

Betiy  Hake  and    her  four   children,   from  the  parish  of  which  an  order 

Stapleford  Fitzpaine  in  the  county  of  Somerset,   to   the  wa7made 

parish  of  Buckland  in  the  same  county^  as  the  place  of  the  contained 

last  legal  settlement  of  Sander  Hake,  deceased,  formerly  following 

husband  of  the  said  Betty  Hake,  and  father  of  her  children,  staiement. 
•^  '      "  I  was 

the  sessions  quashed  the  order,  subject  to  the  opinion  of  overseer  of 

the  Court  of  Queen's  Bench  on  the  following  case :  ,^^^»  'ariSf^*" 

The  examinations  upon  which  the  order  of  removal  was  during  the 

made  were  as  follows: — The  examination  of  Betty  Hake,  fe'Sfer  of  the  ^ 

who  saith  as  follows :  '*  I  am  the  widow  of  Sander  Hake,  pauper's  hus- 

late  of  Stapleford  Fitzpaine  aforesaidjabourer,  deceased,  pied  the  estate, 

I  was  married  to  the  said  Sander  Hake  in  the  parish  church  *5^  J  collcct- 

ed  the  poor- 
of  Buckland  St.  Mary  about  sixteen  years  ago.     On«roy  rates  or  him 

marriage  I  went  to  live  with  my  husband  on  an  estate  at  ^^^S  ®*^"" 

Blindmore,  in  the  said  parish  of  Buckland  St.  Mary,  who     The  foUow- 

resided  with  his  father  and  was  carter  to  him.  After  we  had  wf^  th^ 

lived  there  about  a  year,  my  father  in  law  was  burnt  out  grounds  of 

of  the  estate,  upon  which  he  went  to  Stapleford  Fitzpaine,  j.  h.  was  not 

and  I  and  my  husband  went  to  Curland,  and  lived  there  ^^^^*  *"^  ^*** 
•^  not  pay  rates 

with   my  father  and  mother.     My  husband  never  rented  for  the  estate ; 

10/.  a  year  afterwards.     My  husband  Sander  Hake  died  JrnVti^oVu'Vn- 

about  seven  years  ago,  and  I  and  my  four  children  by  the  formal,  and 

said  Sander  Hake  (videlicet)  Louisa,  aged  about  thirteen  dentfn?aw  ~ 

years.  Elizabeth,  Bged  about  twelve  years,  Matilda,  weA  «'»ndbadon 
^        '  ®  .'         '  '    ^       the  face  of  it; 

(a)  Decided  H.  T.  1849  (Jan.  24).  that  the  exa- 

mination does 
DOt  contain  any  sufficient  evidence  of  n  settlement  gained  in  our  said  parish  by  J.  If.; 
that  the  eiamination  does  not  state  in  what  years  J.  H.  occupied  &c.,  or  paid  rates 
&c.,  or  that  he  resided  forty  days  &c.'' 

Held,  that  the  above  grounds  did  not  entitle  the  appellants,  at  the  trial  of  the  appeal, 
to  object  that  the  rate  book  had  not  been  produced  before  the  removing  justices,  and 
that  the  examination  contained  no  legal  evidence  that  J.  H.  had  been  rated,  because 
the  general  objection  to  the  insufficiency  of  the  examination,  conveyed  no  information 
in  itself  to  the  respondents  of  the  ground  of  appeal  intended  to  be  relied  on,  and  was 
besides  preceded  by  a  denial  of  the  fact  of  rating  only,  and  followed  by  other  specific 
objectious  which  were  equally  remote  from  the  point  oi  evidence^ 
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1841.         about  nine  years,  and   lzott,Bged  about  seven  years,  are 
jm^^  now  chargeable   to   the  said   parish  of  Stapleford   Fitz- 

V.  paine." 

^tlSroiD^  The  examination  of  Mary  Hake,  who  saithas  follows: 
PiTsPAiirE.  "1  am  the  widow  of  John  Hake,  deceased.  About  twenty- 
six  years  ago,  (being  about  the  year  ]Si5),  Mr  George 
Score  employed  my  husband  to  work  on  and  take  care  of 
bis  jBState  at  Blindmore,  in  the  said  parish  of  Bucki^pd 
St.  Mary,  and  during  that  year  the  said  Mr,  Score,  who  was 
at  our  bouse,  said  to  my  husband; ''John,  you  shall  have 
this  estate,"  to  which  my  husband  replied,  ''I  am  not 
strong  enough  to  stock  it."  He  then  said,  '^  Won't  you 
have  it  if  I  give  it  you  ?  You  can  borrow  some  money,  and 
I  will  be  bound  for  it."  It  was  then  understood  that  my 
husband  was  to  have  it.  It  contained  about  100  acres,  and 
was  worth  upwards  of  100/.  a  year.  My  husband  after- 
wards stocked  the  estate,  and  occupied  it  about  thirteen 
years,  except  small  parts  of  it  he  let  tp  his  sons.  I  believe 
he  paid  the  rates  and  taxes  all  the  time  for  the  whole.  I 
frequently  saw  him  pay  the  overseers  the  poor  rates,  apd 
many  times  paid  them  myself.  After  occupying  the 
estate  about  thirteen  years  my  husband  was  turned  out  of 
it  by  an  ejectment." 

The  examination  of  John  Hake,  who  saith  as  follows : 
*^  I  was  present  in  the  year  1815,  and  heard  Mr.  Score  say 
he  would  give  the  estate  to  my  father,  and  he  might  do 
what  he  liked  with  it.  Mr.  Score  called  John  Pinney,  who 
is  now  dead,  to  witness  that  he  gave  it  to  my  father.  My 
father  afterwards  occupied  it  about  thirteen  years,  except 
small  parts  of  it,  which  he  about  three  years  afterwards  let 
to  me  and  to  my  brother  under  20/.  a  yeari  but  my  father 
paid  the  rates  and  taxes  for  the  whole.  From  1815  my 
brother  Sander  lived  on  the  estate  with  my  father,  as  one 
of  his  family.  My  father  stocked  the  farm,  and  paid  the 
rates  and  taxes.  He  also  bought  a  new  waggon  on  which 
his  name  was  painted,  and  his  name  was  also  on  the  iron 
work  on  the  gates.  I  paid  my  father  rent  for  the  land  X  took 
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of  him.    My  father  during  the  time  be  occupied  the  estate        isii. 
buiit  a  new  lime  kiln  on  it,  and  sold  lime,  and  afterwards      ^^*^-^*-^ 
let  the  kiln  to  Mr.  Edward  Acklandr  ^*  ?""*' 

The  examination  of  Thomai  fVillie,  who  saith  as  follows:  Inhabitants  of 
'^I  was  overseer  of  the  parish  of  Buckland  St.  Mary  five  or    Fitztaisb. 
six  yeftrsi  during  the  time  the  said  John  Hake  occupied  the 
estate,  and  about  the  year  1826  collected  the  poor  rates 
of  him  as  the  occupier.'^ 

The  following  were  the  grounds  of  appeal.  *'  That  the 
said  John  Hake^ihe  father  of  Sander  Hake,  did  not  gain  any 
settlement  in  our  parish  of  Buckland  St.  Mary  by  any  of 
the  means  stated  in  the  examination,  and  that  the  said 
Betty  Hake  and  her  children  were  not  settled  in  our  parish 
in  the  manner  stated  in  the  examination.  That  the  said 
John  Hake  was  not  rated,  and  did  not  pay  rates  and  taxes 
for  the  estate  at  Blindmore,  as  stated  in  the  examination. 
That  the  said  John  Hake  never  was  the  occupier  of  the 
said  estate  at  Blindmore.  That  the  said  examination  is 
informal  and  wholly  insufficient  in  law,  and  bad  on  the 
face  of  it.  That  the  examination  does  not  contain  any 
sufficient  evidence  of  a  settlement  gained  in  our  said  parish 
of  Buckland  St.  Mary  by  the  said  John  Hake,  nor  does  it 
contain  any  valid  grounds  of  removal  of  the  said  Betty 
Hake  and  her  children  to  our  said  parish.  That  the 
examination  does  not  shew  that  Sander  Hake  was  at  any 
time  settled  in  our  parish  of  Buckland  St.  Mary,  there 
being  no  proof  or  statement  on  the  face  of  the  examination 
that  the  said  Sander  Hake  was  unemancipated  at  the  time 
of  his  marriage,  so  as  to  derive  a  settlement  from  his  father 
John  Hake.  That  the  examination  does  not  state  when 
or  in  what  year  or  years  the  said  J'ohn  Hake  occupied  the 
said  estate  at  Blindmore,  or  in  what  year  or  years  he  paid 
rates  and  taxes  for  the  same.  That  the  examination  does 
not  state  that  the  said  John  Hake  resided  forty  days  in  our 
parish  of  Buckland  St.  Mary,  during  the  time  that  he 
occupied  the  said  estate  at  Blindmore,  or  after  he  had  so 
paid  rates  and  taxes  for  the  same.    That  the  examination 
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1841.        does  not  state  any  residence  by  the  said  John  Hake  in  our 
^J^^^^^"^      said  parish  of  Buckland  St.  Mary,  sufficient  to  confer  a 
V.  settlement  under  the  statute  of  13  &  14  Car.  2,  cap.  12. 

^Saflbfoi^^       UP^"  ^^^  ^"^'  ^f  ^^^  »PP^*^'  '^  w**  P""^^®^  *«^*  •^^^ 
FiTzPAiNE.     Hake,  the  father  of  Sander  Hake,  had  from  the  year  1813 

to  1815  managed  the  estate  mentioned  in  the  examination 

for  Mr.  George  Score  in  the   appellant  parish.    That  in 

1815  Mr.  George  Score  made  a  verbal  gift  of  the  estate  to 

John  Hake^  in  the  manner  stated  in  the  examination.    That 

from  1815  to  1826  John  Hake  resided  in  and  occupied  the 

said  estate,  claiming  title  thereto  by  virtue  of  the  said  gift, 

and   paying  no   rent  for  the  same.      That  in  1824  John 

Hake  made  a  feoffment  of  the  estate,  and  levied  a  fine  of 

the  same  to  the  use  of  himself  in  fee,  and  was  turned  out 

by  ejectment  in  1826.     That  from  1815  to   1826  he  was 

charged  to  and  paid  all  the  parochial  rates  and  taxes  in 

respect  of  the  said  estate,  including  the  land  tax.     That 

Sander  Hake  resided  with  his  father  from  1815  to  1825, 

as   one   of  his  family,  being  unemancipated,  and  that  he 

was  married  to  the  pauper  in  August,  1825. 

The  Court  were  of  opinion,  that  John  Hake  acquired  a 
settlement  in  the  appellant  parish,  both  by  such  residence 
under  a  claim  of  ownership  of  the  estate,  and  also  by  being 
charged  unto  and  paying  parochial  rates  and  public  taxes, 
and  that  Sander  Hake  followed  his  father's  settlement  up  to 
August,  1825.  Although  the  Court  were  of  opinion,  that 
under  these  circumstances  the  settlement  of  Sander  Hake 
was  in  the  appellant  parish,  and  that  the  respondents 
were  entitled  to  the  judgment  of  the  Court  on  the  merits, 
they  quashed  the  order  upon  the  ground  that  the  examina- 
tion was  on  the  face  of  it  insufficient  to  enable  the  respon* 
dents  to  go  into  either  of  those  grounds  of  removal. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  examination  was  sufficient,  then  the  order  of  sessions 
to  be  quashed,  and  the  order  of  removal  to  be  confirmed. 
If  the  Court  should  be  of  opinion  that  the  examination 
was  insufficient,  the  order  of  sessions  to  be  confirmed. 
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Erie  and  Moody  in  support  of  the  order  of  sessions  (a).        1841. 

Unless  S.  Hake,  the  pauper's  husband,  was  unemancipated     J|['^''^^^ 

when  his  father  acquired  the  settlement,  it  of  course  would  «. 

not  be  communicated,  and  the  examination  does  not  state   ^"hftbitaius  of 

Stapleford 
distinctly,  as  it  should,  that  S.  Hake  was  unemancipated  at    FiTZPAtNE. 

the  time  in  question. 

2.  As  to  the  settlement  itself,  which  it  is  sought  to  com- 
municate to  S.  Hake  and  the  pauper,  the  examination  does 
not  state  that  5.  Hake,  the  father,  resided  forty  days  on  the 
property. 

As  to  the  ratiug.  The  examination  discloses  legal  evi- 
dence that  S.  Hake  paid  the  rates,  but  no  such  evidence 
that  he  was  rated:  the  proper  evidence  of  his  having  been 
rated  would  have  been  the  rate  book  itself.  As  therefore 
an  essential  fact  was  proved  before  the  removing  justices 
by  other  than  legal  evidence,  the  case  is  within  Reg,  v. 
Ecclesall  Bierlow(b)  and  Reg,  v.  Lydeard,  Si.  Lawrence  (c). 
The  observation  of  Pa^/^son  J.  in  the  latter  case  applies 
here,  for  it  seems  that  the  overseer,  who  might  have  pro- 
duced the  rate  book,  was  a  witness  before  the  justicesi  and 
yet  the  absence  of  the  rate  book  is  not  accounted  for. 
Reg.  V.  Middlelon  in  Teesdale{d)  shews  that  a  general  alle- 
gation, that  the  examination  is  bad  on  the  face  of  it,  will  let 
the  appellants  into  the  above  objection.  If  it  be  said, 
according  to  the  distinction  drawn  by  Coleridge  J.  in  Rex 
y.Lydeard,  SL  Lawrence  {c)»ih^X  the  present  case  is  not 
like  Reg.  v.  Middlelon  in  Teesdale{d)f  where  no  settlement 
was  shewn  on  the  face  of  the  examination,  but  that  the 
objection  is  simply  that  the  settlement  is  not  stated  with  suf- 
ficient particularity,  then  it  must  be  taken  that  the  sessions, 
within  whose  province  it  is  to  decide  finally  upon  such  a 
question  of  particularity,  have  decided  that  the  settlement 
baa  not  been  sufficiently  particularised. 

(a)  This  case  was  argued  before  (c)  11  A.  &  £.  617 ;  S,  C.  ante, 

Lord  Dernnan  C.  J.,  Pattaon,  Coie-  1 91 . 

ru%e  and  Wighiman  Js.  (d )  10  A.  &  £.  688 ;  &  C.  3  P. 

(6)  11  A.  &  £•  607;  S.  C.  ante,  &  D.  473. 
160. 
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1841.  As  to  the  estate  of  John  Hake.    He  is  Dot  stated  to  have 

^^^"^^^      been  the  owner,  and  it  is  therefore  to  be  presumed  that  he 

9.  was  not.    The  parol  gift  would  confer  no  title  on  him,  and 

Inhabitants  of  |,g  jjj  ^ot  occupy  for  such  a  period  as  to  afford  a  presump- 

FiTzpAiNE.     tion  of  ownership.     On  this  point  they  cited  Rex  t.  Chew 

Magna  {a\  Rex  v.  Wooburn(b),  Rex  t.  Calow{c)t  Rex  v. 

Pemax{d). 

Sir  W.  W.  FoUeit  (with  whom  were  Bere  and  FUzher- 
bert)  contrd.  With  regard  to  the  objection  that  the  rating 
of  J.  Hake  was  not  proved,  by  legal  evidence,  it  is  to  be 
recollected  that  the  question  between  contending  parishes 
is  not  litigated  before  the  removing  justices.  The  question 
is  not  litigated  until  both  parties  appear  on  appeal  at  the 
sessions.  Before  the  removing  justices  there  is  no  party 
to  object  to  the  improper  reception  of  evidence;  if  at  Nisi 
Prius  illegal  evidence  were  admitted,  a  new  trial  would  not 
be  granted  on  that  ground,  unless  the  evidence  had  been 
objected  to.  If  the  evidence  of  rating  had  been  objected 
to  before  the  justices,  the  rate  book  might  have  been  pro- 
duced; but  there  was  no  party  there  who  could  object 
[Patleton  J.  The  examination  is  sent  in  order  that  the 
parish  removed  to  may  object  at  that  time;  at  all  events,  if 
the  objection  is  then  made,  and  is  found  to  be  good,  the 
respondents  can  then  abandon  their  order.  [Bere*  After 
an  appeal  against  the  order  is  entered,  it  would  be  too  late 
to  abandon  the  order.]  The  4  &  5  WilL  4,  c.  76,  requires 
the  removing  justices  to  state  the  grounds  of  the  removal, 
not  the  evidence^  on  which  it  is  made.  Again,  the  removing 
justices  have  no  means  of  compelling  the  production  of 
legal  evidence.  But,  in  truth,  the  rating  was  proved  by  legal 
evidence.  The  overseers  of  the  appellant  parish  received 
payment  of  the  rate,  and  that  is  good  against  that  parish 

(fl)  10  B.  &  C.  747 ;  5.  C.  5  M.      &  R.  723. 
&  R.  635.  (c)  3  Mau.  &  S.  99. 

(6)  10  B.  &  C.  846 ;  5.  C.  5  M.  {d)  3  B.  &  Ad.  815. 
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as  an  admissioD.     [Paiieson  J.  referred  to  Rex  v.  Cop-        1841. 

Even  if  the  objection  to  the  evidence  of  the  rating  is  v. 

well  founded,  it  has  not  been  properly  pointed  out  in  the  ^Stap"eford^ 
grounds  of  appeal.  The  contending  parties  should  be  Fitzpaine. 
placed  upon  an  equal  footing;  the  examination  discloses 
the  whole  case  of  the  respondents,  and  the  general  objec- 
tion, in  the  nature  of  a  general  demurrer,  to  the  sufficiency 
of  the  examination,  gives  no  hint  that  a  material  fact  in  the 
case  of  the  respondents  has  not  been  made  out  by  proper 
evidence.  If  the  general  objection  in  this  case  is  not 
enough,  the  specific  objections  which  follow  can  only  mis- 
lead, for  they  induce  the  respondents  to  suppose  that  all 
the  objections  which  it  is  intended  to  be  relied  on  have 
been  minutely  particularised.  [He  was  then  stopped  by  the 
rising  of  the  Court,  Lord  Denman  C.  J.  saying  the  Court 
would  look  into  the  cases,  and  call  upon  him  again,  if  it 
should  be  thought  necessary.] 

Cur.  adv.  vulL 

Lord  Dbnman  C.  J.  on  the  following  Monday  delivered 
the  judgment  of  the  Court. — This  was  a  case  of  appeal 
against  an  order  of  removal.  At  the  sessions  objections 
were  made  to  the  examination,  and  also  to  the  recep- 
tion of  evidence  in  support  of  the  order,  in  consequence 
of  the  alleged  defects  in  such  examination.  The  ses- 
sions have  found  that  John  Hake,  the  pauper's  father 
in  law,  under  whom  the  settlement  was  claimed,  ac- 
quired a  settlement  in  the  appellant  parish  by  residence, 
under  a  claim  of  ownership  on  an  estate,  and  also  by 
being  charged  to  and  paying  parochial  rates,  and  that 
the  respondents  were  entitled  to  the  judgment  of  the 
court  on  the  merits,  but  they  quashed  the  order,  on  the 
ground  that  the  examination  on  the  face  of  it  was  insufficient 
to  enable  the  respondents  to  go  into  either  of  the  grounds 
of  removal.     The  sessions  have  submitted  to  us  simply  the 

(a)  2  East,  25. 
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1841         questioD   of  the  suflScieocy  of  the  examination  for  these 
TTToiiiK    purposes. 

V.  On  the  part  of  the  respondents  the  case  has  at  present 

Stafleford  ^^^^  ^°'y  argued  in  respect  of  the  settlement  by  rating,  and, 
FiTzpAiNE.  if  Yte  are  of  opinion  that  the  examination  was  sufficient  to 
let  them  into  their  case  on  this  head  of  it,  it  will  be  unne- 
cessary to  go  farther,  as  one  ground  of  removal  is  enough, 
and  the  sessions  have  not  submitted  to  us  the  conclusions 
which  they  have  drawn  from  the  evidence,  supposing  they 
were  at  liberty  to  receive  and  consider  it  at  all. 

Before  we  inquire  into  the  sufficiency  of  the  examination  it 
is  necessary  to  consider  the  statement  of  the  grounds  of 
appeal,  because  the  appellants  can  make  no  other  objections 
to  any  part  of  the  respondent's  case  than  are  stated  in  such 
grounds,  and  we  agree  with  the  respondent's  counsel,  that 
at  least  the  same  degree  of  strictness  is  to  be  used  in 
deciding  upon  the  sufficiency  of  such  statements  as  in 
deciding  on  that  of  the  examination.  Both  are  to  be 
treated  candidly,  and  with  a  view  to  advance  the  objects  of 
the  statute  in  requiring  their  mutual  delivery.  The  exa- 
mination, construed  fairly,  must  shew  that  the  justices  have 
prim&  facie  been  justified  in  making  the  order;  the  grounds 
of  appeal,  construed  in  the  same  way,  must  disclose  the 
nature  of  the  objections  to  the  order,  or  the  new  matter, 
as  the  case  may  be,  which  induces  the  appellants  to  resist 
the  removal.  By  these  modes  the  legislature  has  wisely 
thought  that  the  expence  of  groundless  removals  and  fruit- 
less appeals  may  best  be  prevented,  and  it  is  the  duty  of 
the  court  of  quarter  sessions,  and  of  this  Court,  to  take 
care  that  the  provisions  of  the  statute  be  fairly  and  fully 
carried  out. 

The  statement  of  the  grounds  of  appeal,  so  far  as  regards 
the  present  question,  after  objecting  that  in  fact  *'John 
Hake  was  not  rated,  and  did  not  pay  rates  as  stated  in  the 
examination,''  proceeds  thus,  **  that  the  said  examination  is 
ififormal  and  wholly  insufficient  in  law,  and  had  on  the  face 
of  it;  that  it  does  not  contain  any  sufficient  evidence  of  a 
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settlenient  gained  in  our  parisbi  nor  any  valid  grounds  of        I84l. 

removal  to  our  parish;  that  it  does  not  shew  that  S.  Hake       ^-^'"^ 

,  ,        .  ^  ,  .  .  The  Queen 

was  unemancipated  at  the  time  of  his  marriage,  so  as  to  t,, 

derive  a  settlement  from  his  father ;  that  it  does  not  state  In»»o*^'iant*  ^^ 

'    ,  Stapleford 

ill  what  year  or  years  John  Hake  paid  rates  and  taxes,     Fitzpaine. 

or  that  he  resided  forty  days  after  he  had  so  paid  rates  and 

taxes." 

It  may  be  conceded  that  the  examination  does  not  in 
any  part  state  in  express  terms,  that  John  Hake  was  rated, 
and  assuming  that  the  parish  rates  were  not  produced  or 
proved  before  the  removing  justices,  two  questions  might 
have  arisen ;  the  first,  whether  the  examination  is  on  these 
accounts  defective,  the  second,  whether  looking  at  it,  and 
the   notice  of  appeal,  the  respondents  could  be  properly 
admitted  to  prove  a  rating  at  the  trial.     But  it  appears  to 
us  that  the  statement  itself  is  so  framed  as  to  preclude  the 
appellants  from  insisting  upon  either  of  these  objections. 
As  to  the  first,  it  does  not  object  to  the  examination  any 
want  of  proof  of  rating ;  it  denies  that  in  fact  John  Hake 
was  rated,  but  does  not  say  that  the  examination  contains 
no  evidence  of  it.     It  was  urged  that  this  objection  was 
open   under  the  general   words  "  is  informal^  and  wholly 
insufficient  in  law,  and  bad  on  the  face  of  it;*  we  are  quite 
clear  that  under  these  words,  if  they  stood  alone,  no  objec- 
tion would  in  this  case  be  open  to  the  appellants,  for  they 
would   convey  no  information  to  the  respondents  of   the 
ground  of  appeal  intended  to  be  relied  on;    and  to  hold 
them  sufficient  would  defeat  the  very  object  of  the  statute. 
The  addition  of  other  particulars,  instead  of  helping  the 
appellants^  makes  their  case  worse.    Any  one  reading  these 
general  words,  followed  by  specific  objections,  would  con- 
clude that  they  were  intended  to  introduce  and  comprise  no 
more  than  such  particulars  as  were  afterwards  so  specified. 
And  when,  besides  this,  they  are  preceded  by  a  denial  in 
terms,  that  John  Hake  was  in  fact  rated,  the  respondents 
would  still  more  certainly  be  led  to  conclude  that  it  was 
not  intended  to  object  to  want  of  evidence  before  the  remov- 
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1841.        certiorari  be  convicted  of  the  offence  for  which  he  was  in- 
_/^"  dieted,  that  then  the  said  Court  of  King's  Bench  shall  give 

V,  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved 

Waldecbave.  ^j.  injured^  ^^  be  a  justice  of  the  peace,  mayor,  bailiff,  con- 
stable,  headborough,  tythingman,  churchwarden,  or  over* 
seer  of  the  poor,  or  other  civil  officer,  who  shall  prosecute 
upon  the  account  of  any  fact  committed  or  done,  that  con- 
cerned him  or  them  as  officer  or  officers  to  prosecute  or 
present." 

The  metropolitan  police  commissioners,  having  prose- 
cuted the  defendants  to  conviction,  are  clearly  entitled  to 
costs  within  the  above  provision.  By  the  Metropolitan  Po- 
lice Act,  10  Geo,  4,  C.44,  s.  1,  they  are  made  '^  justices  of  the 
peace,"  and  they  are  clearly  also  "  civil  officers"  who  have 
prosecuted  an  offence  against  a  constable  of  their  own  force, 
which  it  ''concerned  them  as  officers  to  prosecute."  The 
police  commissioners  were  especially  bound  to  support  in 
the  discharge  of  his  duty  the  constable,  who  was  one  of 
those  whom  section  5  of  the  10  Geo.  4  subjects  to  the 
control  of  the  commissioners,  and  to  such  "  orders  and 
regulations  as  the  said  justices  shall  from  time  to  time  deem 
expedient,  for  preventing  neglect  or  abuse,  and  for  rendering 
such  force  efficient  in  the  discharge  of  all  its  duties." 

This  case  therefore  is  distinguishable  from  cases  which 
will  be  relied  upon  in  support  of  this  rule.  In  Rex  v. 
Sharpness  (a)  the  costs  in  question  were  not  allowed  to  a 
magistrate  who  had  prosecuted  a  gaoler  for  suffering  a 
prisoner  to  escape,  because  the  offence  did  not  concern  the 
magistrate  more  than  any  other  person.  Again,  it  was  held 
in  Rex  v.  Dewhurst  (6)  that  a  select  vestry,  prosecuting  for  a 
libel  on  the  governor  of  the  parish  workhouse,  were  not 
entitled  to  costs ;  but  there  the  party  grieved  was  only  a 
nominal  prosecutor.  In  Rex  v.  Edwards  (c),  the  paving 
and  lighting  commissioners  of  Derby,  who  prosecuted  for 


(a)  «  T.  R.  47.  (c)  5  B.  &  Ad.  407,  n. 

(6)  5  B.&  Ad.  406;  iS.  C.  S  N.  &  M.  253. 
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an  assault  upon  a  watchman  within  the  borough,  were  held        1841. 
not  to  be  public  officers  within  the  statute,  but  there  it  did 
not  appear  that  the  party  assaulted  was  under  their  control,  v. 

so  that  it  did  not  concern  them  especially  to  prosecjte.  Waldborave 
(Mr.  Robinson  of  the  Crown  Office  produced  the  affidavits 
in  the  last  case  cited,  which  shewed  that  the  watchman 
assaulted  was  appointed  by  the  paving  and  lighting  com- 
missioners.) Rex  V.  Sharpness  {a)  seems  to  be  overruled 
by  Rex  v.  Keilleworih(b),  in  which  last  case  the  observations 
of  Lord  Kenyan  C.  J.  are  quite  irreconcilable  with  those 
of  Duller  J.  in  the  former  case,  and  it  was  held  that  a 
magistrate  who  had  indicted  a  party  for  not  repairing  a  road, 
was  entitled  to  costs  under  the  statute.  So  in  Rex  v.  Taun* 
ton  Si,  Mary^  (c)  which  was  also  an  indictment  for  non- 
repair of  a  road,  the  constable  of  the  manor,  within  which 
the  road  lay,  was  held  to  be  an  officer,  '^  whom  it  concerned 
to  prosecute."  Both  those  cases  seem  to  go  farther  than 
the  present. 

Martin  conlr^,  relied  upon  the  authorities  which  the 
other  side  had  sought  to  distinguish,  and  contended  that  the 
connection  between  the  commissioners  and  the  constable  in 
the  present  case  did  not  appear  (J),  and  the  circumstance 
of  their  being  justices  was  not  of  itself  sufficient  to  bring 
them  within  the  statute. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.,  on  a  subsequent  day  in  this  term 
(Nov.  25),  delivered  the  judgment  of  the  Court. — This  was 
a  rule  to  set  aside  a  side  bar  rule  previously  issued  for 
giving  the  costs  of  this  prosecution  to  the  commissioners 
of  police,  by  whom  it  was  set  on  foot,  for  an  assault  com- 
mitted on  a  police  constable  in  the  execution  of  his  duty, 
under  the  5  &  6  >V.  ^  Af.  c.  11,  s.  3,  which  provides  in  ex- 

(a)  2  T.  R.  47.  indictment,  after  objection  that  the 

(6)  5  T.  R.  S3.  facts  of  the  case  were  to  be  gather- 

(c)  3  Maa.  &  S.  465.  ed  from  the  affidavit  alone. 

(d)  The  Court  referred  to  the 
VOL.  I. — G.  D.  Y  Y 


CASES  IN  THE  QUEEN  S  BENCH, 

press  terms  that,  "  if  the  defendant  prosecuting  such  writ 

—^    ^  of  certiorari  be  coniricted  of  the  offence  for  which  he  was 

The  QuBXM 

v.  indicted^  then  the  Court  of  King's  Bench  shall  give  rea- 

Waunmaate.  gQujbi^  ^.Q3|8  Jo  ||,g  prosecutor,  if  he  be  the  parly  grieved 
or  injured,  or  be  a  justice  of  the  peace,  or  any  other  civil 
officer,  who  shall  prosecute  upon  the  account  of  any  fact 
committed  or  done  that  concerned  him  or  them  as  officer  or 
officers  to  prosecute  or  present." 

Now  the  commissioners  of  police  were  called  into  exist- 
ence by  the  following  words  of  10  Geo.  4,  c.  44,  s.  Ij  "  It 
shall  be  lawful  for  his  majesty  to  cause  a  new  police  office 
to  be  established  by  warrant,  and  under  his  sign  manual  to 
appoint  two  fit  persons  as  justices  of  peace  to  execute  the 
duties  of  a  justice  of  peace,  and  such  other  duties  as  are 
thereafter  specified,  or  shall  be  from  time  to  time  directed 
by  one  of  the  secretaries  of  state,  for  the  more  efficient 
administration  of  the  police."  On  these  words  it  is  difficult 
to  feel  any  doubt  that  the  commissioners  will  be  entided  to 
their  costs  of  an  indictment  which  they  preferred  for  an 
assault  on  one  of  their  subordinate  officers  in  the  execution 
of  his  duty,  which  has  been  removed  by  the  defendant  (as 
this  was)  by  certiorari,  and  on  which  (as  here)  a  conviction 
has  taken  place.  We  think  that  they  fully  answer  the 
description  of  civil  officers  so  concerned,  even  if  they  were 
not  justices  of  the  peace,  and  as  such  named  in  the  act  of 

We  should  at  once  have  delivered  this  opinion  but  for  a 
case  reported  in  a  note  to  5  J3.  &  Ad.  407,  which,  being 
apparently  inconsistent  with  our  views,  we  wished  to  exa- 
mine. The  short  note  of  the  judgment  of  the  Court  in  that 
case  is  not  very  accurately  expressed;  it  certainly  appears, 
however,  on  reference  to  the  affidavits,  that  the  two  cases 
are  alike  as  to  the  relation  between  the  paving  commis- 
sioners and  the  watchman  assaulted,  and  the  part  which  the 
former  took  in  the  prosecution.  But,  although  in  pomt,  we 
dd  not  agree  with  the  decision,  and  if  the  commissioners 
there  bad  put  forward  their  claim  directly  and  in  the  first 
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iustaiice,  instead  of  preferring  that  of  the  nominal,  who  was 

clearly  not  the  real,  prosecutor,  it  is  possible  that  the  Court 

might  have  been  led  to  a  different  conclasion.     On    the 

plain  words  of  the  two  acts,  and  the  facts  appearing  on  the  Waldiobatb. 

affidarit  and  the  indictment,  we  are  of  opinion  that  the  com* 

missiosers  of  police  are  entitled  to  their  costs,  and  the 

present  rule  must  be  discharged* 

D.  Rule  discharged. 

Nov.  7th. 
The  Queen  v.  Spackman  and  others.  ^^^l 

Moo,  13f  A* 

1  HIS  was  a  rule  to  shew  cause  why  an  order  of  the  Wilt-  An  order  of 
shire  Quarter  Sessions,  made  in  October,  1839^  upon  appeal  gions,  on  ap- 

asrainst  the  account  of  the  defendants,  as  late  churchwarden  P®**  against 

°  ...  ao  account  of 

and  overseers  of  the  parish  of   Bradford  in  that  county,  overeeera,  is 

allowed  by  three  justices  on  the  31st  July  then  last,  should  no^apiiar^'e^^ 
not  be  quashed,  on  the  ground  that  the  acconnt  did  not  ap-  ther  by  express 
pear  to  be  the  annual  account,  and  that  the  quarter  sessions  necessary  in- 
had  no  jurisdiction  to  make  an  order  as  to  any  other  than  tendment,  to 
.  *         '    .  *^  relate  to 

the  amiual  account.  the  annual 

The  following  was  the  material  part  of  the  order : — *'  On  account,  for 
.  ^  '^  .  .  otherwise  it 

hearmg  the  appeal  of  Thomas  Savage,  an  inhabitant  of  the  may  relate  to 

parish  of  Bradford,  &c.  against   the   account  of  Charles  ^ccounC^^^^ 
Spackman,  late  one  of  the  churchwardens,  and  of  8cc.  three  the  overseers 
of  the  late  overseers  &c.,  allowed  by  J.  B.  and  C.  Esqrs.  render  by  4  & 
three  of  his  Majesty's  lustices  of  the  peace  in  and  for  the  5PFi//.4,c.76, 

.      «         ^         i.  T   t     .  J        .  s.  47,  and  m 

satd  coanty,  on  the  31st  day  of  July  last,  and  on  hearmg  respect  of 

witnesses  for  the  appellant  &c.,  this  Court  doth  order  that  "^^^"^^  ^f  f  ^* 
'^^  /  no  appeal  to 

the  following  charges  &c.  be  disallowed/'  the  quarter 


sessions. 


Sir  JP.  Pollock  A.  6.,  Kelly,  and  Archbold  shewed  cause. 
The  objection  to  the  order  is,  that  it  does  not  appear  to  re- 
late to  the  annual  accounts  of  the  churchwardens  and  over- 
seers, OTer  which  alone  the  quarter  sessions  have  jurisdiction. 
By  the  43  EHz,  c.  2,  s.  ^,  the  churchwardens  and  overseers 
'^  shall,  within  four  days  after  the  end  of  the  year,''  deliver 
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their  accounts  to  two  justices.  By  17  Geo,  2,  c.  38,  s.  I, 
they  are,  "  yearly  and  every  year,"  to  deliver  their  accounts 
to  the  succeeding  overseers  within  fourteen  days  of  their 
appointment;  and  by  sect.  4,  persons  aggrieved  by  the  ac- 
count may  appeal  to  the  quarter  sessions.  By  50  Geo.  S, 
c.  49>  s.  1,  reciting  these  enactments,  and  that  it  is  expedient 
that  two  or  more  justices  should  have  power  to  '*  examine 
and  correct  and  to  allow  and  approve*'  the  accounts ;  such 
power  is  conferred  accordingly  upon  two  or  more  justices 
at  special  sessions  within  the  fourteen  days  appointed  by 
17  Geo.  Q,  for  delivering  such  account.  Before  the  4  &  5 
Will.  4,  c.  76,  s.  47  (a),  therefore,  it  would  have  been  clear 


(a)  The  47th  section  enacts, — 
**  That  every  overseer,  treasurer, 
or  other  person  having  the  collec- 
tion, receipt,  or  distribution  of  the 
monies  assessed  for  the  relief  of 
the  poor  in  any  parish  or  union, 
or  holding  or  accountable  for  any 
balance  or  sum  of  money,  or  any 
books,  deeds,  papers,  goods,  or 
chattels  relating  to  the  relief  of 
the  poor,  or  the  collection  or  dis- 
tribution of  the  poor  rate  of  any 
parish  or  union  shall  once  in  every 
quarter,  in  addition  to  the  annual 
account  now  by  law  required,  and 
where  the  rules,  orders,  and  regu- 
lations of  the  said  commissioners 
shall  have  come  in  force,  then  as 
often  as  the  said  rules,  orders,  and 
regulations  shall  direct,  but  not 
Jess  than  once  in  every  quarter, 
make  and  render  to  the  guardians, 
auditors,  or  such  other  persons  as 
by  virtue  of  any  statute  or  custom, 
or  of  the  said  rules,  orders,  or  re- 
gulations, may  be  appointed  to 
examine,  audit,  allow,  or  disallow 
such  accounts,  or  in  default  of  any 
such  guardian,  auditor,  or  other 
person  being  so  appointed  as  afore- 


said, then  to  the  justices  of  the 
peace  at  their  petty  sessions  for 
the  division  in  which  such  parish 
or  union  shall  be  situate,  a  full 
and  distinct  account  in  writing  of 
all  monies,  matters,  and  things 
committed  to  their  charge,  or  re- 
ceived, held,  or  expended  by  them 
on  behalf  of  any  such  parish  .or 
union,  and  if  thereunto  required 
by  the  justices,  guardians,  audi* 
tors,  or  other  persons  authorised 
in  that  behalf,  shall  verify  on  oath 
the  truth  of  all  such  accounts  and 
statements  from  time  to  time  re- 
spectively, or  subscribe  a  declara- 
tion to  the  truth  thereof,  in  man- 
ner and  under  the  penalties  in  this 
act  provided  for  parties  giving 
false  evidence  or  refusing  to  give 
evidence  under  the  provisions  of 
this  act;  and  all  balances  due  from 
any  guardian,  treasurer,  overseer, 
or  assistant  overseer,  or  other  pei^ 
son  having  the  control  and  distri- 
bution of  the  poor  rate,  or  ac- 
countable for  such  balances,  may 
be  recovered  in  the  same  manner 
as  any  penalties  and  forfeitures  are 
recoverable  under  this  act;  pro- 
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that  the  accounts  now  in  question  could  have  been  no  other  1841. 
than  the  annual  accounts,  and  that  the  quarter  sessions  '"  in.  q 
the  present  case  must  have  had  jurisdiction.  But  it  is 
said  thati  as  by  the  last-mentioned  enactment  **  there  are 
now  in  addition  to  the  annual  accounts,  certain  other  quar^ 
terljf  accounts  also  required  of  the  overseers  to  be  rendered 
to  the  guardians,  auditors,  or  such  other  persons  as  may  be 
appointed  by  the  Poor  Law  Commissioners  to  "  examine, 
audit,  alloio  or  disallow  such  accounts,"  or,  ''  in  default  of 
such  guardian,  auditor,  or  other  person  being  so  appointed 
as  aforesaid,  then  to  the  justices  of  the  peace  at  their  petty 
sessions,"  therefore,  the  quarter  sessions  may,  and  in  this 
case  have,  made  an  order  with  respect  to  such  quarterly 
accounts,  over  which  they  have  no  jurisdiction.  The  answer 
is,  that  every  reasonable  intendment  is  to  be  made  in  favour 
of  an  order  of  justices  :  Rex  v.  Clayton  (a),  Rex  v.  Cleg(Jb\ 
Rex  V.  Higher  Walton  (c\  and  Rex  v.  Mayfield^d)^  and  it 
must  therefore  be  taken  that  this  order  relates  to  the 
annual  accounts,  over  which  the  quarter  sessions  had  ju- 
risdiction, and  not  to  the  quarterly  accounts,  over  which 
they  had  not  jurisdiction.  Again,  to  vitiate  this  order, 
the  Court  will  have  to  make  intendments  agaimt  it,  for 
these  could  not  have  been  quarterly  accounts  within  4  & 
5  WilU  4,  c.  76,  s.  47,  unless  the  Court  intends  that  there 
was  no  "  guardian,  auditor,  or  other  person  appointed  by 
the  commissioners,"  and  that,  in  default,  the  accounts  came 
before  the  petty  sessions.  The  order  recites  that  the  ac- 
counts had  been  "  allowed**  by  three  justices.  This  shews 
that  they  were  not  the  quarterly  accounts,  for,  although  the 
section  gives  power  to  the  ''  auditor,  guardian,  or  other 
person"  to  "  allow,"  it  gives  no  such  power  to  the  petty 
sessions,  who  are  authorised  merely  to  receive  the  account. 

vided  nevertheless,  that  no  such  as  aforesaid/' 

proceeding  shall  exonerate  or  dis-  (a)  3  East,  58. 

charge  the  liability  of  the  surety  (6)  1  Str.  475. 

of  any  such  treasurer,  overseer,  as-  (c)  1  Burr.  S.  C.  162. 

sistant  overseer,  or  other  person  (d)  1  Burr.  S.  C.  453. 
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1841.  Hodges  contri.    The  Court  will  never  intend  jurisdic* 

tion;  and  no  presumption  from  the  manner  of  describing  « 
fact  can  supply  the  omission  of  a  direct  averment  of  its  bebg 
Spackmaw.  within  the  requisite  jurisdiction  :  Rex  v.  Edwards  {a)*  In 
Rex  V.  Bartlett  (&)  an  order  of  sessions  relating  to  accounts 
of  overseers  was  moved  to  be  quashed  because  it  did  not 
appear  they  bad  previously  been  allowed  by  two  justices, 
and  they  had  come  per  saltum  to  the  sessions.  It  waa 
argued  that  they  did  appear  to  have  been  allowed, ''  for  the 
appeal  is  said  to  be  against  the  disbursements  and  thealtonKh 
ance  thereof,  which  the  Court  will  presume  waa  regular." 
''  Sedper  Curiam.  It  does  not  follow  that  this  was  an  al- 
lowance by  two  justices,  for  the  parish  might  do  it,  and 
therefore,  for  want  of  jurisdiction,  this  order  roust  be 
quashed."  On  the  subject  of  intendment  he  referred  also 
to  Rex  V.  Sheppard{c),  Reg.  v.  Toke(d),  Reg,  v.  Readme). 
[Coleridge  J.  It  must  be  taken  I  think  that  the  justices  at 
petty  sessions  are  to  have  the  same  power,  under  4  8&  5 
Will.  4i,  c.  76,  8.  47,  as  the  auditor  or  other  person,  in  de- 
fault of  whose  appointment,  the  quarterly  account  comes 
before  such  justices,  of  examining  and  auditing  the  account, 
otherwise  the  consequence  will  be  that,  where  the  account 
is  rendered  to  the  auditor  8cc.,  the  balance  due  from  the 
overseers  will  be  paid  over  quarterly,  and  that,  where  the 
account  is  rendered  to  the  justices,  the  balance  will  stand 
over  till  the  end  of  the  year.] 

Lord  Dbnman  C.  J. — This  order  cannot  be  supported, 
unless  it  appear  that  the  justices  who  made  it  had  jurisdic- 
tion,  and  it  is  admitted  that  there  was  no  jurisdiction  unless 
the  account  appears  to  have  been  an  annual  account.  Now 
it  does  not  appear  from  the  order  what  sort  of  account  it 
was.    There  is  another  account  to  be  rendered  by  overseers 

(fl)  1  East,  278.  (rf)  8  A.  &  E.  227  j  5.  C.  3  N. 

(6)  2  Str.  983.  &  P.  323. 

(c)  3  B.  &  Aid.  414.  (e)  9  A.  &  E.  619 ;  5.  C.  1  P. 

&D.  413. 
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besides  their  annual  account.      It  may  be  therefore  that 
jurisdiction  has  been  improperly  exercised  by  the  quarter 
sessions  over  an  account  which  was  not  the  annual  account.    ~  ^  «.' 
This  may  have  been  the  case  consistently  with  this  order,    Spackmak. 
and  it  is  not  enough  that  the  order  could  not  have  legally 
been  made,  unless  it  related  to  the  annual  account. 

Williams  J. — ^The  argument  in  support  of  the  order 
was  not  put  higher  than  this — that  it  stood  indifferent,  upon 
the  face  of  the  order,  whether  it  related  to  the  annual  or  to 
the  quarterly  account,  and  that  therefore,  if  we  decided  the 
order  to  be  bad,  it  would  only  be  by  making  intendments 
against  it.  But  it  is  now  settled  law  that  it  must  not  stand 
indifferent  upon  the  face  of  an  order  of  justices,  whether 
they  had  jurisdiction  or  not — it  must  appear  that  they  had. 
Here  in  one  case  they  bad  jurisdiction,  and  in  the  other  had 
not :  either  case  is  consistent  with  the  order,  it  therefore 
does  not  shew  jurisdiction. 

CoLBRiDOE  J. — I  am  of  the  same  opinion.  The  juris- 
diction  of  the  quarter  sessions  is  confined  to  the  annual 
account.  Does  this  order  of  the  quarter  sessions  refer  to 
the  annual  account  i  It  is  said  to  be  in  the  usual  form 
and  it  is  said  that  down  to  the  passing  of  the  4  Will.  4, 
c.  76,  s.  47  no  account  of  overseers,  except  the  annual 
account,  came  before  justices,  and  that  there  is  nothing  in 
that  act  to  alter  the  usual  form.  That  may  be  so,  but  forms 
grow  out  of  the  law,  and,  when  the  law  is  altered,  forms 
must  adapt  themselves  to  the  altered  law.  By  the  4  Will.  4 
there  is  another  account  to  be  rendered  by  overseers,  over 
which  the  quarter  sessions  have  no  jurisdiction.  We  cannot 
tell  to  which  of  the  two  kinds  of  account  this  order  relates. 
It  is  said  that  the  recital  in  the  order  that  the  account  had 
previously  been  allowed  by  justices  shews  that  it  could 
not  be  the  new  quarterly  account,  as  the  47th  section 
does  not  authorise  the  justices,  before  whom,  in  default  of 
an  auditor,  the  account  is  brought,  to  allow  it,  or  to  do  any 
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thing  more  than  simply  receive  it.     I  do  not  agree  in  this 
construction  of  the  section ;  I  think  the  justices  at  petty 
V.  sessions  must  have  the  same  power  with  the  auditor  or 

Spaceman,  q^^,.  person  for  whom  they  are  substituted,  to  "  examine, 
auditi  allow  or  disallow"  the  account.  This  view  is  con- 
firmed by  what  is  directed  as  to  paying  over  the  balance  of 
the  account.  The  balance  must  mean  the  just  balance 
which  is  found  due  after  examination  of  the  account. 

WiOHTMAN  J. — It  is  admitted  that  the  quarter  sessions 
had  no  jurisdiction  unless  this  was  the  annual  account  of 
the  overseers.  The  order  contains  no  averment  that  it  was 
the  annual  account,  and  though  before  the  4&5  Will.  4,  c.  76* 
s.  47,  it  could  have  been  no  other  account,  yet  now  it  may 
have  been  either  the  annual  or  the  quarterly  account.  It 
is  said  that  this  order  on  the  face  of  it  relates  to  an  account 
which  had  previously  been  "  allowed"  by  justices,  and  that 
therefore  it  must  have  been  the  annual  account,  because 
the  justices  under  the  Poor  Law  Amendment  Act  have  no 
jurisdiction  to  ''  allow"  the  account,  although  they  are 
called  on  in  default  of  the  auditor  or  other  person  who  is  ex- 
pressly authorised  to  allow  it.  If  this  construction  is  right, 
it  would  seem  to  follow  that,  where  there  is  no  auditor  or 
other  person  appointed,  the  balance  from  the  overseers 
cannot  be  called  for  until  the  end  of  the  year,  although,  if 
there  is  such  auditor  or  other  person  appointed,  the  balance 
may  be  called  for  directly.  I  think,  therefore,  the  construc- 
tion contended  for  is  erroneous,  and  that  this  order  is 
bad,  as  it  does  not  appear,  either  by  express  averment  or 
necessary  intendment,  to  relate  to  the  annual  account,  over 
which  alone  the  quarter  sessions  can  have  jurisdiction. 

D.  Rule  absolute  to  quash  the  order. 
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1841. 

The  QuE£N  V.  The  Inhabitants  of  St.  Margaret, 
Leicester  {a). 

On  ail  appeal  against  the  removal  of  John  Inge,  from  the  Testator  de* 

parish  of  St.  Margaret,  Leicester,   the   sessions  quashed  ^^^^^^  ^^  J^^^^ 

the  order,  subject  to  the  opinion  of  this  Court  on  the  fol-  tees,  to  sell 
.       .  and  divide 

lowing  case:—  ihe  proceeds 

John  Norton^  of  Leicester,  being  seised  of  fourteen  free-  ^"}?P6  **»«  "*"« 
1    «i  ■  •  •       1  •  1       r  o     uiT  •      1      children,  the 

hold  houses,  situate  in  the  parish  of  St.  Margaret,  in  the  share  of  sach 

borough  of  Leicester,  by  his  will,  bearing  date  on  or  about  ^^^^  ^hodd 

the  24th  of  October,  1832,  and  duly  executed  and  attested  he  married  at 

to  pass  real  estates,  after  directing  the  payment  of  his  debts  be  to^hTir*  ^^ 

and  funeral  and  testamentary  expenses,  and  certain  pecu-  separate  use. 

niary  legacies,  which  he  thereinafter  bequeathed,  out  of  his  before  testa-  ' 

personal   estate,  gave,   subject   thereto,   all   his   personal  tor's .^eath, 

estate,   and   also  gave,   devised,   and   bequeathed  all    his  the  daughters, 

lands,  messuages,  tenements,  hereditaments,  and  real  es-  ^"fb'^her  in  a 

tate  whatsoever  and  wheresoever,  unto  Richard  Mawson  house,  part  of 

and  Thomas  Cooper,  their  heirs,  executors,  administrators,  estafe,  paying 

and  assigns  for  ever,  upon  trust  that  the  said  trustees,  or  >'<^"^  weekly  to 
,  •  i.    I  1-  t         •     •       t  •  the  testator, 

the  survivor  of  them,  did  and  should,  as  soon  as  conve-  He  resided 

niently  might  be  after  his  decease,  sell  and  dispose  thereof,  ®Jf°  two  years 

^  ^  alter  tcsiacor  s 

either  by  public  auction  or  by  private  contract,  for  the  best  death,  and  be- 

price  that  could  be  obtained  for  the  same,  and  did  and  estate  was" 

should  stand  possessed  of  the  monies  arising  from  such  sold,  paying 

sale,  after  payment  of  the  costs  and  expenses  attendant  trustees. 

thereon,  upon  trust  to  pay  and  divide  the  same  equally  ^f^ithathe 
,  ,  ,        .  .        gained  no  set- 

between  and  amongst  the  testator  s  nine  children,  being  tlement. 

five  daughters  and  four  sons,  respectively  enumerated  in 
the  said  will.  And  as  to  the  shares  of  such  of  the  tes- 
tator's said  daughters  as  should  be  married  at  the  time 
of  his  decease,  the  testator  gave  and  bequeathed  the 
same  to  and  for  their  own  sole,  separate,  and  absolute  use 
and  benefit  and  advantage;  and  he  directed  that  their  re- 
spective  receipts  alone  should  be  sufficient  discharges  for 
the  same.  The  trustees  were  authorised  to  reimburse 
(a)  Decided  H.  T.  1842  (Jan.  99). 
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1841.         themselves,  out  of  the  trust  monies,  the  expenses  of  exe- 

^J!^^y^^      cuting  the  trusts  of  the  said  will ;  and  their  conveyances  of 
The  Queen       ,      /  •      ,  .  ,  ,  ^     ,    •  • 

v,  the  devised  premises  to  the  purchasers,  and  their  receipts 

St  Marga^ret^  ^^^  ^^^  purchase-money,  were  declared  to  be  effectual  and 
Leicester,  sufficient.  The  said  John  Norton  died  on  or  about  the 
23d  of  November,  1832.  The  real  estate  consisted  of  the 
freehold  houses  above  mentioned.  John  Inge,  the  pauper, 
was  married  to  jinn  Norton,  one  of  the  testator's  nine 
children,  mentioned  in  his  said  will,  in  the  year  1823.  Some 
time  prior  and  up  to  the  testator's  death,  the  pauper,  with 
his  wife  and  family,  occupied  one  of  the  said  houses,  in  the 
said  parish  of  St.  Margaret,  as  his  tenant,  at  the  rent,  first 
of  2s.,  and  afterwards  at  Is.  \0d.  per  week.  After  the  tes- 
tator's death,  the  pauper  continued  to  occupy  the  same 
house,  and  paid  the  same  weekly  rent  of  Is.  lOe/.,  as  tenant 
to  the  said  trustees,  to  a  collector  employed  by  them  to 
collect  the  rents  for  all  the  said  fourteen  houses.  The 
trustees  every  month  divided  the  whole  sum  so  collected 
equally  amongst  the  said  nine  children  of  the  testator,  and 
the  share  received  by  the  pauper,  on  such  division,  was 
generally  8s.  or  10s.  per  week.  The  pauper  resided  more 
than  forty  days  after  the  death  of  the  testator  in  the  said 
house,  so  occupied  by  him  as  tenant  as  aforesaid,  in  the 
parish  of  St.  Margaret  aforesaid.  The  pauper  continued 
to  reside,  and  the  trustees  to  receive  and  divide  the  rents 
in  the  manner  above  mentioned,  for  nearly  two  years  after 
the  death  of  the  said  testator.  The  testator's  real  estates 
were  sold  by  the  trustees  in  the  year  1834,  and  the  pro- 
ceeds of  the  sale,  after  payment  of  the  expenses  attendant 
thereon,  were  equally  divided  amongst  the  testator's  said 
nine  children.  The  pauper  received  his  wife's  share, 
amounting  to  54/.  IQs. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  these  circumstances,  John  Inge  obtained  a  settle* 
ment  in  St.  Margaret's,  Leicester. 

G.  T.  White  and  N.  Goldtmid  in  support  of  the  order  of 
sessions.     The  pauper  gaiued  a  settlement  by  residing 
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forty  days,  after  the  death  of  the  testator^  upon  an  estate        i84i. 
vested  in  trustees  for  the  separate  use  of  his  wife  :  Hex  v.      ^*^^'^"^ 

Trie    OlTEEN 

Offchurch{a).    The  pauper's  wife  had  an  equitable  interest  „. 

notwithstanding  the  trust  to  sell :  Rex  v.  Wivelinsham  (b).  Inhabitants  of 

T         T*  ^r       ,         ,/x  ....  •       .       .  .^      .  St.MARGARET, 

In  nexv.  Natiand{c),  which  is  precisely  in  point,  it  was    Leicester. 
argued,  that  ''  as  the  pauper  and  his  wife  inhabited  in 
Natfield  in  part  of  the  house  devised  from  her  mother's 
death  in  June  I76O,  till  the  same  was  conveyed  in  February 
following,  and  she  was  entitled  to  a  distributive  share  of 
the  money  to  be  raised  by  sale  of  the  demised  premises, 
the  pauper  was  not  removable  during  that  time,  and  con- 
sequently gained  a  settlement  in  Natland,  and  the  argu- 
ment was  supported  by  Gould  J.,  to  whom  the  case  was  re- 
ferred on  circuit,  and  by  Lord  Mansfield  C.  J.  subsequently, 
when  it  was  sought  to  have  the  case  reconsidered.    The 
testator's  daughters  in  this  case  had  a  clear  equitable  in- 
terest, and  on  electing  to  keep  this  estate  might  at  any 
time  in  a  court  of  equity  have  compelled  a  conveyance  to 
trustees  to  their  separate  use :  Pearson  v.  Lane  (d),  cited  in 
Letoin  on  Trusts,  p.  496.     Rex  v.  Aslacby  (e)  goes  much 
beyond  the  present  case.    There  a  mortgagor  in  posses- 
sion gave  by  will  all  his  real  and  personal  property  to 
trustees  in  trust  to  sell  and  apply  the  proceeds  to  pay  his 
mortgage  debts,  &c«  and  the  residue  to  his  wife  for  her 
own  use.     After  his  death,  the  wife  resided  in  the  parish 
where  the  land  was,  but  not  on  the  land,  and  the  trustees 
resided  on  the  land,  and  did  not  sell  or  render  an  account; 
and  it  was  held  that  the  wife  gained  a  settlement  by  such 
residence,  although  it  appeared  that  the  trustees  would 
have  willingly  sold  the  land  for  the  principal  and  interest 
due  on  the  mortgage,  and  although  evidence  was  offered 
that  the  real  and  personal  estate  was  not  solvent.    The 
respondents  will  probably  take  the  distinction  to  be  found 
in  2N0I.  P.  L.  1(X):  ''  In  some  recent  decisions  the  Court 

(a)  3  T.  R.  114.  (d)  17  Ves.  101. 

(()  8  Doug.  767.  (e)  5  A.  &  £.  SOI ;  S.  C.  6  N. 

(c)  3  Burr.  S.  C.796  &  M.  582. 
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1841.        appears  to  have  taken  a  distinction  between  an  equitable 

rj^^^^^,       estate  properly  so  called,  and  a  mere  equitable  right  to 

V.  have  a  conveyance  of  the  legal  estate.    If  there  be  any  doubt 

St  Margaret  ^^  ^^  ^f^^^ »  court  of  equity  would  do,  a  court  of  law  cannot 

Leicester,     take  cognizance  of  the  estate,  even  so  far  as  the  question 

is  connected  with  the  party's  settlement."     But  here  there 

can  be  no  doubt  what  a  court  of  equity  would  do,  and  the 

case  therefore  is  distinguishable  from  Rex  v.  Berhswetl{a), 

Rex  V.  Wvolpitiji),  Rex  v.  Geddington  (c),  and  Rex  v.  Uan-^ 

iillio  Grosseny  ((Q,  in  which  cases  the  party  whose  equitable 

right  was  set  up  had  no  locus  standi  whatever  in  a  court  of 

equity.     [Coleridge  J.  Surely  a  court  of  equity  would  do 

nothing  here  without  the  consent  of  all  the  children.] 

Mellor  and  K.  Macaulay  contr^.  The  conversion  di- 
rected by  testator  is  a  conversion  out  and  out,  and  the 
trusts  of  the  will  could  not  be  satisfied  without  a  sale  and 
a  division.  The  question  depends  on  the  point  just  sug- 
gested— whether  all  the  children  would  come  into  equity 
and  elect  to  have  a  conveyance.  No  one  of  the  children 
singly  could  by  filing  a  bill  alter  the  character  of  the  pro- 
perty devised.  On  this  point,  Fletcher  v.  Ashbumer  (e), 
cited  in  I  Williams  on  Executors,  5id(/),  may  be  referred 
to.  It  appears  also  from  1  Roper  on  Legacies,  474  (g),  and 
the  cases  there  cited,  that  the  case  of  a  married  woman  is 
an  exception  to  the  general  doctrine  of  election,  and  ''  that, 
without  the  interposition  of  a  court  of  equity,  coverture  is 
a  disability  to  a  woman's  electing  to  change  the  nature  of 
her  property."  [Coleridge  J.  The  residence  by  the  pau- 
per as  tenant  seems  to  shew  that,  in  point  of  fact,  there  had 
been  no  election].  In  Rex  v.  WiveUngham  (A),  which  has 
been  relied  upon,  the  cestui  que  trusts  had  agreed  that  the 
trustees  should  not  sell:  on  the  other  hand,  in  Rexv.  Wid- 

(fl)  1B.&C.549;  S.C.  3D.  &  R.  320. 
&R.9.  (e)  iBro.C.  0.497. 

(b)  4  D.  &  R.  456.  (/)  3rd  edit. 

(c)  3  D.  &  R.  403.  (g)  drd  edit. 

(d)  5B,h  C.  461 ;  5.  C.  8  D.  (A)  2  Doug.  767. 
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worthy  {a)  there  was  no  agreement  between  the  pauper  and         1841. 
the  other  next  of  kin,  and  it  was  held  that  no  settlement    ^h^^^ 
was  gained.     The  pauper  here  could  not  have  chosen  any  v. 

particular  cottage  to  reside  in.  The  cases  where  there  is  si.*Margaret, 
a  sole  next  of  kin,  and  where  there  are  several  in  equal  Lficesteb. 
degree  having  an  equal  right  are  very  different :  Rex  v.  Cold 
Ashton{b\  Rex  v.  Horsley{c).  Rex  v.  Nailand(d)  is  dis- 
tinguishable, for  the  pauper  for  a  certain  interval  paid  no 
rent,  and  Lord  Mausfield  C.  J.  cannot  be  said  to  have 
assented  to  the  decision,  for  he  refused  to  go  into  the  case, 
because  Gould  J.,  who  had  decided  it,  was  to  be  consi- 
dered as  an  arbitrator  to  whom  both  parties  had  referred  it. 
They  also  relied  on  Hex  v.  Berkstoell  (e)  and  Rex  v.  Ged- 
dington  (/). 

Lord  Denman  C.J. — Rex  v.  Natland{d)  is  not  a  very 
good  ground  to  rest  the  settlement  in  this  case  upon. 
Gould  J.  decided  that  case  as  an  arbitrator,  and  the  facts 
on  which  he  decided  do  not  seem  to  be  very  clearly  ascer-  « 

tained. 

Patteson  J. — It  is  doubtful  whether  the  statement  of 
facts  is  correct  in  JRex  v.  Natland{d),  In  most  of  these 
cases  where  the  settlement  has  been  allowed,  there  has 
either  been  only  one  person  entitled,  or  there  has  been  an 
agreement  between  the  several  persons  entitled.  It  appears 
too  here  that  the  pauper  resided  on  the  property  as  tenant. 

Coleridge  J. — This  case  may  be  decided  on  two 
grounds.  First,  the  pauper  appears  to  have  resided  as 
tenant.  Secondly,  it  is  at  all  times  a  delicate  matter  for 
us  to  take  cognisance  of  equitable  rights,  but  we  have  one 

(a)  1  Burr.  S.  C.  109.  payment  of  rent,  for  a  certain  in- 

{h)  2  Burr.  S.  C.  444.  terval,  is  not  so  clear  as  in  the  re- 

(c)  8  East,  405.  port  cited  above. 

(d)  3  Burr.  S.  C.  793.     The  (c)  1  B.  &  C.  54«;  5.  C.  3  D. 

Court  read  the  abstract  of  the  case  &  U.  9. 

in  Bum's  Justice  (ed.  by  D.  &  W.),         (/)  «  B.  &  C.  H9;  S,  C.  3  D. 

whero  the  statement  as  to  non-  &  R.  403. 


Lbicesteb. 


^•^0  CASES  IN  THE  QUEEN's  BENCH, 

^J^*^      broad  rule  that  we  will  notice  nothing  but  a  clear  right,  and 

The  Qu£Eir    ^^''  °^^  8^  ^^^^  doubtful  cases  of  equity.    Here  there  were 

J  .  .y-  nine  persons  interested  in  the  devised  property,  and  nothing 

SlMabgaret,  has  been  done  by  agreement  between  them  to  turn  it  into 

real  estate.    I  would  rather  not  put  our  decision  upon  Rex 

Geddington  {a),  which  is  of  doubtful  authority,  and  it  is 

not  necessary  to  do  so. 

WioHTMAN  J. — I  think  there  was  not  such  ao  equitable 
right  here  as  to  bring  the  case  within  the  rule  laid  down  in 
Rex  V.  Toddingion  (b)  and  Rex  v.  BerkmeU  (e).  There 
were  nine  persons  interested,  and  the  concurrence  of  all 
would  have  been  necessary  to  induce  a  court  of  equity  to 
convert  the  devised  property :  the  power  of  sale  would  be 
much  prejudiced  if  the  whole  could  not  be  sold. 

D.  Order  of  Sessions  quashed. 

(«)  2  B.  &  C.  1«9;  S.  C.  3  D.  (c)  1  B  &.  C.  542;  S.  C.  3  D. 

&  R.  403.  &  R.  9. 

(6)  1  B.  &  Aid.  560. 


The  Queen  v.  The  Justices  of  the  West  Riding  (d). 
(LoNGWooD  V.  Halifax.) 

1.  Where  JL  ASHLEY  obtained  a  rule  to  shew  cause  why  a  man- 
have  obtained  damus  should  not  issue,  commanding  the  justices  of  the 

an  order  of      VVest  Riding  to  enter,  as  of  the  last  Midsummer  general 
removal  on  an  ?  .  . 

insufficient       quarter  sessions  of  the  peace,  held  in   and  for  the  said 
examination, 

they  may  pro-  (rf)  Decided  H.  T.  1842  (Jan.  28). 

cure  a  super- 
sedeas of  the  order,  although  it  has  been  executed  by  tke  actual  fvmoTal  of  die  paoper^ 
and  notice  of  appeal  has  been  given. 

2.  After  such  supersedeas  has  been  served,  and  all  costs  have  baeo  paid,  and  the 
pauper  taken  back,  the  parish  on  which  the  order  was  made  has  no  right  of  appeal. 

3.  Where  an  appeal  bad  been  entered  against  an  order,  after  it  had  been  so  supers, 
seded,  and  the  sessions  decided  that  they  had  jurisdiction  to  entertain  the  appeal  not- 
withstanding, but  afterwards  ordered  it  to  be  struck  out,  on  the  ground  that  the  original 
order  of  removal  had  not  been  filed  with  the  notice  of  appeal,  as  required  by  a  rude  of 
their  practice  relative  to  the  entry  of  appeals,  a  rule  for  a  mandanins  to  them  to  hear 
the  appeal  was  discharged,  because  the  renUi  at  which  they  had  ultimately  arrired  was 
right,  and  this  Court  would  not  inquire  into  their  nawm. 
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Riding,  an  appeal  against  an  order  for  the  removal  of        1841. 
Joseph  Fox  and  others,  from  the  township  of  Halifax  to  the    rn^Q 
township  of  Longwood,  and  to  enter  continuances  &c.,  and  v. 

to  hear  and  determine  the  said  appeal.  Wm  rTding! 

It  appeared  from  the  affidavits,  that  the  order  had  been 
made  on  the  8th  of  May,  1841,  served  on  the  1 1th  of  May, 
and  executed  by  the  actual  removal  of  the  paupers  to  Long- 
wood,  soon  after  the  expiration  of  twenty-one  days  from 
the  date  of  the  service.    After  the  twenty-one  days,  and 
after  the  actual  removal,  viz.  the  15th  of  June,  notice  of 
appeal  was  given  by  the  parish  officers  of  Longwood  for 
the  then  next  quarter  sessions.     One  of  the  grounds  of 
appeal  stated  was>  that  the  order  was  bad,  because  it  had 
been  made  on  hearsay  evidence.     On  the  £  1st  of  June,  the 
respondents,  conceiving  the  above  ground  of  appeal  to  be 
valid,  obtained  from  the  removing  justices  a  supersedeas 
of  their  order,  and  on  the  following  day  served  the  township 
of  Longwood  with  the  supersedeas,  and  stated  at  the  same 
time  that  the  paupers  would  be  taken  back,  and  the  ex- 
penses consequent  upon  their  removal  would  be  allowed  to 
Longwood  in  the  account  current  between  the  townships. 
To  this  course  no  objection  was  made.    The  paupers  were 
taken  back  to  Halifax  on  the  l6th  July,  and  the  expenses 
claimed  for  maintenance  &c.,  by  the  officers  of  Longwood, 
were  settled  in  September.      On  the  31st  July  another 
order  of  removal  was  obtained  upon  a  different  examination, 
and  against  this  second  order  an  appeal  had  been  enteped- 
and  respited  at  the  October  sessions. 

The  affidavits  in  support  of  the  rule  stated  also,  that  on 
the  30th  June  last  an  appeal  was  entered  at  the  qnarter 
sessions  against  the  first  order,  which  had  been  superseded. 
That  the  appellants  moved  that  this  order  should  be  quashed 
for  the  insufficiency  of  the  examination,  and  that  the  re- 
spondents opposed  the  application  on  the  ground  that  the 
order,  having  been  so  superseded,  was  as  if  it  had  never 
existed,  and  tbey  contended  that  the  sessions  had  no  juris- 
diction to  permit  an  appeal  to  be  entered  against  it>  and 
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1841.         that  the  entry  of  the  appeal  ought  to  be  struck  out  of  the 

m.     ^  records  of  the  sessions.     That  the  sessions  decided  that 

The  Queen       ,        ,  .     . 

v.  they  had  jurisdiction  to  permit  the  appeal  to  be  entered, 

\yE^RlDiKc   *"^  proceeded   to  dispose  of  it.     That  it  was  conceded 
throughout  the  discussion  that  the  order  in  question  was 
bad  on  account  of  the  insuiEciency  of  the  examination;  that 
the  sessions  decided  that  the  order  should  be  discharged, 
and   did   discharge   it    *'  generally/'    notwithstanding    an 
application  by   the    respondents    that  it   should    be   dis- 
charged specially  ''  for  want  of  form/'    That,  on  the  same 
day,  after  the  sessions  had  returned  to  other  business,  and 
a  considerable  time  after  the  order  had  been  so  disposed  of, 
the  respondents  suggested  to  the  Court  that  the  originals 
of  the  order  of  removal,  and  of  the  examination  on  which 
the  same  had  been  made,  ought  to  have  been  filed  accord- 
ing to  a  rule  of  the   sessions,  which  provides  that  *^  all 
appeals  shall  be  entered,  and  the  respective  orders  or  con- 
victions appealed  against  shall  be  filed  with  the  clerk  of  the 
peace,  before  the  sitting  of  the  Court  on  the  first  day  of 
every  sessions,"  &c.     That  the  Court  on  such  last  men- 
tioned point  decided  that,  since  the  original  order  had  not 
been  filed  according  to  the  said  rule  of  practice,  the  sessions 
had  no  jurisdiction  to  hear  the  appeal,  and  they  accordingly 
directed  the  clerk  of  the  peace  to  strike  out  such  appeal 
and  to  take  the  copy  order,  the  notice  of  chargeability  and 
the  copy  examination  from  the  file  of  the  Court,  which  was 
done.     That  the  appellants  had  never  received  the  original 
order  from  the  respondents. 

The  afiidavits  in  opposition  to  the  rule  stated,  that  in 
the  earlier  part  of  the  day  the  case  stood  over  for  conve- 
nience of  counsel ;  that  no  decision  whatever  was  then  come 
to,  and  that  the  only  decision  in  the  case  was  the  ultimate 
decision  that  the  entry  of  the  appeal  should  be  erased  as  if 
it  had  never  been  made.  That  the  appellants  did  not  claim 
to  have  the  appeal  entered,  on  the  ground  of  requiring 
security  of  costs.  .  That  the  appellants  had  never  given 
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notice  to  produce  or  required  possession  of  the  original        1841. 


order. 


The  QuBEW 


jBaines  now  shewed  cause.    The  respondent  parish  find-  Inhabitnnts  o 

WebtRxdinq 
mg  that  their  order  of  removal  rested  upon  hearsay  evidence, 

and  that  it  could  not,  therefore,  be  sustained,  have  adopted 

the  very  course  pointed  out  by  Patteson  J.  in  Reg.  v.  £c- 

clesall  Bierl<m{n)  and  Reg.  v.  Lydeard  St.  Lawrence  {b)\ 

they  have  abandoned  that  order  and  made  another  upon 

better  evidence,  and  it  would  be  a  great  hardship  if  they 

should  not  be  allowed  to  do  so  as  soon  as  they  discover 

their  error.     It  was  certainly  competent  to  the  respondents 

to  abandon  their  own  order  even  after  its  execution.     In 

Rex  V.  Justices  of  Norfolk  (c)  it  was  held,  that  where  an 

order  of  removal  has  been  executed,  and  by  consent  of  the 

removing  parish  and  the  magistrates  making  it  is  superseded, 

and  the  paupers  taken  back,  it  is  in  the  discretion  of  the 

sessions  to  enter  an  appeal  against  it  or  not,  according  as 

they  may  think  that  justice  requires  it,  in  order  to  compel 

the  respondents  to  pay  the  costs  of  maintenance  incurred 

by  the  appellants  before  the  order  was  superseded.     JBay^ 

ley  J.  said  in  that  case,  ''  This  is  a  very  different  case  from 

Pancras  v.  Rumbold(,d),  which  is  only  an  authority  to  shew 

that  the  justices  having  been  surprised  into  making  an  order, 

may,  of  their  own  authority,  and  without  the  consent  of  the 

removing  parish,  supersede  it  before  execution,  but  not 

after.''    But  in  this  case  there  is  the  consent  of  the  removing 

parish.    The  language  of  Lord  Ellenborough  in  Rex  v.  Did^ 

dlebury  (e)  puts  it  upon  the  very  ground,  for  he  says, ''  There 

are  two  ways  of  getting  rid  of  an  order;  one  by  consent  of 

the  parish  in  whose  favour  it  is  made  to  abandon  it,  the 

other  by  appeal;**  and  he  adds  afterwards, "  What  objection 

can  there  be,  as  Lord  Mansfield  observed  in  the  case  of 

(a)  11  A  &  £.607;  S.  C.  ante,         (c)  5  B.  &  Aid.  484;  S.  C.  1  D. 
160.  &  R.  69. 

(6)  11  A.  &  £.  616;  8.  C.  ante,         {d)  1  Str.  6. 
191.  (e)  12  East,  359. 

VOL.  I. — G.  D.  Z  Z 
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1841.        JRez  V.  Llanrhydd{a\  to  a  party's  abaodoDing  a  judgment 

^^!f^^      intended  for  his  own  benefit?    These  observations  shew 
The  QuBEif      -        ,  ^    ,  .... 

V.  that  the  consent  of  the  removing  parish  alone  is  requisite. 

Inhabitants  of  j  |),tnk  that  in  cases  like  this  the  sessions  may  exercise  a 
Wist  Riding.  ^ 

discretion,  and  enter  the  appeal  or  not,  so  as  best  to  answer 

the  purposes  of  justice.  If  the  parties  removing  do  not 
chuse  to  pay  the  expenses  of  maintenance  incurred  pre- 
viously to  the  supersedeas,  they  may  then  enter  the  appeal, 
for  the  purpose  of  compelling  them  so  to  do.  If  they  are 
willing  to  do  it,  the  sessions  may  refuse  to  enter  the  appeal." 
The  present  case  stands  on  a  better  ground  than  the  case 
cited,  for  here  the  costs  of  maintenance  consequent  upon 
the  execution  of  the  order  were  settled  before  the  appeal  was 
entered,  whereas  there  it  does  not  appear  that  they  were. 
In  Reg.  V.  Justices  of  Middlesex  {b),  where  it  was  held  that 
the  appellants  had  a  right  to  insist  on  their  appeal  being 
beard,  after  the  order  of  removal  had  been  superseded,  the 
appeal  had  been  entered  and  a  day  fixed  by  the  sessions  for 
hearing  it,  so  that  the  sessions  had  possession  of  it.  The 
sessions  did  right  in  dismissing  this  case.  Even  if  their  rea- 
sons were  wrong,  the  matter  was  within  their  juvisdiction, 
and  this  Court  will  not  interfere.  It  is  immaterial  what 
may  have  beien  the  course  adopted  previously  at  the  sessions, 
they  ultimately  refused  to  entertain  the  appeah  [He  was 
then  stopped.  Lord  Denman  C.  J.  Can  we  review  the 
decision  of  the  sessions  ?] 

Pashley  contri.  It  is  laid  down  in  Pancras  v.  Mnm* 
bold(c)  that  the  justices  cannot  supersede  their  order  after 
execution.  This  order  had  not  been  executed,  and  the 
case  differs  from  Rex  v.  Justices  of  Norfolk  (d),  where  the 
sessions  never  had  entertained  the  appeal,  and  from  Rex  v. 
Diddlebury  (e)  where  both  parishes  consented  to  supersede 

(a)  2  Burr.  S.  G.  658.  (d)  5  B.  &  Aid.  464;  S.  C.  X  D. 

(6)  11  A.  &  £.  809;  S.C.SF.  &  R.  69. 
&  D.  459.  (e)  la  East,  369. 

(c)  1  Str.  6. 
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the  order.     Here  the  sesBions  did  exercise  their  juriadiction         1841. 
to  hear  the  appeal,  and  their  original  decision  was  right.       ^-^"v^^*^ 
Pait€9on  J.  appears  very  recently  to  have  doubted  whether        ^  ^^ 
an  order  of  removal  could  be  abandoned  after  execution.  Inhftbitanus 
After  the  pauper  a  removal  the  justices  who  made  the  order 
were  functi  officio :  they  had  given  judgment,  and  their 
judgment  had  been  executed.     It  was  too  late  therefore  to 
supersede  it.     ''Supersedeas  is  a  writ  that  lies  in  divers 
caseS|  as  appears  by  Fitzherberfg  N.  B.  f.  £36  A.,  but  it  is 
always  a  command  to  stay  some  ordinary   proceedings 
which  otherwise  ought  to  proceed:*'  Termes  de  la  Ley 
(Supersedeas).     *'  Upon  writ  of  error  brought  of  a  judg- 
ment given  in  London,  or  other  court,  the  party  shall  have 
a  supersedeas  &c.,  directed  to  turceate  from  execution  i** 
Fiuherbert,  N.  B.  839- 

The  ground  on  which  the  sessions  refused  ultimately  to 
hear  the  appeal  was  illegal.  The  sessions  cannot  make  any 
rule  of  practice  which  in  effect  will  introduce  a  new  condi- 
tion of  appeal,  without  the  propriety  of  their  conduct 
being  liable  to  question  in  this  Court.  It  is  said  the 
sessions  have  decided,  and  that  their  decision  cannot  be 
reviewed.  But  this  Court  has  repeatedly  held,  that  it  is 
not  precluded  from  inquiring  whether  the  sessions  have 
decided  rightly  upon  any  preliminary  point  of  practice 
necessary  to  determine  their  own  jurisdiction:  JRex  v. 
Jiisiicei  of  West  Riding,  (a)  Rex  v.  Justices  of  Stafford- 
sMre,  (b)  Rex  v.  Justices  of  West  Riding  (c). 

Lord  Denman  C.  J.— In  this  case  the  appellants  stated 
as  a  ground  of  appeal  against  an  order  of  removal,  that  it 
was  made  upon  insufficient  evidence ;  and  the  respondents 
being  convinced  that  the  objection  was  good,  had  their 
order  superseded,  and  agreed  to  pay  all  expenses  which 
the  removal  had  occasioned  to  the  appellants.    This  took 

(11)  10  A.  &  E.  685 ;  &  C.  S  P.      &  M.  477- 
&  D.  469  (c)  5  B.  &  Ad.  667  ;  &  C  9N. 

(6)  4  A.  &  E.  849 ;  5.  C.  6  N.      &  M.  390. 

z  z  2 
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1841.        place  before  the  appeal  was  entered.      The  appellants 

The  Qu£BN     '"^wever  entered  their  appeal^  and  went  to  sessions.     The 

V.  first  question  is^  whether  the  sessions  could  entertain  this 

West  Riding.  ^PP^^l  against  an  order  of  removal,  which  had  been  thus 
abandoned  after  execution.  The  sessions  appear  to  have 
thought  at  first  that  they  could  try  the  appeal,  but  in  the 
course  of  theday  they  struck  it  out,  on  learning  that  one  of 
their  rules  of  practice  to  be  observed  on  entering  appeals 
had  not  been  complied  with.  The  object  of  this  applica- 
tion is  to  make  them  restore  the  appeal  and  hear  it,  so  as 
to  get  a  decision,  which  may  conclude  the  respondents  on 
their  first  insufficient  order,  and  shut  them  out  from 
contesting  an  appeal  against  their  second  and  amended 
order  upon  the  merits.  The  object  is  certainly  one  which 
we  do  not  view  with  favour,  but  still,  if  the  law  requires  it, 
we  must  grant  ^he  application.  Have  then  the  sessions 
acted  so  with  respect  to  the  appeal  before  them  that  we 
are  called  upon  to  interfere?  It  is  said  that  we  must 
control  them,  as  they  have  improperly  decided  to  strike  out 
an  appeal  because  one  of  their  rules  of  practice  had  not 
been  observed.  But  we  have  nothing  to  do  with  the 
reasons  on  which  the  sessions  have  decided.  If  they  had 
struck  out  the  appeal  in  the  first  instance,  they  would  have 
acted  correctly,  for  the  appeal  was  against  an  order  of 
removal  which  bad  been  superseded.  Eventually  they  did 
strike  out  the  appeal :  they  were  right  in  doing  so,  and  we 
will  not  inquire  into  their  reasons. 

But  it  is  said  that  the  result  itself,  which  the  sessions 
have  come  to,  (without  reference  to  their  reasons,)  is  wrong, 
because  an  order  of  removal  cannot  be  superseded  after 
it  has  once  been  carried  into  execution.  The  words  of 
the  old  decision,  which  is  relied  upon  for  this  point, 
appear  to  me  much  too  large,  and  the  case  has  been 
reviewed  in  Rex  v.  Diddkbury  {a)  and  Rex  v.  Justices  of 
Norfolk  (6).     Bayley  J.  in  the  last  mentioned  case  lays  it 

(a)  12  East,  359.         (6)  5  B.  &  Aid.  484;  5.  C.  1  D  &  R.  69. 
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down  that,  even  where  the  removing  parish  consents  to  a         1841. 
supersedeas  of  their  own  order  before  appeal  entered,  still    _    ^ 
"the  sessions  may  exercise   a  discretion,  and   enter  the  v. 

appeal  or  not,  so  as  to  best  answer  the  purposes  of  justice."  West*Rid*ho 
But  I  think  even  these  words  are  to  be  qualified  by  what 
follows, ''  if  the  parties  removing  do  not  chuse  to  pay  the 
expence  of  maintenance  incurred  previously  to  the  super- 
sedeas,  they  may  then  enter  the  appeal,  for  the  purpose  of 
compelling  them  to  do  so ;  if  they  are  willing  to  do  it,  the 
sessions  may  refuse  to  enter  the  appeal."  Where  the  costs 
of  maintaining  the  pauper  after  removal  have  not  been 
paid  to  the  appellant  parish  there  may  remain  something 
for  the  decision  of  sessions  to  operate  upon. 

I  quite  agree  with  the  language  of  Paiteton  J.  in  the 
two  cases  referred  to.  It  is  a  beneficial  rule  to  lay  down 
that  where  a  good  objection  is  pointed  out  to  an  order  of 
removal,  the  respondents  may  bid  adieu  to  it,  and  make 
another. 

Patteson  J. — This  rule  is  applied  for  mainly  on  the 
ground  that  the  sessions  have  refused  to  hear  for  one 
specific  reason,  and  that,  although  their  decision  may  be 
supported  by  many  good  reasons,  we  are  bound  to  inter- 
fere, if  the  reason  they  acted  on  is  bad.  The  question  is 
whether  the  sessions  were  right  in  refusing  to  entertain  this 
appeal.  Mr.  Baines  has  alluded  to  what  I  said  in  two  of 
the  cases  cited,  and  Mr.  Pashley  to  what  I  said  the  other 
day  in  Reg,  v,  Rhhworih  (a).  What  I  said  in  Reg.  v.  Rish- 
worth  I  said  advisedly,  for  my  observations  in  the  two  pre- 
ceding cases  had  been  made  in  passing,  and  I  was  desirous 
in  the  last  case  to  avoid  prejudging  the  question,  which  I 
knew  would  be  raised  in  this  case  as  to  the  general  power 
of  a  removing  parish  to  abandon  an  insufficient  order. 
That  question  is  now  before  us,  and  I  think  we  should  act 
very  hardly  by  parishes  if  we  were  to  say  that  they  cannot 
cure  a  mistake  by  abandoning  an  order  of  removal  which 

(fl)  Ante,  609. 
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they  find  to  be   bad^  and  bj  making  a  fresh  one.     Be- 
fore the  Poor  Law  Amendment  Act  no  communication  was 
V.  necessary  between  contending  parishes  respecting  an  order 

Wmt  RnuKo  ^^  'crooval.  Now  that  communication  is  required  for  the 
purpose  of  preventing  litigation,  and  it  would  be  preju- 
dicial to  that  purpose  as  well  as  strange,  if,  after  it  has  been 
pointed  out  to  the  respondents  in  the  course  of  such  com- 
munication that  their  order  is  bad,  thej  should  be  obliged 
to  take  the  case  to  sessions  and  to  increase  costs.  When 
an  order  of  removal  is  sent  under  this  statute,  and  notice 
of  appeal  against  it  is  given  within  the  twenty-one  days 
after  service,  it  cannot  be  said  that  the  order  is  executed. 
It  is  true  that  here  there  had  been  an  actual  removal  of  the 
paupers  under  the  order.  Why  ?  Because  the  parish  re- 
moved to  had  neglected  to  give  notice  of  appeal  within  the 
twenty-one  days.  It  was  the  fault  of  the  appellants  that 
the  order  was  acted  upon,  but  still  the  removing  parish, 
whether  bound  to  do  so  or  not,  has  in  point  of  fact  paid  aH 
expenses  consequent  upon  the  removal.  The  general 
question  having  now  come  before  us,  I  do  not  hesitate  to 
say  that  the  respondents  had  a  right  to  get  their  order  super- 
seded after  the  objection  stated,  and  that  no  court  of 
quarter  sessions  ought  to  enter  an  appeal  against  an  order 
so  superseded. 

Coleridge  J. — This  is  an  attempt  either  to  increase 
costs  or  to  get  rid  of  the  merits,  and  I  am  glad  that  we 
may,  consistently  with  law,  defeat  it.  The  order  of  re- 
moval was  not  objected  to  during  the  twenty-one  days  which 
are  required  to  intervene  before  its  execution  by  the  actual 
removal  of  the  paupers.  Then  notice  of  appeal  against 
the  order  was  furnished,  and  the  respondents,  finding  one 
of  the  grounds  of  appeal  to  be  irresistible,  do  all  they  can 
to  set  themselves  right.  They  get  the  order  superseded, 
and  offer  to  defray  all  expenses  which  the  appellants  have 
been  put  to.  Then  behind  the  backs  of  the  respondents 
this  appeal  is  entered.  If  this  case  stood  upon  the  rule  of 
the  sessions  with  respe<:t  to  the  mode  of  entering  appeals 
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I  should  hesitate.     I  am  doubtful  whether  it  is  a  proper        i84l. 

rule,  and  I  aeree  that  they  cannot  make  such  rules  of  prac-      ^^^s^^^-^ 
*  -.1  .  .  ,  •         .  .       The  Queen 

tice  as  will  vary  the  general  law  respectmg  these  appeals.  i^. 

But,  previously  to  the  discussion,  on  this  rule  of  practice,  J"*"*^*)*"^  ^^ 
■^  "^  .  .  .       WestRidiro. 

there  was  another  discussion  on  the  effect  of  superseding 

an  order  of  removal  actually  executed.  The  sessions  de- 
cided that  they  had  jurisdiction  to  try  the  appeal  against 
an  order  superseded ;  they  afterwards  decided  they  had  no 
jurisdiction,  because  their  rules  of  procedure  had  not  been 
observed.  Now  as  it  cannot  be  denied  that  the  sessions 
might  alter  their  decision  at  any  time  during  the  sessions, 
and  they  at  last  came  to  a  right  conclusion,  it  matters  not 
whether  they  acted  on  good  or  bad  grounds,  their  con- 
clusion is  right,  and  we  are  not  bound  to  facilitate  injustice 
by  making  this  rule  absolute.  One  word  on  the  abandon- 
ment of  orders  of  removal.  I  think  the  present  state  of 
the  law  makes  it  quite  proper  that  there  should  be  the 
right,  which  has  been  exercised  in  this  case,  of  abandoning 
an  order  made  on  an  insufficient  examination,  and  I  accede 
to  all  the  observations  of  my  brother  Paiieson. 

WiGHTMAN  J. — In  Rex  V.  Justices  of  Norfolk,  Bayley 
J.  expressed  an  opinion  that  the  sessions  had  discretion, 
on  account  of  costs,  to  enter  an  appeal,  if  they  please, 
against  an  order  of  removal  which  had  been  superseded 
after  execution,  but  added,  that  if  the  removing  parties 
chuse  to  pay  costs  **  the  sessions  may  refuse  to  hear  the 
appeal."  Here  all  expenses  have  been  paid.  It  is  said  in 
this  case  that  the  sessions  had  at  one  time  exercised  their 
discretion,  that  they  decided  to  hear  the  appeal,  and  after- 
wards rescinded  their  decision  on  insufficient  grounds. 
We  cannot  go  into  that :  for  some  reason  or  other  they  have 
determined  the  matter,  and  we  may  consider  this  as  an 
application  made  to  us  to  hear  in  the  first  instance. 

Rule  discharged. 
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Nov,  223.  Doe  d.  Wynham  v.  Cabew. 

was  brouf^ht       -L  HIS  ejectment  was  brought  on  the  following  proviso  for 

on  the  follow-   re-entry   in   a   lease  :— '*  that  if  the   said   John  Edward 

ing  proviso  for 

re-entry  in  a      Carew  (the  defendant)  bis  executors  administrators  or  as- 

tbef said  lessee  *'8"^  ®^^"  either  by  their  or  his  own  act  or  acts  or  by 
(the  defend-  bankruptcy,  insolvency,  writ  of  extent  or  of  execution,  by 
cutore'admU     ^^"    facias  or  other  act   of  law  or  by  any  other  means 

nisirators  or      whereby  either  voluntarily  or  without  his  or  their  consent 

assifi^s  shall  ,  ,        ,  .  _,  •         i        •       ■       •      i 

either  by  their  wbereunder  the  said  premises  hereby  demised  or  any  part 

or  his  own  act  thereof  would  in  case  that  proviso  did  not  exist  be  liable  to 

or  acts,  or  by  .  •»» 

bankruptcy,      be  seized  by  the  sheriff  or  any  other  person,  in  case  the  said 

writ  of  extent    •'^*'*  Edward  Carew,  his  executors,  administrators  or   as- 

orofexecu-      signs  shall  at  any  time  or  times  hereafter  make  breach  or 

fadas^orother  default  in  the  performance  of  the  covenants  or  any  of  them 

act  of  law,  or    hereinbefore  on  bis  or  their  parts  contained,"  then  the  lease 

means  where-    was  to  be  void  and  the  lessor  to  re-enter.     Forfeiture  was 

by  either  vo-  alleged  to  have  been  incurred  by  the  defendant  suffering  an 
luntanly  or  ^    ,  .  .  ® 

without  his  or   execution  by  fi.  fa.  to  be  put  in  upon  his  goods  on  the  pre- 

whercunder^     mises  demised.     The  cause  was  tried  before  Gurnet/  B.  at 

the  said  pre-     the  Sussex  summer  assizes,  1840,  when  the  plaintiff  had  a 

den^sed^  or  ^     verdict,  subject  to  a  motion  to  enter  a  nonsuit,  on  the  ground 

any  part  there-  that  the  proviso  was  insensible. 

of  would,  in  A       ,    ,      .       ,  t      •      J 

case  that  pn>-        A  rule  having  been  obtained, 

viso  did  not 

exist,  be  liable 

to  be  seized  by       Thesiger  and  Petersdorff  now   shewed   cause,  and,  in 

Iny  o*thefp°er-  suppo^^  of  ^^^  proviso,  cited  Doe  d.  Davis  v.  Elsam{a), 
son  or  in  case  Coles  v.  Hulme  (6),  Lord  Sai/  and  Seal's  Case(c),  Langdon 
his  executors     ^*  Croole{d),  and  they  also  mentioned  Doe  d.  Spencer  v. 

administrators  Godmn(e\  Doe  A.  Abdy  v.  Stevens  (J),  Doe  d.  Palk  v. 
or  assigns  shall    -.       ,         ' 
at  any  time  or   Marchettl  (g).  Contra, 
times  herein- 
after make  (a)  i  M.  &  Malk.  189.  (d)  3  Lev.  21. 
breach  or  de-        (^^  8  B.  &  C.  568;  5.  C.  3  M.          (e)  4  Mau.  &  S.  ^65. 
for"lnTo7      &R.86.                                                   (/)  3  B.  &  Ad.  299. 
the  covenants        (c)  10  Mod.  46.                                   (g)  1  B.  &  Ad.  715. 
or  any  of  them 

hereinbefore  on  his  or  their  parts  contained/*  then  the  lease  was  to  be  void,  and  tho  les- 
sor to  re-enter :— He/tf,  that  the  proviso  was  insensible. 
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Chatmell  Serjt,  White,  and  Peacock  contra,  were  not        i84i. 

heard.  ^T^"^^ 

Doe 

d. 
Lord  Denman  C.  J. — We  do  not  think  ourselves  bound      Wynhah 
to  find  out  a  meaning  for  the  proviso.  Cabew. 

Williams,  Coleridge,  and  Wightman  Js.  concurred. 

Rule  absolute. 

Saiunkty, 
Nov.  35<A. 

The  Queen,  on  the  prosecution  of  William  Sagon  Page  Where  a  per- 
the  younger,  v.  The  Master,  Wardens  and  Assistants  of  J^ntice"to  i?*' 

the  Society  of  Scriveners  of  the  City  of  London.        notary,  who 

also  carried  on 

These  were  two  issues  upon  a  writ  of  mandamus.   The  ^^  business  of 

•^  ^  an  attorney  in 

mandamus  stated  that  the  prosecutor  was  bound  by  inden-  the  same  of- 

ture  of  apprenticeship  to  William  Sagon  Page  the  elder,  f^^l  \^^  ^"^. 
a  public  notary,  and  that  the  prosecutor  did  serve  for  the  ^(^^e  the  ex- 
full  and  complete  term  of  seven  years,  and  did  continue  apprenticeship 
and  was  actually  employed  by  his  said  master  in  the  proper  ^^^  articled 
business,   practice   and    employment  of  a  public  notary  same  master 
during  seven  years,  that  he  applied  to  become  a  member  ^^^^^^^^h 
of  the  said  Company,  in  order  to  become  and  practise  as  a  under  both 
notary  in  the  city  of  London,  and  the  defendants  refused  the^Suirt 
to  admit  him.  held,  that  ser- 

mi       1   i.      1  /.         .     •         1  •  •  i-   1  ^ce  under  the 

1  he  defendants,  after  stating  the  provisions  of  the  stat.  latter  contract 

41  Geo.  3,  c.  79,  returned  to  the  writ  of  mandamus  that  was  notneces- 

sarily  incon- 
the  plaintiff  did  not  during  the  whole  time  and  term  of  sistent  with 

seven  years  continue  to  be  nor  was  he  actually  employed        complete 

by  William  Sagon  Page  the  elder  in  the  proper  business,  quired  by  the 

practice  and  employment  of  a  public  notary.  uodw"4i  G.V 

The  prosecutor  traversed  the  return  by  two  traverses,  c.  79,  s.  7, 

1 .  He  alleged  that  he  did  continue  for  the  term  of  seven  question  of 

ract  whether 
the  notarial  service  had  been  bonit  fide  performed,  and,  as  it  did  not  appear  that  tlie 
service  as  attornejr's  clerk  had  interfered  with  the  service  as  notary's  apprentice  in  the 
particular  case,  granted  a  mandamus  to  the  Scriveners'  Company  to  admit  the  appren- 
tice a  notary. 

VOL.  I. — G.  D.  3  a 
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years  in  the  service  of  W.  S.  Page  as  a  pubTic  notary 
as  by  the  act  required  modo  et  forai&.     2.  That  he  did 
V.  during  the  whole  time  and  term  of  seven  years  serve,  and 

Company**  ^'**  during  the  term  of  seven  years  actually  employed,  in 
the  proper  business,  practice,  and  employment  of  a  public 
notary  as  required  by  the  said  act.  On  these  traverses 
issues  were  joined.  The  pleadings  were  to  form  part  of 
this  case.  The  said  issues  joined  in  this  case  came  on  to 
be  tried  before  MauleJ.  at  the  York  Assizes,  when  a 
verdict  was  found  for  the  crown,  subject  to  the  opinion  of 
the  Court  on  the  following  case : — 

Before  and  on  the  3d  of  April,  1828,  and  during  all  the 
time  hereinafter  mentioned,  IV,  S,  Page  the  elder  was  a 
public  notary,  duly  sworn,  admitted,  and  enrolled,  and 
during  all  that  time  used  and  exercised  the  profession  of  a 
public  notary.  W.  S.  Page  the  elder  also  during  all  that 
time  was  an  attorney  and  solicitor,  and  used  and  exercised 
the  profession  and  business  of  an  attorney  and  solicitor 
conjointly  with  that  of  a  public  notary  in  the  same  office  at 
Scarborough  in  Yorkshire.  The  extent  of  the  business 
of  the  said  FT.  S.  Page  the  elder  was  considerable  in  both 
the  professions,  the  average  amount  of  each  being  on  the 
whole  about  equal  to  the  other.  His  business  as  a  public 
notary  comprised  all  the  usual  details  of  notarial  practice, 
such  as  noting  and  extending  protests,  preparing  and  at- 
testing powers  of  attorney,  average  statements,  and  other 
instruments  for  the  purpose  of  being  sent  abroad,  noting 
and  protesting  bills  of  exchange,  and  other  business  of  the 
like  kind.  On  the  Sd  of  April,  1828,  W.  S.  Page  the 
younger  was  bound  by  the  indenture  of  apprenticeship 
mentioned  in  the  writ  of  mandamus  to  serve  as  a  clerk  or 
apprentice  for  and  during  the  space  of  seven  years  to  W. 
S,  Page  the  elder,  in  the  said  profession  and  business  of  a 
public  notary,  as  in  the  writ  of  mandamus  mentioned.  On 
or  about  the  22d  November,  1832,  W.  S.  Page  the  younger 
was  in  due  manner  bound  to  FT.  S.  Page  the  elder  as  an 
articled  clerk  in  the  profession  and  business  of  an  attorney 
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and  tolicitor.  W.  S.  Page  the  eld€r  carried  on  the  busi- 
nesses and  professions  of  a  notary  public  and  attorney  and 
solicitor  in  the  same  office,  and  IV.  S.  Page  the  younger,  |>. 

and  another  clerk  in  the  said  office,  were  employed  in  both  Scbivbwbrs 
businesses,  accordmg  to  the  wishes  and  directions  of  W. 
5.  Page  the  elder,  who  personally  managed  and  superin- 
tended the  whole.  At  the  time  of  the  execution  of  the 
indenture  of  the  3d  April,  1828,  W.  S.  Page  the  younger 
was  in  the  actual  service  of  the  said  fV.  S.  Page  the  eider, 
in  his  said  office,  in  the  said  professions  and  businesses, 
and  thenceforward  served  W.  S.  Page  the  elder  as  an 
attorney's  clerk  as  well  as  his  clerk  as  a  notary,  and  was 
employed  as  much  in  one  of  those  busiuesses  as  in  the 
other  until  the  2U  of  November,  18d7.  During  the  said 
term  of  seven  years  W.  S,  Page  the  elder  occasionally 
attended  the  York  Assizes  to  conduct  causes  and  prosecu- 
tions at  York,  distant  forty  miles  from  Scarborough,  and 
there  stayed  on  such  business  of  an  attorney  for  several 
days.  On  some  of  these  he  took  W.  S.  Page  the  younger 
with  him  to  York  to  employ  and  did  there  employ  him  as 
an  attorney's  clerk.  W.  S.  Page  the  younger,  in  pursuance 
and  by  virtue  of  his  said  service  as  an  articled  clerk  to  W. 
S,  Page  the  elder,  in  the  profession  and  business  of  an 
attorney,  was  on  or  about  the  2dd  of  November,  1838,  in 
due  manner  admitted  an  attorney  of  her  Majesty's  Court 
of  Queen's  Bench,  and  is  now  practising  as  such  attorney, 
and  for  the  purpose  of  his  admission  he  made  the  following 
affidavit.  [The  case  then  set  out  the  affidavit,  deposing  to 
the  service  of  the  deponent  as  attorney's  clerk  to  his  father, 
from  the  date  of  the  above  articles  to  the  22d  of  Novem- 
ber, 1837.] 

The  Court  is  to  be  at  liberty  to  draw  any  inference  or 
conclusion  from  the  facts  which  it  may  seem  fit  to  them  to 
draw.  If  the  Court  should  be  of  opinion  that  the  verdict 
should  be  entered  for  the  crown,  then  the  verdict  Is  to  be 
entered  accordingly  ;  but,  if  the  Court  should  be  of  a  con- 
trary opinion,  then  the  verdict  is  to  be  entered  for  the  said 

3  A  2 


The  QuESN 


644  CASES  IN  THE  QUEEX's  BENCH, 

1841.        Master,  Wardens  and  Assistants  of  the  Society  of  Scriveners 
of  the  city  of  London. 
V.  The  case  was  now  argued  by  Sir  TF.  W.  Folleit  S.  G. 

cSiiPANY*  ^^^^  ^^*®^  ''^^^  ^*  ^^  Scriveners'  Company  {a)^  and  In  re 
Taylor {b)),  for  the  prosecutor;  and  by  Sir  F.  Pollock  A.G. 
for  the  defendants. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  on  the  last  day  of  this  term,  de- 
livered the  judgment  of  the  Court  as  follows: — This  was  a 
mandamus  to  admit  the  prosecutor  as  having  served  bis 
whole  time  to  a  notary  at  Scarborough.  The  return  made 
by  the  company  was  that  he  had  not  so  served  in  the  terms 
of  the  7th  sect,  of  41  Geo.  3.  On  this  averment  issue  was 
joined  and  tried  at  York  before  Maule  J.  The  verdict 
was  taken  for  the  crown,  subject  to  a  special  case  which 
has  been  argued  before  us.  The  substance  of  the  state* 
ment  Mas,  that  during  the  last  five  years  of  his  service  as  a 
notary  he  had  also  served  the  same  master,  his  father,  as  an 
attorney ;  the  company  alleging  that  the  service  with  a 
notary  cannot  be  such  as  the  act  requires,  if  it  be  accom- 
panied by  a  different  service  under  another  contract,  the  full 
execution  of  which  might  occupy  the  whole  term,  and  in- 
terfere with  that  required  for  a  notary. 

But,  after  consideration,  we  are  of  opinion,  that  this  is 
a  question  of  fact,  and  that  if  the  master  really  carried  on 
the  business  of  a  notary,  and  the  service  was  bon&  fide  per- 
formed whenever  it  was  wanted  in  that  business,  the  quali- 
fication described  in  the  act  has  been  obtained ;  such  service 
.being  neither  incompatible  with  the  enjoyment  of  some 
'  leisure,  nor  with  considerable  attention  to  other  studies. 
The  Attorney  General  admitted  in  his  argument  that  ihe 
service  with  a  notary  may  be  complete,  though  the  party 
should  engage  in  literary  works  demanding  the  daily  devo- 
tion of  some  hours,  or  should  undertake  to  give  mathe- 

(a)  10  B.  fir  C.  5 11 ;  5.  C.  5  M.  &  R.  543.         {h)  5  B.  &  Aid.  538. 
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matical  lessons,  meaning  no  doubt  both  a  contract  and  a 
service  subordinate  to  the  binding  with  a  notary  on  which    Th*Q"'^K 
the  qualification  is  claimed,  and  never  in  fact  interfering  v, 

with  them.  If  this  may  be,  we  can  discover  no  reason  why  Compaky? 
service  with  an  attorney,  not  impeding  that  performed  with 
a  notary,  should  render  it  incomplete.  The  business  of  m 
notary,  far  from  tending  to  estrange  the  mind  from  legal 
pursuits,  may  be  truly  said  to  fall  within  that  description, 
and  a  general  knowledge  of  an  attorney's  professsion  would 
be  favourable  to  the  instruction  of  a  notary.  Yet  it  would 
follow  from  the  arguments  urged  against  this  application, 
that  a  young  man  might  transact  for  five  years  all  the  bu- 
siness of  an  attorney's  office,  and  during  seven  fulfil  all  the 
duties  charged  upon*a  notary,  without  becoming  qualified 
to  act  as  a  member  of  either  profession. 

We  do  not  consider  this  judgment  as  clashing  with  any 
of  the  authorities,  nor  feel  any  desire  to  introduce  a  looser 
practice.  We  fully'agree  with  what  we  conceive  to  be  the 
principle  that  guided  Lord  Tenterden  and  this  Court  in 
deciding  Ex  parte  Taylor  (a)  and  the  case  of  Rex  v.  Scri- 
veners*  Company {b)\  where  two  coordinate  obligations 
exist  at  once,  and  the  time  is  not  really  at  the  employer's 
command  throughout  his  period  of,  service,  the  words  of 
the  statute,  according  to  their  true  meaning,  are  not  satis- 
fied. But  we  find  nothing  in  the  facts  here  particularised 
which  lead  us  to  the  conclusion  that  such  was  the  case  in 
the  present  instance.  It  seems  therefore  to  us  that  our 
judgment  ought  to  be  given  for  the  crown, 

D,  Judgment  for  the  crown, 

(a)  5  B.  &  Aid.  538.        (b)  10  B.  &  C.  511 ;  5.  C.  5  M.  &  R.  543. 
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Thursday,  Falcon  and  another  v.  Benn. 

Nov.  IQth. 

Under  a  plea    ASSUMPSIT.     The  first  count  of  the  declaration  stated 

aLumpsir/' '"  ^^^^  ^^^  plaintiff  had  built  a  ship  for  the  defendant,  according 

averring  under  to  a  special  Contract  set  out,  at  IS/.  lOs.  per  too,  and  that 

that  the  de-      though  the  defendant  had  paid  part  of  the  purchase  money 

fendant  paid  a  h^  had  not  paid  the  residue  &c. 

certain  sum  in  .     ^ 

satisfaction  Indebitatus  counts  for  work  and  labour,  for  uterest,  and 

t!^;^^!Z^^''^  on  an  account  stated. 
sum  18  imma- 
terial, and  he        Fifth  plea,  that  after  the  making  of  the  promises,  and 

to  p^rove^paV    before  the  commencement  of  the  suit,  the  defendant  paid  to 

mentofas        |he  plaintiffs,  and  the  plaintiffs  then  accepted  of  the  de- 
much  as  will      -      ,  ,  /.  •     ,^  ^^^  1    .  .  i. 
cover  any  de-    fendant^  a  large  sum  of  money,  to  wU,  50,000/.  m  satisfac- 

raand  esta-        jj^n  g^^^     Verification. 

blishcd  against        -^       .      .  •     •!«•      i«  ■ 

him.  Replication,  that  the   plamtiffs   did  not  accept  of  the 

defendant  the  sum  of  money  in  that  plea  mentioned,  in  such 
satisfaction  as  therein  mentioned,  modo  et  form&.  Conclu- 
sion to  the  country. 

Issue  thereon. 

At  the  trial  before  Wighiman  J.  at  the  Lancaster  Sum- 
mer Assizes,  1841,  ihe  defendant  proved  payment  of  a  sum 
of  about  4000/.,  and  ,  the  jury,  under  the  direction  of  the 
learned  judge,  found  a  verdict  for  the  defendant  on  the 
above  issue. 

Dundas  on  a  former  day  in  this  term  (a)  moved  for  a 
new  trial  on  the  ground  of  misdirection,  because  the  plea 
of  payment  of  50,000/.  ought  to  have  been  made  out  by 
proof  of  payment  of  that  specific  sum.  If  the  sum  was 
material,  the  averment  under  a  videlicet  will  not  render  it 
immaterial,  and  the  sum  appears  to  be  material  from  several 
cases.  He  then  referred  to  Cousins  v.  Paddon  (5),  Tuck  v. 
Tuck(c),  Moore  v.  Butlin  (d);  and  to  Marks  v.  Lahei  (e) 

(a)  Nov.  6th,  before  Lord  Den-  (<0  T  A.  &  £.  595;  &  C.  9  N. 

man  C.  J .,  Williams,  Coleridge  and  &  P.  436. 

Wighiman  Js.  (e)  S  Bing.  N.  C.  408;  S.  C.  4 

(6)  S  C,  M.  &  R.  547.  Scott,  137. 

(c)  5  M.  &  W,  109. 
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as  to  a  plea  of  tender.    llVightman  J.  Under  m  plea  of 
tender  the  sam  is  brought  into  Court] 

Cur.  adv.  vult  (a). 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — In  respect  of  the  fifth  plea^  the  defendant  proved 
payment  of  as  much  as  the  plaintiffs  were  entitled  to  at  the 
rate  per  ton  mentioned  in  the  agreement,  according  to  the 
dimensions  specified  in  the  agreement,  but  it  was  said  that 
the  defendant  having  alleged  payment  of  a  certain  sum,  to 
wit,  50,000/.,  was  bound  to  prove  payment  of  that  precise 
sum,  but  we  are  clearly  of  opinion  that  he  was  only  bound 
to  prove  as  much  as  covered  any  demand  established  on  the 
part  of  the  plaintiffs ;  if  he  does  that,  any  excess  becomes 
wholly  immaterial,  and  the  precise  amount  of  the  sum  laid 
under  the  videlicet  becomes  immaterial  also.  This  b 
consistent  with  the  cases  of  Cousins  v.  Paddon  (b)  and  Tuck 
V.  Tuck  (c),  and  several  other  cases  that  might  be  referred 
to,  and  with  the  general  doctrine  as  to  the  materiality  of 
sums  laid  under  a  videlicet,  where  the  precise  amount  is 
not  material  to  the  issue. 

D.  Rule  refused. 

(a)  The  Court  did  not  seem  to      reported, 
doubt  as  to  this  point,  but  took  (6)  8  C,  M.  &  R.  547. 

time  to  consider  another  point,  not  (c)  5  M.  &  W.  109. 


COATES  V.  BiBCH.  Saturday, 

x\       m         •  •  •     November  6lh. 

LfEBT  agamst  the  sheriff  for  the  escape  of  a  prisoner  m  ^^  attorney 

execution.  although  he 

At  the  trial  before  Wightman  J.,  at  the  Liverpool  sum-  a  document 

nier  assizes,  1841,  in  order  to  entitle  the  plaintiff  (after  from  his  client, 

.  . ,  *       ,  IB  not  pnvi- 

notice  to  produce)  to  give  secondary  evidence  of  the  warrant  leged  from 

answering  a 
c]ue8tion,  put  for  the  purpose  of  letting  in  secondary  evidence,  whether  the  document  is 
in  his  possession. 
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under  which  the  prisoner  had  been  taken,  the  defendant's 
attorney  was  called  on  behalf  of  the  plaintiff  and  asked 
whether  he  had  the  warrant  under  which  the  prisoner  was 
taken.  The  defendant's  counsel  then  interposed,  and  asked 
whether  the  witness  had  any  papers  relative  to  the  cause, 
except  such  as  came  into  his  hands  as  attorney  for  the 
defendant.  The  witness  said  he  had  not.  Upon  this  the 
defendant's  counsel  objected  that  the  witness  was  privileged, 
and  not  obliged  to  say  whether  he  had  the  warrant.  The 
learned  judge  overruled  the  objection,  reserving  the  point; 
and  on  the  witness  saying  that  he  had  the  warrant,  and 
declining  to  produce  it,  secondary  evidence  of  its  contents 
was  admitted,  and  the  plaintiff  obtained  a  verdict. 


Cresswell  now  moved  for  a  nonsuit,  on  the  ground  that 
the  evidence  of  the  defendant's  attorney  had  been  impro- 
perly received.  The  witness's  only  knowledge  of  the  exist- 
ence of  the  warrant  was  acquired  in  his  capacity  of  attorney 
to  the  defendant,  and  it  was  of  course  in  the  same  capacity 
that  he  acquired  possession  of  the  warrant.  In  Robson  v. 
Blakey  {a)  it  was  held  that,  where  an  attorney  has  come 
to  the  knowledge  that  a  deed  or  instrument  has  been  de- 
stroyed from  the  circumstance  of  his  having  been  employed 
as  attorney  to  one  of  the  parties,  he  cannot  be  asked  as  to 
the  fact,  the  knowledge  of  which  was  so  obtained;  Lord 
Ellenborough  C.  J.  saying,  ''  This  is  a  transaction  with 
which  the  party  has  only  become  acquainted  from  being 
etnployed  as  attorney.  The  act  cannot  be  stripped  of  the 
confidence  and  communication  as  an  attorney,  the  witness 
being  then  acting  in  that  character.  One  sense  is  privileged 
as  well  as  another.  He  cannot  be  said  to  be  privileged  as 
to  what  he  hears,  but  not  to  what  he  sees,  where  the  know- 
ledge acquired  as  to  both  has  been  from  his  situation  as  an 
attorney."  [WightmanJ,  In  Bevan  v.  Waters {b),  notice 
to  produce  a  particular  letter  had  been  served,  and  the 
plaintiff's  counsel  asked  the  defendant's  attorney  whether 

(a)  5  £sp.  52.  (6)  1  M.  &  M.  234. 
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be  had  that  letter  in  his  possession,  and  *'  Best  C.  J.  said 
that  he  recollected  that  Lord  Mansfield  had  decided  that 
an  attorney  was  bound  to  answer  the  question;  the  object 
was  to  let  in  secondary  evidencCi  in  case  it  was  not  pro- 
duced; and  therefore  he  thought  the  question  right  to  be 
answered."]  That  case  seems  contrary  to  principle;  it  can 
make  no  difference  whether  the  witness  is  asked  as  to  his 
having  a  letter  in  his  possession,  or  merely  as  to  his  having 
seen  it;  his  hands  are  his  client's  as  much  as  his  eyes. 

Lord  Denman  C.J. — I  never  understood  the  privilege 
extended  so  far  as  is  now  contended  on  behalf  of  the  de- 
fendant, and,  as  there  is  a  case  in  point,  we  will  not  raise  a 
doubt  by  granting  a  rule. 

Williams,  Coleridge  and  Wightman  Js.  concurred. 
D.  Rule  refused. 


Williams  v.  Jones.  Friday, 

Nov.  12M. 

Debt  for  work  and  labour  performed  by  the  plaintiff  as  A  plea,  to  an 
solicitor  for  the  defendant.  Hcitorforworic 

Fifth  plea,  as  to  the  sum  of  8cc.  parcel  Sic.  that  the  plain-  &i>^  labour  in 
•  «.       •  o         I  I  ^        •  1      divers  soita, 

tiff  actionem  non  occ,  because  the  cause  of  action  as  to  the  that  the  plain- 
said  sum  accrued  to  the  plaintiff  as  and  in  the  character  ^^^,^^ot 

,  '^  admitted  and 

of  the  defendant's   solicitor,  and    under  colour  that  the  inrolled,  nor 

plaintiff  was  a  solicitor  in  the  High  Court  of  Chancery  in  anthorised^o 

bringing,  prosecuting,  and  defending  divers  actions,  suits,  act  as  solicitor 

and  proceedings  in  equity  in  the  Court  of  Chancery  as  the  the  accruing 

solicitor  of  and  for  the  now  defendant.     Averment,  that  at  ^^^^  ^^,?^ 

'  .  action,  Held 

the  time  of  the  accruing  of  the  said  cause  of  action  the  bad,  for  duuli- 
plaintiff  was  not  a  solicitor  in  the  Court  of  Chancery,  duly  on^the^ground 
admitted  and  inrolled  in  that  behalf,  according  to  the  form  that  the  plea 

of  the  statutes  in  that  case  made  and  provided,  nor  qualu  alleged  the 

want  of  quali- 
6cation  at  the  time  of  doing  the  work,  instead  of  at  the  time  of  the  cause  ction 
accruing. 
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1841.       fied  or  authorised  according  to  law  to  act  or  practise  as  a 
solicitor  therein.    Verification  &c. 

Special  demurrer  on  the  following  grounds: — That  the 
plea  is  ambiguous  and  uncertain,  in  not  distinctly  shewing 
the  ground  of  defence  intended  to  be  set  up  thereby ;  and 
that  it  cannot  be  collected  therefrom  whether  the  defendant 
means  to  rely  upon  the  fact  of  the  said  cause  of  actioo, 
and  therein  pleaded  to,  having  accrued  under  colour  of  the 
plaintiff  being  a  solicitor  when,  as  therein  alleged,  be  was 
not  one,  as  shewing  a  fraud  or  misrepresentation  on  the 
part  of  the  plaintiff,  or  whether  the  plea  is  merely  intended 
to  set  up  the  illegality  of  the  plaintiff's  acting  as  solicitor 
by  reason  of  the  statutes  in  such  case  made  and  provided, 
and  that,  if  the  plea  is  intended  as  setting  up  fraud  or  mis- 
representation on  the  plaintiff's  part,  it  is  bad  for  not 
stating  the  same  and  the  circumstances  thereof  with  suf- 
ficient certainty,  so  as  to  enable  the  plaintiff  to  traverse  it. 
That,  if  it  is  to  be  taken  as  a  plea  of  the  illegality  of  the 
plaintiff's  acting  as  a  solicitor,  it  is  bad  for  not  stating  how 
and  in  what  respect  the  admittance  and  inrolment  of  the 
plaintiff,  or  one  of  them,  were  or  was  illegal;  that,  if  it  is  to 
be  taken  as  a  plea  setting  up  both  those  defences,  ii  is 
double. 

That  the  said  plea  does  not  shew  any  defence  to  the 
action  in  this,  that  it  only  states  the  plaintiff  was  not  qua- 
lified or  authorised  to  act  as  a  solicitor  at  the  time  of  the 
accruing  of  the  cause  of  action  therein  pleaded  to,  instead 
of  stattng  that  be  was  not  so  qualified  or  authorised  at  the 
time  when  he  did  and  preformed  the  work  and  labour 
therein  pleaded  to,  and  it  is  consistent  with  the  ptea  that 
the  plaintiff  was  duly  qualified  aad  authorised  to  act  as  a 
solicitor  when  be  did  and  performed  tbe  said  work  and 
labour,  though  not  so  at  tbe  time  when  tbe  causes  of  action 
in  respect  thereof  accrued  to  him. 

That  it  is  ambiguous  and  uncertain  on  the  face  of  the 
plea  whether  the  plaintiff  was  or  was  not  duly  qualified  and 
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authorised  to  act  as  a  solicitor  when  he  did  aod  performed         1841. 
»uch  work  and  laboar. 

That  the  plea  teoders  an  issue  upon  matter  of  law  in 
this,  that  it  states  that  the  plaintiff  was  not  duly  admitted 
and  inrolled,  and  for  that  the  introduction  of  the  word 
^'Jii/y"  into  the  averment  improperly  qualifies  the  same, 
and  makes  the  same  ambiguous,  and  a  negative  pregnant 
in  this  that  it  is  uncertain  whether  it  is  intended  thereby 
to  deny  altogether  such  admittance  and  inrolment,  or  to 
admit  that  the  plaintiff  was  in  fact  admitted  and  inrolled, 
and  to  insist  upon  some  irregularity  or  illegality  in  such 
admittance  and  inrolment,  or  one  of  them. 

That  the  plea  also  improperly  tenders  an  issue  on  a 
matter  of  law  in  this,  that  it  states  that  the  plaintiff  was 
not  qualified  or  authorised  according  to  law  to  act  or  prac- 
tise as  a  solicitor,  &c. 

That  such  last-mentioned  averment  is  improper  and  mul* 
tifarious  in  this,  that  it  involves  all  the  species  of  illegality 
and  disqualification  which  could  prevent  the  plaintiff  from 
practising  as  a  solicitor,  and  it,  together  with  the  previous 
allegation,  that  the  plaintiff  was  not  duly  admitted  and  in« 
rolled,  makes  the  plea  double,  because  under  these  two  alle* 
gations  different  defences  might  be  proved,  one  arising  out 
of  the  insufficiency  of  the  plaintiff's  admittance  and  enrol- 
ment, or  one  of  them,  and  the  other  arising  out  of  the  plain* 
tiff's  being  otherwise  disqualified  from  acting  as  a  solicitor, 
though  admitted  and  inrolled,  &c. 

Kelhf  in  support  of  the  demurrer.  The  plea  is  bad  on 
several  grounds.  1.  It  states  that  the  plaintiff  was  not 
qualified  when  the  cause  of  action  accrued,  instead  of  when 
the  work  was  done,  which  is  the  only  point  of  time  that  is 
material.  The  work  might  have  been  done  on  credit,  in 
which  case  the  plaintiff  might  have  been  qualified  at  that 
time,  although  not  so  at  the  subsequent  time  when  the 
cause  of  action  accrued.  2.  The  plea  is  multifarious  in 
stating  that  the  plaintiff  was  not  duly  admitted  and  inrolled 
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1841.  nor  qualified.  In  Eyre  v.  Shelley  {a)  it  was  held  that  a 
plea,  that  an  attorney  had  not  obtained  or  entered  the  cer- 
tificate required  by  law,  was  open  to  a  special  demurrer  for 
duplicity.  If  this  plea  is  allowable,  it  might  have  equally 
embraced  any  other  statutable  disqualification,  as  that  at 
the  time  in  question  the  plaintiff  was  a  prisoner,  and  so  dis- 
qualified under  12  Geo.  2,  c.  13,  s.  9*  The  want  of  inrol* 
roent  of  itself  disables  an  attorney  from  recovering  his  costs: 
Humphreysv.  Harvey  {p)\  or  the  want  of  admission:  Latham 
v.Hideic). 

d.  The  plea,  in  alleging  that  the  plaintiff  was  not  duly 
admitted  and  uir«>lied,  involves  matter  of  law.  In  Eyre  v. 
Shelley,  already  cited,  the  plea  that  the  plaintiff  had  not 
obtained  or  entered  the  certificate  required  by  law  was 
thought  bad  for  describing  the  certificate,  not  in  the  words 
of  the  statute,  but  by  words  involving  its  legal  operation 
and  effect.  So  in  Hume  v.  Liversedge  (d),  a  plea  to  a  de- 
claration on  a  bail  bond,  that  no  proper  affidavit  of  debt 
was  filed,  and  in  Rex  v.  The  Mayor  of  Lyme  Regis  (e),  a 
return  to  a  mandamus,  that  the  prosecutor  was  not  duly 
elected,  admitted,  and  sworn,  were  held  bad ;  and  in  Rans- 
ford  v.  Copeland  (f),  a  plea  that  the  plaintiffs  were  a  bank- 
ing company  of  more  than  six  persons,  and  that  they  were 
illegally  associated  together,  was  held  to  be  compounded 
of  law  as  well  as  fact.  Webb  v.  James  (g)  is  an  authority 
on  the  same  point. 

Cresswell  contra.  1.  By  the  ordinary  rule  of  law  the 
right  of  action  accrues  immediately  after  the  work  done,  and 
any  special  circumstances  which  constitute  an  exception  to 
that  rule  will  not  affect  the  validity  of  this  plea. 

2.  The  plea  is  not  double  in  denying  that  the  plaintiff 
was  not  admitted  and  inrolled.   The  plea  sets  up  one  entire 

(a)  6  M.  &  W.  269.  (rf)  1  C.  &  M.  332. 

(b)  1  Bing.  N.  C.  62;  S.  C.  4  (e)  1  Doug.  79. 
M.  &  Scott,  500.  (/)  1  N.  &  P.  671. 

(c)  1  Dowl.  P.  C.  594,  (g)  7  M.  &  W.  879. 
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Statutable  defence,  depending  upon  the  absence  of  one  1841. 
entire  qualification,  and  the  further  allegation  that  the 
plaintiff  was  not  **  qualified  or  authorised  according  to  law'' 
is  merely  the  result  which  is  involved  in  the  previous  alle* 
gation  as  to  the  want  of  admission  and  iurolroent.  The 
fact  of  the  plaintiff  being  a  prisoner  cannot  be  involved  in 
the  plea,  for  an  attorney  might  recover  for  work  done  while 
a  prisoner,  although  he  is  prohibited  to  act  while  a  pri- 
soner. [Coleridge  J.  Can  he  recover,  when  the  act  says 
that  all  proceedings  taken  by  him  while  a  prisoner  shall 
be  void  ?]  At  all  events,  the  plea  cannot  include  that  or 
any  other  disqualification,  for  it  merely  states  that  he  was 
not  qualified,  and  evidence  that  the  plaintiff  was  a  prisoner 
would  not  be  admissible  under  it. 

3.  The  word  duly  does  not  involve  matter  of  law.  The 
allegation  would  be  satisfied  by  proof  that  the  plaintiff  was 
admitted  and  inrolled  in  fact.  In  Mex  v.  The  Mayor  of 
Lyme  Regis  {a)  the  judgment  proceeded  upon  the  return 
being  in  the  conjunctive.  Lord  Mansfield  C.J.  saying,  **  the 
return  is  in  the  conjunctive — not  duly  elected,  admitted, 
and  sworn — and  therefore  fallacious.  If  the  truth  would 
have  warranted  it,  and  they  had  returned  not  duly  elected, 
or  admitted,  or  sworn,  it  might  have  been  good.**  In  Hume 
V.  Liversedge  (b)  the  plea  was  not  that  no  affidavit  was  pro- 
perly or  duly  filed,  but  that  no  proper  affidavit  was  filed, 
and  clearly  therefore  put  in  issue  whether  the  affidavit  filed 
was  or  was  not  proper.  Where  a  franchise  was  claimed 
through  the  attainder  of  B.,  "  it  is  sufficient  to  say  that  B. 
fuit  debito  modo  attinctus.''  In  troth,  as  was  argued  in 
'Nightingale  v.  Wilcoxson  (c),  where  the  declaration  stated 
the  writ  to  have  been  duly  indorsed  for  bail,  the  word 
*'  duly"  necessarily  imports  no  more  than  is  expressed  by 
the  subsequent  words  affixed  to  that  adverb ;  and  this  con- 
struction of  the  word  ''  duly"  was  acted  upon  in  Williams 

(a)  1  Doug.  79.  (c)  10  B.  &  C.  207 ;  S.  C  5  M. 

[h)  1  G.  &  M.  339.  &  R.  169. 
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1841.        V.  Germaine  (a)  where  the  declaratioa  averred  thai  a  bill 
yT^^^'^^^      bad  been  '*  duly'*  presented. 


V. 

Jones. 


Kelly  was  not  called  upon  to  reply. 

Lord  Denman  C.J. —  I  am  of  opinion  that  this  plea  ia 
bad.  It  is  clearly  double^  for,  even  if  admission  and  iorol- 
ment  are  so  far  the  same  that  one  involves  the  other,  yet 
the  additional  statement,  that  the  plaintiff  was  not ''  qualified 
nor  authorised  according  to  law  to  practise  as  a  solicitor," 
may  involve  additional  matters,  and  my  brotlier  Coleridge 
has  pointed  out  one,  in  the  case  of  a  solicitor  being  in  pri« 
son  when  the  work  for  which  be  sues  was  performed. 

Then  with  respect  to  the  time  when  it  is  alleged  the 
plaintiff  had  no  qualification,  namely,  the  time  when  the 
cause  of  action  accrued,  we  do  not  know  when  the  cause 
accrued — it  might  not  have  accrued  until  a  long  time  after 
the  work  was  done.  If  the  plaintiff  was  qualified  when  he 
did  the  work,  it  would  be  immaterial  whether  be  was  qua- 
lified when  he  brought  the  action. 

Williams,  Coleridge  and  WioHTM AN  Js.  concurred. 

1).  Judgment  for  the  plaintiff. 

(a)  7  B.  &  C.  468;  &  C.  1  M.  &  R.  304. 


The  Queen  v.  Stoddart(6). 

A  party  who     Q  jj  application  by  the  guardians  of  the  Cockermouth  Union 

ftppc&rs  RC  toe 

petty  sessions    to  the  Cumberland  Quarter  Sessions,  in  Easter,  1 840,  for  an 

on  the  charge 

of  being  puta-  (b)  Decided  at  the  sittings  after  Baster  Term  last  (May  10). 

tire  father, 

and  desires  to  have  his  case  beard  at  the  quarter  sessions,  and  enters  into  a  reoog- 

nisance  under  9  &  3  Vict,  c.  85,  s.  3,  reciting  that  he  had  due  notice  to  appear  at  the 

petty  sessions,  is  bound  by  that  recital,  and  cannot  afterwardS|  on  the  hearing  at  ibt 

quarter  sessions,  object  that  in  fact  such  notice  was  not  given. 
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order  of  mainteiMnce  upon  the  defendant,  in  respect  of  a        1841. 
bastard  child,  bom  in  December,  1839^  the  sessions  granted    J^X^*~^ 
the  order,  subject  to  the  following  case:  v. 

The  recognisance  of  Joseph  Sioddart  (the  defendant)  SroDOAax. 
having  been  put  in  in  the  form  after  mentioned,  his  counsel 
called  upon  the  applicants,  before  going  into  the  merits  of 
the  case,  to  prove  that  a  proper  notice,  duly  signed  by  the 
guardians  of  the  said  union,  had  been  duly  served  upon  him, 
according  to  the  statute  in  that  case  made  and  provided. 
The  counsel  for  the  applicants  contended  that  the  applicants 
were  not  bound  to  prove  at  the  quarter  sesssions  that  notice 
had  been  given  to  appear  at  the  petty  sessions,  or  that  soch 
notice  was  duly  signed  or  duly  served;  and  that  all  the  sta^* 
tute  required,  when  the  case  was  taken  to  the  quarter  ses- 
sions, was  the  putting  in  the  recognisance  of  the  putative 
father.  The  bench  were  of  this  opinion,  and  made  the  order 
of  maintenance,  no  proof  having  been  given  at  the  quarter 
sessions  of  any  such  notice  to  appear  in  petty  sessions,  or  of 
the  service  or  the  sufficiency  of  such  notice. 

The  recognisance,  which  bore  date  the  24th  of  February, 
1840,  recited,  that  at  a  meeting  of  the  guardians  of  the 
Cockermouth  Union,  held  on  the  10th  February,  1840,  a 
notice  in  writing,  under  the  hands  of  a  majority  of  the  guar- 
dians, was  duly  given,  directed  to  the  said  Sioddart^  whereby, 
after  reciting  the  birth  of  the  child  and  ckargeability,  See.  &c. 
the  said  Joseph  Sioddart  was  thereby  directed  to  take  notice 
that  the  said  guardians  did  intend,  on  the  £4th  February 
then  instant,  to  apply  to  the  justices  of  the  peace  at  the  petty 
sessions,  which  would  be  then  holden  by  them  at  &c.,  for 
an  order  by  him  to  reimburse  the  union  for  the  maintenance 
and  support  of  the  said  child.  The  recognisance  then  pro- 
ceeded— ''And  whereas,  on  the  14th  February,  1840,  the 
said  J.  Sioddart  was  duly  served  with  the  said  notice ;  and 
whereas,  on  the  said  24th  February,  the  said  J.  Stoddart 
duly  appeared  at  the  said  petty  sessions,  in  pursuance  of  the 
said  notice,  to  answer  the  charge  &c.,  when  and  where  he 
did  declare  to  the  said  justices  assembled  at  such  petty  ses- 
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sioDS,  that  he  was  desirous  that  the  said  charge  should  be 
heard  and  determined  at  the  next  general  quarter  sessions 
of  the  peace,  and  did  then  and  there,  together  and  along 
with  two  sufficient  sureties,  enter  into  this  present  recogni- 
sance, according  to  the  form  of  the  statute,"  &c«  The  con- 
dition was  in  the  usual  terms,  that  the  defendant  should 
appear  at  the  next  quarter  sessions,  to  answer  the  chai^ge 
and  abide  the  judgment  of  the  Court,  and  pay  all  costs,  in 
case  he  should  be  adjudged  the  putative  father. 

W.  tL  Watson^  in  support  of  the  order  of  sessions,  relied 
upon  Jleg.  ▼.  Justices  of  Wiltshire  {a)^  as  deciding  the  very 
point  that,  where  a  party,  charged  as  the  putative  father, 
appeared  at  the  petty  session,  and  then  under  2  &  3  Vict. 
c.  85,  s.  3,  entered  into  his  recognisance  and  removed  the 
case  to  the  quarter  sessions,  he  could  not  at  the  latter  ses- 
sions object  that  he  had  not  had  proper  notice  for  the  petty 
sessions.     (He  was  then  stopped.) 

Greaves  contri.  It  appears  from  the  recognisance  in  the 
case  cited  that  the  putative  father  ''  heard  the  said  informa- 
tion, application  and  charge,"  before  he  declared  his  desire 
to  have  it  heard  at  the  quarter  sessions,  so  that  he  had  waived 
objection  to  the  notice  by  entering  upou  his  case.  Here 
the  defendant  appeared  merely  for  the  purpose  of  removing 
the  case.  The  statutes  require  that  due  notice  should  be 
given  the  putative  father  before  his  case  is  heard.  If  he  has 
not  bad  due  notice  when  his  case  comes  on  for  hearing  at 
the  quarter  sessions,  he  has  a  right  then  to  take  the  objection. 
He  must  have  some  opportunity  of  objecting.  Where  he 
removes  his  case  to  the  quarter  sessions,  he  has  a  right  to 
the  opinion  of  that  Court  on  the  whole  case.  A  party  ought 
not  to  be  bound  by  the  recitals  of  a  recognisance,  which  is 
always  drawn  up  behind  his  back. 

Lord  Den  MAN  C.J. — A  technical  objection  may  fairly 

(a)  4  P.  &  D.  406. 
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be  met  by  a  technical  answer.    We  must  take  the  recog-        i84i. 

nisance  to  be  that  into  which  he  voluntarily  entered,  and  he       ^^^^^'^ 
.    ,  ,  ,       ,  The  Queen 

18  bound  by  the  statement.  9. 

Stoddart. 
Patteson  and  Williams  Js.  concurred. 

D.  Order  of  Sessions  confirmed. 


The  Dun DALK  Western  Railway  Company 
V.  Tapster  (a). 

Debt  for  calls.     The  declaration  stated  that  the  defend-  Where  a  plea 

ant  heretofore,  to  wit,  on  Ist  August,  1839,  then  being  a  [*  whichln 

proprietor  of  divers,  to  wit,  ten  shares  in  the  undertaking  ^^"^  "  ^  pl«a 

mentioned  in  1  Fid,  cap.xcvi.  (local,  personal  and  public),  but  discloses ' 

being  an  act  for  making  and  maintaining  a  railway  from  the  «?«««*  that 

town  of  Dundalk,  in  the  county  of  Louth,  to  the  town  of  pleaded  in  bar, 

Ballybay,  in  the  county  of  Monaghan,  was  indebted  to  the  ^a/ob*^rto 

said  Company  in  a  large  sum  of  money,  to  wit,  the  sum  of  the  declara- 

50/.  for  divers,  to  wit,  two  calls  of  2/.  10s.  each  call  upon      jf^^  Dun- 

each  of  the  said  shares  in  the  said  undertaking,  belonging  dalk  Railway 

to  the  defendant,  whereby  and  by  reason  of  the  non-payment  Act  (l  Vkt. 

thereof  an  action  hath  accrued  to  the  said  Company,  by  cap.  xcvi.) 

,  ,  ,  8*  7v,  enacts, 

virtue  of  the  aforesaid  act  of  parliament,  to  demand  and  that  it  shall 

have  of  and  from  the  defendant  the  sum  of  50/.  above  Ihe  directore 

to  recover  the 
(a)  Decided  at  the  sittings  after  Easter  Term  last  (May  10).  amount  of 

calls  in  any  of 
her  Majest/s  Courts  of  Record  in  Dublin,  bv  action  of  debt,  and  sect.  77  gives  them 
a  general  form  of  declaration,  that  the  defendant  is  indebted  to  the  Company  for  calls, 
whereby  an  action  haih  accrued,  &c.  without  setting  forth  the  special  matter. 

To  a  declaration  in  such  form  the  defendant  pleaded,  "  the  defendant  in  his  own 
person  comes  and  says,  that  this  Court  ought  not  to  have  cognisance  of  the  action,"  &c. 
oecause  it  is  enacted  that  it  shall  be  lawful  for  the  Company  to  sue  for  calls  in  any 
of  her  Majesty's  Courts  of  Record  in  Dublin,  and  he  was  liable  to  be  sued  in  those 
Courts,  and  not  elsewhere,  *'  wherefore  he  prays  judgment,  whether  tliis  Court  can  or 
will  take  further  cognisance  of  the  action/' 

Heldf  on  demurrer  to  this  plea,  that  it  contained  matter  in  bar,  although  it  was  in 
form  a  plea  to  the  jurisdiction,  and  that  the  defendant  was  at  liberty  to  impeach  the 
decaration;  and  that  the  declaration  was  bad,  as  the  remedy  given  by  the  act  had  not 
been  adopted,  and  the  Company  had  no  right,  at  common  law,  to  declare  in  this  form. 

VOL.  I.— ^G.  D.  3  B 
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demanded.  Yet  the  defendant,  although  often  requested 
so  to  do,  has  not  as  yet  paid  the  sum  of  50/.  above  de- 
manded, or  any  part  thereof.    To  the  damage,  &c. 

Plea:  the  defendant  in  his  own  person  comes  and  says, 
that  this  Court  ought  not  to  have  or  take  further  cognisance 
of  the  action  aforesaid,  because  he  says  that  in  and  by  the 
act  of  parliament  in  the  declaration  mentioned,  it  is  (a) 
enacted  and  provided,  amongst  other  things,  that  the  direc- 
tors therein  mentioned  shall  have  power  from  time  to  time 
to  make  such  calls  of  money  from  the  proprietors  of  said 
undertaking,  to  defray  the  expenses  of  or  to  carry  on  the 
same,  as  they  from  time  to  time  shall  find  necessary  for 
those  purposes,  so  that  no  such  call  shall  exceed  the  sum 
of  money  therein  mentioned,  and  that  every  owner  of  any 
share  in  the  said  undertaking  shall  pay  his  rateable  propor- 
tion of  the  monies  to  be  called  for  as  aforesaid,  to  such 
persons  and  at  such  times  and  places  as  the  said  directors 
shall  from  time  to  time  direct  and  appoint;  and,  if  any 
owner  of  any  such  share  shall  not  so  pay  such  his  rateable 
proportion,  then  and  in  such  case,  and  so  often  as  the  same 
shall  happen,  such  owner  shall  pay  interest,  after  the  rate 
of  6/.  per  cent,  per  annum,  from  the  day  appointed  for  the 
payment  thereof,  up  to  the  time  when  the  same  shall  be 
actually  paid.     And  if  any  owner  of  any  such  share  shall 
neglect  or  refuse  so  to  pay  such  his  or  her  rateable  propor- 
tion, together  with  the  interest,  if  any  accrued  for  the  same, 
for  the  space  of  two  calendar  months  after  the  day  appointed 
for  the  payment  thereof,  then  it  shall  be  lawful  for  the  said 
Company,  or  for  the  said  directors,  to  sue  for  and  recover 
the  same,  in  any  of  her  Majesty's  Courts  of  Record  in 
Dublin,  in  manner  in  the  said  act  mentioned.    That  before 
and  at  the  time  of  making  the  said  calls  in  the  declaration 
mentioned,  and  before  and  at  the  time  of  commencing  this 
suit,  be  the  defendant  was  such  proprietor  of  shares,  as  in 
the  declaration  and  in  the  said  act  of  parliament  mentioned, 
and  that  he  then  was  and  still  is  subject  and  liable  to  be 

(a)  By  section  75. 
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sued,  upon  and  for  and  on  account  of  and  in  respect  of  the 
causes  of  action  in  the  said  declaration  mentioned,  in  her 
Majesty's  said  Courts  of  Record  ip  Dublin,  and  not  other- 
wise or  elsewhere,  and  this  the  defendant  is  ready  to  verify, 
&c.  Wherefore  he  prays  judgment,  whether  this  Court 
can  or  will  take  further  cognizance  of  the  action  aforesaid. 

Demurrer:  and  the  plaintiffs  say  that,  notwithstanding 
anything  above  pleaded  by  the  defendant,  the  Court  here 
ought  to  have  further  cognizance  of  the  action  aforesaid, 
because  they  say  the  said  plea  and  the  matter  therein  con- 
tained are  not  sufficient  in  law  to  oust  the  Court  here  from 
having  or  taking  further  cognizance  of  the  aforesaid  action, 
and  that  they  the  plaintiffs  have  no  occasion,  nor  are  they 
bound  by  the  law  of  the  realm  to  answer  said  plea  in  man- 
ner and  form  as  the  same  is  above  pleaded,  and  this  they 
are  ready  to  verify.  Wherefore  they  pray  judgment,  and 
that  this  Court  will  have  and  take  further  cognizance  of  said 
action,  and  that  the  defendant  may  answer  over  to  the 
declaration  of  the  plaintiffs. 

The  points  set  down  by  the  plaintiffs  were  '*  the  plaintiffs 
intend  to  argue  that  the  defendant's  liability  to  be  sued 
upon  and  for  the  causes  of  action  in  the  declaration  men- 
tioned is  not  limited  by  the  statute  to  the  Courts  of  Record 
in  Dublin,  and  that  by  law,  as  well  as  by  the  said  statute, 
this  Court  has  jurisdiction  over  the  causes  of  action  in  the 
declaration  mentioned,  and  is  not  deprived  of  such  jurisdic- 
tion by  the  said  statute  or  otherwise." 

The  defendant's  points  were,  "  the  defendant  will  object 
to  the  declaration,  and  will  contend  that,  even  if  he  be 
liable  to  an  action  in  this  country,  the  declaration  must  shew 
consideration  for  the  debt." 
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Cleasby  in  support  of  the  demurrer.  The  plea  is  bad; 
the  jurisdiction  of  this  Court  over  the  subject  of  the  suit  is 
not  ousted  by  the  75th  section ;  and  the  declaration,  which 
follows  the  general  form  given  by  the  77th  section,  is  good. 
The  77th  section  enacts  that,  in  ''  any  action"  (not  **  sucV^ 

3  D  2 
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actioD  so  that  it  can  be  said  that  the  form  of  declaration  is 
confined  to  actions  brought  in  the  Courts  of  Dublin)  "  to 
be  brought  by  the  said  Company,  or  by  the  said  directors, 
against  any  proprietor  of  any  share/'  to  recover  the  amount 
of  calls^  the  general  form  of  declaration  may  be  used. 
The  defendant  will  rely  on  the  words  of  the  75th  section, 
stated  in  his  plea,  that^  where  a  person  neglects  to  pay  his 
calls,  '*  then  it  shall  be  lawful  for  the  said  Company,  or  for 
the  said  directors,  to  sue  for  and  recover  the  same,  in  any 
of  her  Majesty^  Courts  of  Record  in  Dublin,  by  action  of 
debt/'  &c.  But  this  action  is  not  brought  upon  that  clause, 
but  upon  the  74th,  which  enables  the  Company  to  sue 
subscribers  for  calls  ^'  in  any  court  of  law  or  equity/' 
[Patteson  J.  The  difficulty  is,  that  you  could  not  sue  at  all 
at  common  law,  either  in  Dublin  or  elsewhere.  If  you  sue, 
must  you  not  pursue  the  very  remedy  pointed  out  by  the 
act?]  The  Company  are  a  corporation.  [Patteson  J.  That 
may  give  rise  to  another  question,  as  to  the  right  of  a  cor- 
poration to  sue  one  of  its  members.]  The  question  of  the 
validity  of  this  declaration  cannot  arise  upon  a  demurrer 
to  a  plea  to  the  jurisdiction.  The  declaration  is  not  de- 
murred to,  and,  even  if  it  were  bad  on  general  demurrer,  it 
would  be  altogether  foreign  to  the  present  issue,  which  is, 
whether  this  Court  can  take  cognisance  of  the  subject- 
matter  of  this  action.  **  Generally  speaking/'  observed 
Ashhurst  J.  in  Gates  v.  Knight  {a),  ''this  Court  cannot  be 
ousted  of  its  jurisdiction  but  by  express  words,  or  by  neces- 
sary implication;"  and  in  that  case  the  implication  was  made 
for  the  advancement  of  justice.  No  such  implication  arises 
here.  The  75th  section  says,  it  shall  be  lawful  to  sue  in 
Dublin,  but  it  does  not  say  "  and  not  elsewhere;"  and,  if  the 
party  is  resident  in  this  country,  how  is  he  to  be  sued  in 
Dublin  ?  The  74th  section  states  generally  that  calls  may 
be  recovered  '^  in  any  court  of  law  or  equity,"  and  the  77th 
section  gives  the  general  form  of  declaration  in  any  action, 
neither  of  these  sections  limiting  the  proceeding  to  the 

(a)  3  T.  R.  445. 
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Courts  of  Dublin,  mentioned  iu  the  intervening  section.  1841. 
"  In  all  pleas  to  the  jurisdiction  of  the  superior  Courts^  it  xheDuKDALK 
must  be  shewn  that  there  is  another  court  in  which  justice 
maj  be  effectually  administered,  for,  if  there  be  no  other 
mode  of  trial,  that  alone  would  give  the  superior  Court 
jurisdiction.  In  transitory  actions  it  was  necessary  to  aver, 
in  a  plea  that  a  county  palatine  ought  to  entertain  the  suit, 
either  that  the  defendant  dwelt  in  the  county  palatine,  or 
that  he  had  sufficient  goods  and  chattels  there,  by  which 
he  might  be  attached,  otherwise  the  plea  could  not  be 
allowed,  lest  a  failure  of  justice  should  ensue:"  1  Chitty  (a), 
PI.  445,  citing  Carth.  355.  This  plea,  it  is  to  be  observed, 
is  a  plea  to  the  jurisdiction  of  a  superior  Court  in  a  transi- 
tory action,  on  the  ground  that  theCouit  has  no  jurisdiction 
over  the  subject-matter.  There  is  no  instance  of  such  a 
plea  to  the  jurisdiction.  The  matter  of  this  plea  is  matter 
for  a  plea  in  bar,  and  not  for  a  plea  to  the  jurisdiction : 
Parker  y.  Elding  {b\  West  v.  Turner  {c)»  If  there  had  been 
a  clause  in  the  act  that  no  action  for  calls  could  be  main- 
tained in  any  court  at  Westminster,  this  could  not  have 
been  matter  of  plea  to  the  jurisdiction,  for  a  plea  to  the 
jurisdiction  does  not  allege  that  such  an  action  is  not  main- 
tainable at  all  in  the  superior  courts,  but  rather  that  under 
certain  exceptional  circumstances  the  defendant  has  a  right 
to  have  the  action  tried  in  some  other  court,  if  he  thinks 
proper. 


Kelly  contrsi.  It  is  said  that  on  a  demurrer  to  a  plea  in 
abatement  it  is  not  competent  to  the  defendant  to  impeach 
the  declaration.  But  the  present  plea,  notwithstanding  its 
form,  discloses  matter  that  is  a  bar  to  the  action,  and  the 
defendant  has  therefore  a  right  to  make  all  such  objections 
to  the  declaration  as  would  be  open  to  him  on  general  de* 
murrer  to  it.  The  authorities  on  this  point  are  collected  in 
Archbold's  Pleading  and  Evidence,  dl4(e{),  where  it  is  said. 


(a)  9th  ed. 

(6)  1  East,  352. 


(c)  6A.&  E.  614;  S.C.  1  N. 
&  P.  612. 
(rf)  2d  ed. 
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*^  If  the  plaintiflF  demur  to  a  plea  in  abatement,  the  defend- 
ant shall  not  take  advantage  of  any  defects  in  the  declaration 
—Luiwyche,\592j\667;  lSalk.2i2;  Carth.  M^r—unlest 
the  matter  of  the  plea  be  such  that  it  might  have  been 
pleaded  in  bar:  semble,  Lutwycke,  l604."  But,  even  if 
this  plea  be  taken  as  a  plea  to  the  jurisdiction,  it  is  good. 
The  declaration  is  clearly  bad,  for  the  right  of  action  is 
altogether  the  creature  of  the  statute,  and  the  statute  has 
not  been  followed.  There  can  be  no  common  law  right  in 
one  partner  to  sue  another,  nor  in  a  corporation  to  sue  one 
of  its  own  members.  The  defendant  is  substantially  one  of 
the  plaintiffs  on  the  record,  for  he  is  a  member  of  the  Com- 
pany suing :  Bailiffs  of  Godmatichester  v.  Phillips  (a).  (He 
was  then  stopped.) 


Lord  Den  MAN  C.  J. — ^The  right  and  the  remedy  are 
both  the  creatures  of  the  act,  and  the  remedy  given  by  the 
act  must  be  pursued.  We  adopt  the  authority  of  Lutwycke; 
though  this  plea  is  in  some  sense  a  plea  in  abatement,  it 
discloses  matter  which  might  be  pleaded  in  bar,  and  the 
declaration  is  open  to  the  objections  which  have  been  taken. 

Patteson,  Williams  and  Wiohtman  Js.  concurred. 

D.  •   Judgment  for  the  defendant. 

(a)  4  A.  &  £.  551 ;  5.  C.  6  N.  &  M.  211. 


END  OF  MICHAELMAS  TERM. 
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Doe  d.  Myatt  v.  The  Saint  Helen's  and  Runcorn 

Gap  Railway  Company.  Fridm/, 

Ejectment  to  recover  <'the  undertaking  in  the  Com-  By  s.  75  of 
panj's  acts  respectively  mentioned^  and  all  and  singular  the  c.  5 1,  the  St. 

rates,  tolls,  and  other  sums  arising  by  virtue  of  the  same  Helen's  Rail- 

way  Coin- 
acts  respectively,  and  all  the  estate,  right,  title  and  interest  peny's  act,  the 

of  the  Company  of,  in,  and  to  the  same."  ^"f'Tiign 

The  lessor  of  the  plaintiff  claimed  as  mortgagee  for  a  and  charge  the 
sum  of  300/.  lent  by  him  to  the  Company  on  the  security  S^rSLing^^ 
of  the  undertaking,  and  the  question  was  whether  the  land  and  the  rates 
of  the  Company  was  included  in  the  mortgage.  a  security  for 

The  Company  was  established  by  1 1  Geo.  4,  c.  Ixi.  (local,  ™«>n7  ^V 
personal,  and  public),  intituled, ''  An  Act  for  making  a  Rail-  the  act,  and  a 
way  from  the  Crowley  Hill  Colliery,  in  the  parish  of  Prescot,  J^^  P^^^^' 
to  Runcorn  Gap  in  the  same  parish,  (with  several  branches  given,  assign- 
therefrom),  all  in  the  county  palatine  of  Lancaster,  and  for  ^jf  executors 

constructing  a  wet  dock  at  the  termination   of  the  said  adminisiraiois 

._  Z.  ^         i.  . .  .t    r,      .  i.    t  •""  assigns, 

railway  at  Runcorn  Gap  aforesaid.     Section  75  of  that  act  the  said  un- 

enacted  "  that,  in  case  the  money  hereby  authorised  to  be  ^YlTnd'sui^u- 

raised  by  subscription  as  hereinbefore  mentioned,  shall  be  lar  the  rates, 

found  insufficient  for  the  purposes  of  this  act,  it  shall  be  |he  Mate^ 

lawful  for  the  said  Company,  by  order  of  any  general  or  ng^V  title, 

.  ,  -  •  i.    •  • ,  ^  ^  and  interest 

special  general  meeting  of  the  said  Company,  from  time  to  of  in  and  to 

time  to  borrow  and  take   up   at  interest  any   further  or  the  same." 

....  ,.        .  .  fleW,  thata 

additional   sum,  not  exceeding  in  the  whole  the   sum   of  mortgage  in 

30,000/.  on  the  credit  of  the  said  undertaking,  as  to  them  shall  foj^^j^d  not*^ 

seem  proper;  and  the  said  Company,  or  the  directors  of  the  pass  any  of  the 

said  Company,  after  an  order  shall  have  been  made  for  that  i^ndsL  ^"^  ^ 

purpose  by  any  general  meeting,  are  hereby  authorised  and 

empowered  to  assign  and  charge  the  property  of  the  said 

undertakings  and  the  rates,  tolls,  and  other  sums  arising  or 
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1841.        to  arise  by  virtue  of  this  act,  or  any  part  thereofi  (the  costs 

^'^''^^      and  charges  of  assigning  the  same  to  be  paid  out  of  such 

^,  rates,  tolls,  or  sums),  as  a  security  for  any  such  further  sum 

My  ATT       Qf  money  to  be  borrowed  as  aforesaid,  with  interest  to  or 

St.  Helen's    for  the  benefit  of  the  party,  or  to  his  or  her  trustee  who 

Gap  Railway  ^^^^^  advance  the  same,  all  which  said  mortgages,  assign- 

CoupANY.     ments,  or  charges,  shall  be  made  under  the  common  seal  of 

the  said  Company  in  the  words  or  to  the  effect  following, 

or  with  such  variation  therein  as  the  circumstances  of  the 

loan  may  render  necessary  (that  is  to  say). 

**  The  Saint  Helen's  and  Runcorn  Gap  Railway  Company, 

Number 
''  By  virtue  of  an  act  passed  in  the  11th  year  of  King 
George  the  4th,  intituled  [here  set  forth  the  title  of  this  act], 
we  the  Company  of  proprietors  of  the  Saint  Helen's  and 
Runcorn  Gap  Railway,  incorporated  by  and  under  the  said 
act,  in  consideration  of  the  sum  of  ,  to  us  in  hand  paid 
hy  A.  JB.  of  ,  do  assign  unto  the  said  A.  J3,  his  exe- 

cutors,  administrators,  and  assigns,  the  said  undertakingt  and 
all  and  singular  the  rates,  tolls,  and  other  sums  arising  by 
virtue  of  the  said  act,  and  all  the  estate,  right,  title,  and 
interest  of,  in,  and  to  the  same,  to  hold  unto  the  said  A.  B. 
his  executors,  administrators  and  assigns,  until  the  said  sum 
of  <£  ,  together  with  interest  for  the  same  after  the  rate 
of  for  every  100/.  for  a  year,  shall  be  fully  paid  and 

satisfied.      Given  under  our  common  seal  this        day  of 
A.D.  ." 

And  the  respective  parties  to  whom  such  mortgages  or 
assignments  shall  be  made,  shall  without  preference  be 
entitled  one  with  the  other  to  the  proportions  of  the  said 
rates,  tolls,  and  sums,  and  premises,  according  to  the 
respective  sums  in  such  mortgages  or  assignments  men- 
tioned to  be  advanced,  without  any  preference  by  reason  of 
priority  in  date  of  any  such  mortgage  or  assignment  or  on 
any  other  account  whatsoever ;"  ''  and  all  persons  to  whom 
any  such  mortgage  or  assignment  shall  have  been  made  as 
aforesaid,  or  who  shall  be  entitled  to  the  money  due  thereon. 
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may  from  time  to  time  transfer  their  respective  rights  and         1841. 
interests   therein  to  any   other  person,  and  every  transfer      ^*^^^^^ 
thereof  shall  and  may   be  in  the  words   or   to   the  effect  d. 

following,  (that  is  to  say)—  M^^" 

"  I  ji.  B.  of  in  consideration  of  the  sum  of  £  St.  Helens 

paid  by  C.  D.  of  do  hereby  transfer  a  certain  mart-  GapK^wa" 

gage,  number  made  by  the  Company  of  proprietors     Company. 

of  the  Saint  Helen's  and  Runcorn  Gap  Railway,  to  E,  F. 
bearing  date  the  day  of  ,  for  securing  the  sum 

of  and  interest,  in  and  to  the  money  thereby  secured, 

and  in  and  to  the  rates,  tolls,  and  other  sums  and  property 
thereby  assigned  to  the  said  C  Z).  his  executors,  administra- 
tors and  assigns.     Dated  this         day  of        a.d.         ." 

Section  59  contained  the  usual  clause  enabling  the 
Company  to  sell  lands  not  wanted  for  the  purposes  of  the 
act. 

On  the  10th  December,  1833,  the  Company  had  by  deed 
poll  assigned  to  the  lessor  of  the  plaintiff,  **  his  executors 
administrators  and  assigns,  the  said  undertaking,  and  all  and 
singular  the  rates,  tolls,  and  other  sums  arising  by  virtue  of 
the  several  acts,  and  all  the  estate,  right,  title  and  interest  of, 
in  and  to  the  same,  to  hold  to  him  his  executors^  administra- 
tors and  assigns,''  uniil  the  above  mentioned  loan  should  be 
satisfied.  The  deed  contained  a  proviso  for  its  avoidance, 
on  payment  on  the  1st  January,  18379  "  Provided  also,  and 
it  is  hereby  further  declared  and  agreed,  that  nothing  herein 
contained  shall  extend  to  charge  or  incumber,  or  to  hinder 
or  prevent  the  said  Company  or  their  successors  in  or  from 
selling  all  or  any  part  of  the  lands,  tenements  or  heredita- 
ments, which  have  been  or  may  be  purchased  by  the  said 
Company,  and  which  by  the  said  last  recited  act  the  said 
Company  are  authorized  to  sell." 

The  cause  was  tried  before  Rolfe  B.  at  the  Liverpool 
Summer  Assizes,  1840,  when  the  plaintiff  had  a  verdict, 
subject  to  a  motion  for  entering  a  nonsuit,  if  the  Court  should 
be  of  opinion  that  the  land  of  the  Company  had  not  passed 
by  the  mortgage. 
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1841.  Cresswell,  in  the  Michaelmas  term  following,  having  ob- 

tained a  rule  accordingly, 


Pashley  now  shewed  cause.  The  ejectment  was  main- 
St.  Helen's  tainable,  for  the  Company  had  power  to  mortgage  their  lands, 
GApRArLw!T  ""^  ^'^  *°  f*^'  mortgage  them  to  the  plaintiflF. 
CoMPANT.  The  Company  had  such  power,  for  by  sect  75  of  1 1  Geo. 
4,  they  are  authorised  to  assign  the  ^'  property"  of  the  un- 
dertaking, as  well  as  the  "  rates  and  tolls."  <'  Property," 
therefore,  must  mean  something  not  included  in  "  rates  and 
tolls,"  and  it  has  frequently  been  held  to  pass  land,  as  in  Doe 
d.  Wall  V.  Langlands  (a).  [Lord  Denmcui  C.  J.  It  will  not 
be  contended  that  **  property"  may  not  mean  real  property, 
the  question  is  whether  that  can  be  the  meaning  with  refer- 
ence to  the  statutes  regulating  this  Company.]  A  subse- 
quent act  (the  4  Will.  4,  c.  cxi.  s.  %^  local,  personal  and 
public),  which  enables  the  Company  to  borrow  4OfiO0L 
more,  uses  the  same  words  as  the  1 1  Geo.  4.  The  Com- 
pany *'  may  assign  the  property  of  the  undertaking,  and  the 
rates  and  tolls,"  and  this  act  is  recited  in  a  still  later  act  of 
the  Company  ( I  VicL  c.  xxi.  local,  personal  and  public), 
to  have  authorised  loans  ''  to  be  secured  by  mortgages  of 
the  said  railway  and  works,*'  The  word  ''  property"  there- 
fore, in  the  case  of  this  Company,  has  been  declared  by  the 
legislature  to  mean  land. 

Assuming,  therefore,  that  the  legislature  intended  to 
include  land  by  the  words  "  property  of  the  undertaking," 
the  form  of  mortgage  given,  which  has  been  followed 
in  this  case,  must  be  sufficient  to  pass  land.  In  the  form 
of  transfer  given  by  the  act  the  word  *'  property"  is  used 
to  represent  the  word  ''  undertaking"  employed  in  the  ori- 
ginal mortgage  deed.  Every  word  of  the  deed  must  have 
effect  given  to  it,  and,  unless  land  is  construed  to  pass,  the 
word  ^*  undertaking"  in  this  deed  will  have  no  meaning 
given  it.  The  words  of  a  grant  are  always  to  be  taken 
most  strongly  against  the  grantor,  and  this  applies  most 

(a)  14£ast,  S70. 
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especially  to  a  deed  poll  (a),  which  is  to  be  construed  like  1841. 
a  guarantie,  where  the  words  are  ''  to  be  taken  as  strongly 
against  the  party  giving  the  guarantie  as  the  sense  of  them 
will  admit :"  Mason  v.  PriUhard  (b).  Other  creditors  of 
the  Company  will  not  be  prejudiced  by  allowing  the  plain-  St.  Helen's 
tiflFto  enter  on  the  railway.  He  will  be  entitled  to  appro-  Gap  Railway 
priate  no  more  than  is  sufficient  to  satisfy  his  own  debt  or  a  Company. 
due  proportion  of  it^  and,  as  to  the  residue  of  the  receipts,  he 
will  be  **  a  mortgagee,  in  the  situation  of  bailiff  or  trustee 
for  all  the  other  creditors  :'*  Doe  d.  Banks  v.  Booth  (c),  Doe 
d.  Thompson  v.  Lediard  (ef).  In  Pontei  v.  The  Basingstoke 
Canal  Company  (e)»  where  the  Company  were  empowered 
to  borrow  money  '*  upon  the  credit  of  the  said  undertaking, 
and  the  rates  or  duties  granted  and  made  payable  by  the 
said  act,  and  by  writing  under  their  common  seal  to  mort- 
gage or  assign  over  the  said  undertaking,  and  the  said  rates 
or  duties  as  a  security  for  the  money  so  to  be  borrowed, 
together  with  interest  for  the  same,"  and  the  Company  had 
by  deed  poll  mortgaged  '*  the  navigation  and  undertaking 
and  the  rates,"  as  security  for  a  sum  of  money  borrowed, 
with  interest,  it  was  held  that  the  Company  could  not  be 
sued  in  covenant  on  the  deed,  Tindal  C.  J.  saying,  **  the 
terms  of  this  contract  are  satisfied  by  giving  the  lenders  of 
money  a  security  on  the  undertaking  without  allowing  them 
to  sue  the  corporation.  Their  remedy  would  be  by  enter- 
ing on  the  property  of  the  Company."  That  case  is  ex- 
actly in  point.  It  is  true  that,  if  the  mortgagee  enters,  he 
may  have  no  power  to  work  the  railway,  but  that  is  im- 
material. [Cokridge  J.  It  may,  however,  be  a  guide  to  us 
in  construing  the  act.  The  11  Geo.  4,  c.  Ixi.  s.  115,  em- 
powers the  Company  to  take  tolls.  The  same  power  does 
not  appear  to  be  given  to  their  assignees.  How  then,  if  the 
Company  are  put  out  of  possession,  can  the  tolls  be  levied?] 

(a)  Plowd.  134,  (<0  4  B.  &  Ad.  137;  5.  C.  1  N. 

Ih)  12  East,  227.  &  M.  683. 

(c)  2  B.  &  P.  228.  (e)  3  Bing.  N.  C.  433 ;  5.  C.  4 

Scott,  182. 
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1841.        It    must  be  implied  that  the    assignees  are  to  have   the 

same  power.    The  cases  cited  of  Pontet  v.  The  Basing^ 

sloke  Canal  Company  {a)   and  Doe  d.  Banks  v.  Booth  {b) 

shew  that  the  mortgagee  has  no  remedy  at  law  except  bj 

St.  Helen's   mandamus,  unless  he  can  maintain  ejectment, 
and  Runcorn 
Gap  Railway 
Company.  J^rd  Denman  C.J. — I  do  not  see  any  thing  in  this  act 

which  requires  us  to  put  so  inconvenient  a  construction 
upon  it  as  to  say  that  the  Company  may  be  turned  out  of 
possession.  Cases  under  turnpike  acts,  as  to  the  mortgage 
of  toll  gates  as  well  as  tolls,  do  not  apply.  What  the  word 
**  undertaking''  means  here  I  do  not  very  well  know,  and 
it  is  impossible  therefore  for  me  to  decide  this  case  with 
satisfaction.  The  observation  of  TindcU  C.  J.  in  Pontet  v. 
The  Basingstoke  Canal  Company  {a)  certainly  appears  favour- 
able to  the  plaintiff,  but  it  was  not  necessary  to  the  decision 
in  that  case;  and,  perhaps,  if  a  farther  consideration  of  the 
point  had  been  necessary,  it  might  have  been  thought  doubt* 
ful  by  that  learned  judge,  whether  the  creditor  had  the  right 
of  entering  upon  the  property  of  the  Company. 

WiLUAMS  J.— The  59th  section,  enabling  the  Company 
to  dispose  of  land  not  wanted  for  the  purposes  of  the  act, 
does  not  bear  upon  this  question.  I  think  it  impossible  to 
say  the  75th  section  embraces  land,  and  there  are  no  rules 
of  construction  which  require  us  to  add  words. 

Coleridge  J. — This  is  purely  a  question  of  construc- 
tion. If  the  word  ''  undertaking,''  which  is  ambiguous,  is 
to  mean  the  whole  speculation,  including  the  land,  build- 
ings, as  well  as  the  rates,  then  the  clause  which  authorises 
the  Company  to  assign  the  undertaking  will  authorise  the 
assignee  to  put  an  end  to  the  undertaking ;  for  if  he  takes 
possession  he  has  no  power  given  him  to  take  the  tolls. 
The  act  must  have  contemplated  such  a  power  as  could 
be  exercised  consistently  with  the  carrying  on  of  the  un- 

(<i)  3  Bing.  N.  C.  433;  S,  C.  4  Scolt,  18?.        (6)  2  B.  &  P.  «24. 
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dertaking  as  usual.     I  see  that  by  sect.  77  of  the  1 1  Geo.  4, 
no  mortgagee  is  to  **  be  deemed  a  proprietor  of  any  share, 
or  shall  be  capable  of  acting  or  voting  as  such  at  any  meet- 
ing of  the  said  Company  for  or  on  account  of  his  or  her 
having  advanced  any  money  on  such  mortgage  or  assigment.'*    ^«  Helen's 
1  nat  seems  to  favour  the  construction  that  the  security  of  Gap  Railway 
the  creditor  is  not  to  be  of  such  a  nature  as  will  enable  him     Compaky. 
to  take  possession. 

WiOHTMAN  J.  concurred. 

D.  Rule  absolute. 


Baynes  v.  Brewster.  Nav.fiuL 

Trespass  for  assaulting  and  striking,  &c.  the  plaintiff,  fo^  falilm? 

and  imprisoning  and  compelling  him  to  go  in  custody  along  prisonment 

divers  streets  to  a' certain  messuage,  and  there  imprisoning  that\he  plain- 

and  detaining  him,  and  then  compelling  him  to  go  thence  ''f  coiumitted 

.  .  a  breach  of 

along  divers  other  streets  &c.  to  a  certam  other  messuage,  the  peace  by 

and  there  imprisoning  and  detaining  him  Sec.  8ic.  Tn '^k^'^  f 

Plea :  the  said  defendant  says,  that  before  and  at  the  said  long  time  at 
time  when  &c.,  in  the  said  declaration  mentioned,  the  said  defendant's 
defendant  was  lawfully  possessed  of  a  certain  tenement,  dwelling- 
dwelling-house  and  premises,  with  the  appurtenances,  si-  that  the  plain- 

tuate  and  beinir  in  the  said  county  of  Essex,  and  in  which  ^^  threatened 

.  r  .  to  continae 

he  the  said  defendant  and  his  family  then  resided,  and,  the  such  knocking 

said  defendant  being  so  thereof  possessed,  the  said  plaintiff  ^j[^^  j*"* 
just  before  the  said  time  when  ftc.  (to  wit)  on  the  day  and  livered  up  to 
year  aforesaid,  without  the  leave  or  licence  of  the  said  de-  defendantthen 
fendant,  and  at  an  unseasonable  hour  (to  wit),  at  nine  of  the  ^nt  for  a  con- 
clock  at  night,  entered  and  came  into  the  said  dwelling-  plaintiff,  havl^ 

lueascertained 
this,  ceased  knocking  and  ran  off,  when  the  defendant,  with  the  assistance  of  the  consta- 
ble, immediately  pursued  the  plaintiff  and  overtook  him  near  the  dwellins-house,  where- 
upon the  defendant,  in  order  to  preserve  the  peace  and  prevent  the  plaintiff  from  con- 
tinuing the  disturbance,  gave  him  in  charge  to  the  constable,  &c.  &c. 

HeSif  that  the  plea  was  bad,  non  obst.  vered.,  as  it  did  not  shew  either  that  the 
breach  of  the  peace  was  continuing,  or  shew  any  certain  facts  from  which  a  renewal  of 
the  breach  was  to  be  apprehended. 
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1841.  bouse,  and  then  with  force  and  arms  made  a  great  noise  and 
disturbance  therein,  and  then  insalted  and  abased  die  said 
defendant  in  his  said  dwelling-house,  and  gready  disturbed 
and  disquieted  him  and  his  family  in  the  peaceable  possession 
of  the  same,  in  breach  of  the  peace  of  our  said  lady  the  queen, 
whereupon  the  said  defendant  then  and  there  requested  the 
said  plaintiff  to  cease  his  said  noise  and  disturbance  and  to 
depart  from  and  out  of  the  said  dwelling-house,  which  he 
the  plaintiff  reluctantly  did,  and  thereupon  the  said  plaintiff 
then  threatened  the  said  defendant  that  he  the  said  pkintiff 
would  stand  up  and  rap  at  the  back  door  of  the  said  dwelling- 
house  until  the  said  defendant  delivered  up  to  him  the  said 
plaintiff  a  certain  book  then  in  the  possession  of  the  said 
defendant.  And  the  said  defendant  further  says,  that  just 
before  the  said  time  when  8cc.,  in  the  said  declaration  men- 
tioned, the  said  plaintiff  having  departed  from  and  out  of  the 
said  dwelling-house,  stood  at  the  back  door  thereof  and 
upon  the  premises  of  the  said  defendant  for  a  long  space  of 
time  (to  wit),  for  the  space  of  two  hours  then  next  follow- 
ing, and  during  the  said  last-mendoned  period  he  the  said 
plaintiff  continued  to  knock  and  rap  most  violendy,  illegally 
and  wrongfully  against  the  said  back  door  of  the  said 
dwelling-house,  and  ako  during  the  last-mentioned  period 
insulted  and  abused  the  said  defendant  and  his  family  and 
servants  then  being  in  and  about  the  said  dwelling-house 
and  premises,  and  thereby  further  disturbed  and  disquieted 
them  in  the  peaceable  possession  of  the  said  dwelling-house 
and  premises  in  further  breach  of  the  peace  of  our  said 
lady  the  queen ;  whereupon  the  said  defendant  then  and 
there  requested  the  said  plaintiff  to  cease  his  said  noise  and 
disturbance,  and  to  depart  from  and  off  his  said  premises, 
which  he  the  said  plaintiff  then  and  there  wholly  neglected 
and  refused  to  do,  and  then  continued  at  the  back  door  of 
the  said  dwelling-house  knocking  and  rapping  thereon  as 
aforesaid,  and  then  threatened  the  said  defendant  to  con- 
tinue making  the  said  noise  and  disturbance  until  he  the 
said  defendant  delivered  to  the  said  plaintiff  the  said  book 
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then  being  in  the  possession  of  the  said  defendant  as  afore-  1841. 
said.  And  the  said  defendant,  in  fact,  further  says,  that 
the  said  plaintiiF  having  continued  to  make  the  said  noise 
and  disturbance  for  the  said  space  of  time  as  hereinbefore 
mentioned  he  the  said  defendant  then  sent  to  one  Jame$ 
Chatteri,  then  being  a  constable  of  the  parish  of  Little 
Maplestead  in  the  said  county  of  Essex,  for  the  purpose 
of  arresting  and  taking  tlie  said  plaintiiF  into  custody,  and 
of  thereby  preventing  him  further  disturbing  and  annoy- 
ing the  said  defendant  and  his  family  as  aforesaid.  And 
the  said  plaintiff,  having  ascertained  that  he  was  about  to 
be  given  into  custody  by  the  said  defendant,  ceased  the 
said  knocking  and  rapping  at  the  back  door  of  the  said 
dwelling-house,  but  which  he  had  violently,  wrongfully  and 
illegally  continued  up  to  that  period,  and  then  and  there  ran, 
and  escaped  off  and  from  the  said  premises  of  the  said  de- 
fendant, when  he  the  said  defendant,  accompanied  by  cer- 
tain persons  who  had  been  called  to  the  aid  and  assistance 
of  the  said  James  Chatters,  so  being  such  constable  as 
aforesaid,  immediately  followed  and  pursued  the  said  plain- 
tiff, and  overtook  him  in  a  certain  close  near  to  the  said 
dwelling-house  of  the  said  defendant;  whereupon  the  said 
defendant,  in  order  to  preserve  the  peace,and  to  prevent  the 
said  plaintiff  from  continuing  to  disturb  the  good  order  and 
tranquillity  of  the  said  dwelling-house  of  the  said  defendant, 
and  to  hinder  and  prevent  the  said  plaintiff  from  continuing 
to  make  the  said  noise  and  disturbance  at  the  said  dwelling* 
house  of  the  said  defendant  during  the  whole  night,  then 
gave  charge  of  the  said  plaintiff  to  the  said  James  Chatters, 
then  and  there  beiug  such  constable  as  aforesaid,  and  then 
requested  the  said  James  Chatters,  so  being  such  constable 
as  aforesaid,  to  take  the  said  plaintiff  into  his  custody,  and 
carry  him  before  some  justice  or  justices  of  our  said 
lady  the  queen  assigned  to  keep  the  peace  in  and  for  the 
said  county  of  Essex,  to  answer  the  premises  and  to  be 
dealt  with  according  to  law.  And  the  said  James  Chatters, 
so  being  such  constable  as  aforesaid,  at  such  request  of  the 
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1841.  said  defendant^  then  geudy  laid  his  hands  on  the  said  plain- 
ti£F  for  the  cause  aforesaid,  and  did  then  take  the  said 
plaintiff  into  his  custody,  in  order  to  carry  and  conduct  the 
said  plaintiff  before  such  justice  as  aforesaid,  to  be  there 
dealt  with  according  to  law  for  his  said  offence  and  breach 
of  the  peace;  and,  because  it  was  then  late  at  night  and  an 
unseasonable  time  for  the  said  James  Chatters  to  carry  the 
said  plaintiff  before  such  justice  as  aforesaid,  he  the  said 
James  Chatters,  so  being  such  constable  as  aforesaid,  for 
that  reason  and  for  the  cause  aforesaid,  necessarily  and  un- 
avoidably detained  and  imprisoned  the  said  plaintiff  until 
the  next  morning  in  the  said  messuage  in  the  said  declare-* 
tion  mentioned.  And  the  said  defendant  further  says,  that 
on  the  next  morning,  as  soon  as  conveniently  could  be,  he 
the  said  James  Chatters,  so  being  such  constable  as  afore- 
said, did  carry  and  convey  the  said  plaintiff  before  such 
justice  as  aforesaid,  to  answer  the  said  premises  and  to  be 
dealt  with  according  to  law,  and  on  the  occasion  aforesaid 
the  said  plaintiff  was  necessarily  and  unavoidably  trespassed 
upon  and  assaulted,  seized  and  laid  hold  of,  pulled  and 
dragged  about,  and  given  and  struck  the  said  blows  and 
strokes,  and  forced  and  compelled  to  go  about,  and  be 
imprisoned  and  kept  and  detained  in  prison,  as  in  the  said 
declaration  mentioned,  as  he  lawfully  might  have  been  for 
the  cause  aforesaid,  the  defendant  on  those  occasions  doing 
no  unnecessary  trespass  or  damage  to  the  plaintiff,  and 
which  are  the  said  several  trespasses  in  the  said  declaration 
mentioned.    And  this  the  defendant  is  ready  to  verify,  &c. 

The  action  was  tried  before  Ourney  B.  at  the  Chelmsford 
summer  assizes  1840,  when  a  verdict  was  found  for  the 
defendant. 

A  rule  nisi  having  been  obtained  to  enter  judgment  for 
the  plaintiff  uon  obstante  veredicto,  on  the  ground  of  the 
insufficiency  of  the  plea, 

Gurney  and  Ogle  now  shewed  cause.  This  rule  has 
been  obtamed  on  the  ground  that  the  plaintiff  had  not  com- 
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mitted  any  breach  of  the  peace  within  view  of  the  constable,  1841. 
and  therefore  that  the  defendant  had  no  right  to  give  the 
plaintiff  in  custody.  But  the  plea  shews  either  that  the 
breach  of  the  peace  was  continuing,  or^  at  all  events,  that 
there  was  danger  of  its  renewal,  and  it  is  found  that  the 
defendant  gave  the  charge  in  order  to  prevent  the  renewal 
of  the  breach  of  the  peace.  Rex  v.  Howarth  {a)  shews 
that  a  person  who  has  attempted  to  commit  a  felony  may 
be  taken  on  fresh  pursuit,  though  the  attempt  has  been 
entirely  abandoned.  Timothy  v.  Simpson  (6)  is  a  direct 
authority  that  a  person  may  be  apprehended  for  the  purpose 
of  preventing  the  renewal  of  an  affray,  and  in  that  case  it  is 
treated  as  questionable  whether  even  *'  after  the  affray  has 
entirely  ceased,  after  the  offenders  have  quitted  the  place 
where  it  was  committed,  and  there  is  no  danger  of  its 
renewal,"  the  offender  may  not  be  given  in  charge  to  a  con- 
stable who  has  not  seen  the  affray  committed.  It  is  also 
there  added,  '*  it  is  clear  that  any  person  present  may  arrest 
the  affrayer  at  the  moment  of  the  affray,  and  detain  him  till 
bis  passion  has  cooled,  and  his  desire  to  break  the  peace 
has  ceased,  and  then  deliver  him  to  a  peace  officer.  And, 
if  that  be  so,  what  reason  can  there  be  why  he  may  not 
arrest  an  affrayer  after  the  actual  violence  is  over,  but  whilst 
he  shews  a  disposition  to  renew  it  by  obstinately  remain- 
ing on  the  spot  where  he  has  committed  it.  Both  cases 
fall  ^lithin  the  same  principle,  which  is  that,  for  the  sake  of 
the  preservation  of  the  peace,  any  individual  who  sees  it 
broken  may  restrain  the  liberty  of  him  whom  he  sees  break- 
ing it,  so  long  as  his  conduct  shews  that  the  public  peace 
is  likely  to  be  endangered  by  his  acts."  Ingle  v.  Betl(c)  is 
an  authority  to  the  same  point.  It  is  true  that  in  both 
these  cases  the  offender  was  taken  on  the  spot  where  the 
breach  of  the  peace  was  committed.  But  the  place  where 
the  party  is  taken  is  material  so  far  only  as  it  is  one  of  the 

(fl)  Moody's  C.  C.  207.  (c)  1  M.  &  W.  516. 

(6)  1  C,  M.  &  R.  757. 

VOL.  I.— C.  D.  3  C 


674 


1841. 


CASES  IN  THE  QUEEN  S  BENCH, 

ingredients  constituting  the  probability  that  the  breach  will 
be  renewed.  Here  the  plaintiff  was  taken  near  the  spot, 
and  all  the  circumstances  shew  that  he  contemplated  a 
renewal  of  the  breach.  It  appears  from  Sharrock  v.  /ffln- 
nemer(a),  which  is  commented  on  in  Reg.  v.  Wyatt{b\  that 
a  petty  constable  may  arrest  a  party  who  has  committed 
a  breach  of  the  peace  out  of  his  sight,  though  a  high  con- 
stable cannot.  See  also  1  Hak's  P.  C.  587  and  2  ib.  90, 
Dalion^s  Country  Justice  (Affray),  33,  and  fVilliams  ▼. 
Dawson,  referred  to  in  Hobbs  v.  Branscomb  (c).  After  ver- 
dict it  must  be  taken  that  the  plaintiff  was  apprehended 
whilst  there  was  danger  of  bis  continuing  the  breach  of  the 
peace. 

They  also  argued  that  the  constable  appeared  from  the 
plea  to  have  jurisdiction  to  act  in  the  district  where  the 
plaintiff  was  taken,  but  this  point  became  immaterial. 


Thesiger  contr^  was  not  heard. 


Lord  Dbnman  C.  J. — I  must  express  my  regret  that 
pleas  are  getting  into  vogue,  in  which  numerous  facts  are 
stated  by  way  of  evidence,  upon  which  a  judge  seems  ex- 
pected to  perform  the  office  of  the  jury.  The  general 
propositions  necessary  to  the  case  of  a  party  should  be 
stated  in  plain  terms,  and  not  left  to  inference  from  parti- 
cular circumstances. 

In  deciding  upon  this  plea,  I  will  pass  by  the  question 
whether  the  constable  could  act  in  the  particular  district, 
and  will  confine  myself  to  the  question,  whether  the  plea 
discloses  such  circumstances  as  rendered  the  interference 
of  the  defendant  justifiable.  The  plea  states  that  the 
plaintiff  had  conducted  himself  in  a  very  violent  and  impro- 
per manner,  and  it  cannot  be  doubted  that  any  constable  or 
private  individual  might  have  interfered  while  the  plaintiff 
was  so  conducting  himself.     But  it  seems  that  the  plaintiff 


(a)  Cro.  £lb.  375. 
(6)  S  LA.  Ray.  1195. 


(c)  3  Campb.  420. 
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bad  already  discontinued  his  annoyance,  and  had  gone  away 
from  the  premises  at  the  time  be  was  taken  in  custody.  It 
is  .stated  indeed  that  he  was  immediately  pursued  and  over- 
taken near  to  the  premises  of  the  defendant^  but  bow  near 
the  premises?  I  have  no  means  of  forming  any  opinion, 
and  cannot  tell  what  a  jury  might  find  as  to  the  distance. 
The  plea  then  gives  us  this  further  information^ ''  whereupon 
the  defendant,  in  order  to  preserve  the  peace,  and  to  prevent 
the  plaintiff  from  continuing  to  disturb  the  tranquillity  of 
the  defendant's  dwelling  house"  &c.,  gave  the  plaintiff  into 
custody, — that  is  after  the  plahitiff  had  gone  away  the 
defendant  gave  him  in  custody  to  prevent  his  returning  and 
renewing  the  outrage.  Are  we  to  infer,  merely  because 
the  question  arises  after  verdict,  that  the  plaintiff's  impri- 
sonment was  necessary  to  prevent  the  repetition  of  the 
annoyance?  I  think  this  would  be  a  most  overstrained 
inference,  when  the  plea  does  not  allege  that  there  was  any 
danger  or  threat  of  such  repetition  after  the  plaintiff  had 
gone  away,  but  merely  that  the  motive  passing  in  the 
defendant's  mind,  was  to  prevent  the  repetition,  which  is 
by  no  means  an  equivalent  averment.  Rex  v.  Howurth  (a) 
does  not  apply ;  my  brother  Lililedale,  with  his  usual  cau- 
tion, reserved  for  the  judges  a  question,  *'  whether  the  prisoner 
under  the  circumstances  of  the  case  might  be  apprehended 
for  the  misdemeanour  without  a  warrant."  The  misdemea- 
nour was  an  attempt  to  commit  a  felony,  and  the  judges 
thought  under  the  circumstances,  as  a  matter  of  evidence, 
that  '*  as  the  prisoner  was  seen  in  the  outhouse,  and  was 
taken  in  fresh  pursuit  before  he  left  the  neighbourhood,  it 
was  the  same  as  if  he  had  been  taken  in  the  outhouse,  or  in 
running  away  from  it,  and  that  it  was  all  one  transaction." 
The  judges  had  all  the  circumstances  as  to  time  and  other 
matters  before  them,  and  thought  the  evidence  sufficient. 
But  we  cannot,  in  considering  this  record,  tell  whether  half 
an  hour,  or  what  other  interval  elapsed  between  the  time  of 

(a)  Moody's  C.  C,  307. 
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the  plaintiff  going  awav,  and  the  time  of  his  apprehension : 
that  and  many  other  circumstances  could  only  be  ascertained 
by  the  jury.  The  plea  is  bad;  there  is  nothing  to  shew, 
with  any  preciseness,  on  what  the  probability  of  the  plaintiff 
renewing  his  breach  of  the  peace  was  founded. 

Williams  J. — It  is  unnecessary  to  decide  how  far  a 
constable  may  interfere  after  an  affray  is  over.  In  practice, 
I  believe,  it  is  generally  assumed  that,  when  an  affray  is 
over,  the  affrayer  cannot  be  apprehended  without  a  warrant, 
unless  there  remain  such  symptoms  that  a  strong  probability 
arises  of  the  affray  breaking  out  afresh.  The  facts  how- 
ever in  this  plea  fall  short  of  such  a  case.  It  is  stated  that 
the  knocking  at  the  defendant's  door  had  been  discontinued, 
and  that  the  plaintiff  had  run  away,  when  the  defendant  ac- 
companied by  the  constable  and  others  immediately  followed, 
and  overtook  him  near  the  defendant's  dwelling  house.  How 
near  to  the  dwelling  house  the  plaintiff  was  apprehended, 
or  how  soon  after  he  had  ceased  knocking,  we  cannot  say. 
Unless  therefore  we  are  prepared  to  hold  that  a  party  who 
has  committed  a  breach,  no  matter  how  long  since,  or  how 
far  off,  may  be  apprehended  without  a  warrant,  if  the  motive 
of  the  party  so  apprehending  him  is  bon&  fide  to  prevent 
a  recurrence  of  the  breach,  we  must  hold  that  this  plea  falls 
short  of  a  justification. 

Coleridge  J. — I  am  of  the  same  opinion.  My  judg- 
ment proceeds  on  the  assumption  that  the  constable  had 
jurisdiction  in  the  district,  on  which  point  it  is  not  necessary 
to  pronounce  any  opinion.  It  appears  from  the  plea  that 
the  plaintiff  committed  a  breach  of  the  peace,  which  he 
threatened  to  continue  until  a  certain  book  was  delivered  up 
to  him,  and  did  continue  until  a  constable  was  sent  for, 
upon  which  he  left  the  premises.  But  it  is  not  stated  that, 
after  he  had  so  left,  he  repeated  his  threat,  or  did  anything 
to  manifest  his  intention  of  renewing  the  breach  of  the  peace. 
It  is  stated  indeed  that  he  was  given  into  custody  to  prevent 
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bis  continuing  such  breach,  but  no  fact  is  stated  from 
which  the  danger  of  his  continuing  it  is  to  be  collected. 
The  question  therefore,  comes  to  this, — whether  a  party 
can  be  apprehended  without  a  warrant,  because  he  has  com- 
mitted a  breach  of  the  peace.  It  is  said  that  after  verdict 
we  must  intend  all  that  is  deficient  in  the  defendant's  case. 
But  the  verdict  will  not  help,  for  the  facts  necessary  to  the 
defendant's  case  are  not  alleged  in  his  plea,  and  need  not 
therefore  have  been  proved  by  him. 

WiGHTMAN  J. — It  is  not  uccessary  to  give  an  opinion  on 
the  preliminary  point  as  to  the  local  jurisdiction  of  the  con- 
stable. The  authorities  as  to  the  right  of  apprehending  an 
afifrayer  after  the  affray  is  over,  and  which  appear  to  conflict 
with  each  other,  are  collected  in  Timothy  v.  Simpson  (a). 
But  it  is  there  laid  down  as  clear  '^that,  for  the  sake  of  the 
preservation  of  the  peace,  any  individual  who  sees  it  broken 
may  restrain  the  liberty  of  him  whom  he  sees  breaking  it, 
so  long  as  his  conduct  shews  that  the  public  peace  is  likely 
to  be  endangered  by  his  acts."  Does  this  plea  shew  anything 
of  the  sort?  I  rather  infer  from  it  that,  although  the  plain* 
tiff  had  previously  threatened  to  continue  the  disturbance, 
he  ran  off  as  soon  as  the  constable  was  sent  for,  and  made 
no  further  demonstration  of  his  purpose. 

Rule  absolute. 

D. 

(a)  1  C.  M.  &  R.  757. 


Morris  v.  Matthews  and  another.  Tnetday^ 

Nov.  16M. 

Debt  by  the  assignee  of  the  sheriff  of  Middlesex  against  It  is  no  breach 

the  sureties  in  a  replevin  bond.     The  declaration  stated  the  tood  condi- 

condition  of  the  bond  to  be,  **  that  if  the  said  R,  Brown  ^^""^  ^^   . 

r^  ^  -       ,       apjiear  at  the 

(the  tenant)  did  appear  at  the  then  next  County  Court  for  the  next  County 

Court  and 
^  then  and  there  to  prosecute  tho  suit  with  effect,"  that  the  plaint  has  l>een  removed 
by  re.  fa.  lo.  and  that  after  the  removal  the  suit  abated  by  the  death  of  the  plaiotiff  in 
replevin. 
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said  county  of  Middlesex,  to  be  holden  at  the  house  known 
bj  the  name  of  the  Sheriff's  Office,  in  Red  Lion  SquarCi 
in  the  said  county,  and  should  then  and  there  prosecute  his 
said  action  with  eject  against  the  now  plaintiff^  for  &c./' 
the  said  obligation  was  to  be  void.  The  declaration  then, 
after  stating  the  deliverance  by  the  sheriff  of  the  things 
distrained,  alleged  that  the  tenant  did  appear  at  the  next 
County  Court,  "  without  the  writ  of  our  Lady  the  Queen," 
and  levied  his  plaint  against  the  now  plaintiff  for  the  taking, 
and  found  pledges  as  well  for  prosecuting  his  said  plaint, 
as  for  returning  the  said  goods  and  chattels,  which  said  plaint 
afterwards,  to  wit,  on  the  25th  day  of  July,  1840,  "was 
duly  removed,  at  the  instance  of  the  said  R,  Brown,  from 
and  out  of  the  County  Court  of  the  said  sheriff  of  Middlesex, 
into  the  court  of  our  said  Lady  the  Queen,  before  her 
Majesty's  justices  at  Westminster,  by  virtue  of  her  said 
Majesty's  writ  of  recordari  facias  loquelam,  before  then 
duly  sued  out  and  prosecuted  out  of  the  said  court  of  our 
said  Lady  the  Queen  of  her  chancery  at  Westminster  afore- 
said, returnable  before  her  Majesty's  justices  at  Westminster, 
on  the  2d  day  of  November,  in  the  year  last  aforesaid ;  yet 
the  said  72.  Brown  did  not  appear  in  the  said  court  of  our 
said  Lady  the  Queen  at  the  return  of  the  said  writ,  and  did 
not  then  and  there,  or  at  any  time  or  place,  prosecute  the 
said  action  with  effect  against  the  now  plaintiff  for  the 
taking  and  alleged  unjustly  detaining  the  said  goods  and 
chattels,  according  to  the  form  and  effect  of  the  said  condi- 
tion of  the  said  writing  obligatory,  although  a  reasonable 
time  in  that  behalf  hath  long  since  elapsed,  but  therein 
wholly  failed  vini  made  default,  whereby  the  said  writing 
obligatory  became  forfeited." 

The  defendants  pleaded  that,  after  the  said  plaint  in  the 
said  declaration  mentioned  to  have  been  levied  by  the 
said  jR.  Brown,  against  the  now  plaintiff,  had  been  so  duly 
removed,  at  the  instance  of  the  said  i2.  Brown,  from  and  out 
of  the  said  County  Court  of  the  said  sheriff  of  Middlesex, 
into  the  Court  of  Common  Pleas,  by  virtue  of  the  said  writ 
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of  re.  fa.  lo.,  and  before  the  day  on  which  the  said  writ  was 
returnable,  to  wit,  on  &c.,  the  said  R.  Brown  died,  by  means 
whereof  the  said  suit  abated. 

The  plaintiflf  replied,  that  he  the  said  R.  Brown  in  his  life-  Matthews. 
time,  and  whilst  the  said  plaintiff  was  prosecuting  in  the 
said  County  Court,  to  wit,  on  the  25th  July,  1840,  sued  out 
the  said  writ  of  re.  fa.  lo.  and  delivered  it,  and  thereby 
removed  the  plaint,  ''  and  thereby  Chen  greatly  delayed  the 
said  plaint  and  suit,  and  prevented  the  said  plaint  and  suit 
proceeding  in  the  said  County  Court." 

General  demurrer. 

Baldwin,  in  support  of  the  demurrer.  The  removal  of 
this  plaint  by  the  writ  of  recordari  facias  loquelam  was  not 
a  breach  of  the  replevin  bond.  Seal  v.  Phillips  {a),  Harri- 
son V.  fVardle{b),  Perreau  v.  Bevan{c)^  Axford  v.Perrett{d), 
shew  that  it  is  no  breach  unless  there  be  delay  after  the 
removal.  This  plea  was  framed  on  the  authority  of  the 
case  of  The  Duke  of  Ormond  v.  Bierley  (e),  which  is  an 
express  authority  that  when  the  suit  abates  by  the  death  of 
the  tenant  there  is  no  breach  of  the  replevin  bond.  That 
case  is  accordant  with  the  maxim,  actus  Dei  nemini  facit 
injuriam. 

Humfrey  contr^.  In  the  case  of  The  Duke  of  Ormond 
V.  Bierley  (e),  the  suit  was  proceeding  in  the  County  Court 
when  the  plaintiff  died,  that  case  is  therefore  distinguishable 
from  the  present  case.  According  to  the  course  of  practice 
iu  the  County  Court,  the  defendant  could  have  obtained 
judgment  before  the  death  of  the  tenant,  and,  if  that  circum- 
stance prevents  the  plaintiff  from  prosecuting  with  effect, 
in  consequence  of  the  delay  caused  by  the  removal,  there  is 
a  breach  of  the  replevin  bond.  The  plaintiff  removes  at 
his  peril;  if,  in  consequence  of  any  act  occurring  after  the 

{a)  S  Price,  ir.  (jd)  4  Biog.  586 ;  ^S.  C.  1  M.  & 

(6)  5  B.  &  Ad.  146.  P.  470. 

(c)  5  B.  &  C.  301 ;  S.C,  B  D.  (e)  Garth.  519. 
&R.72. 
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removal,  the  defendant  does  not  get  that  effectual  termina- 
tion of  the  suit  which  he  would  have  had  if  it  had  remained 
in  the  court  below,  there  is  a  breach  of  the  bond. 

Baldwin  in  reply.  Even  delay  in  prosecuting  the  reple- 
vin is  no  breach  of  a  bond  conditioned  to  prosecute  **  with 
effect:"  Brachenbury  v.  Pell  (a),  Axford  v.  Perrettijb), 
Jackson  V.  Hanson  (c).  If  delay  in  prosecuting  the  suit 
would  have  been  no  breach  of  this  condition,  it  cannot  become 
so  on  the  abatement  of  the  suit  by  death.  The  Court  of 
Exchequer  in  a  recent  case  were  of  opinion  that  the  words 
''  then  and  there"  were  improperly  introduced. 


Lord  Denman  C.  J. — The  introduction  in  this  case  of 
the  words  ^Mhen  and  there"  has  created  some  difficulty. 
The  Court  of  Exchequer  in  Jackson  v.  Hanson  (c)  thought 
these  words  ought  not  to  be  introduced,  but  they  also  held 
that  the  meaning  of  them  is,  that  "  be  (the  tenant)  shall  ap- 
pear at  the  next  County  Court  and  then  and  there  prosecute 
his  suit,  that  is,  begin  to  prosecute  it,  and  afterwards  prose- 
cute it  with  effect.'*  He  had  a  clear  right  to  remove  the 
suit  into  this  Court,  so  that  any  questions  that  might  arise 
should  receive  a  more  solemn  decision  than  they  could  in 
the  Court  below.  Then  if  the  removal  is  no  breach  of  the 
condition,  how  can  the  abatement  of  the  suit  by  the  act  of 
God  make  it  one  ? 

Williams  J.  concurred. 

Coleridge  J. — Mr.  Humfrey  is  driven  to  contend  that 
the  removal  of  the  plaint  is  a  breach  if  the  party  dies.  It 
is  a  strange  argument,  that  what  was  no  breach  originally 
should  be  made  so  by  the  act  of  God, 

WiGHTMAN  J. — The  plaintiff  says  there  is  not  a  breach 
by  the  removal,  but  by  something  which  occurs  afterwards. 

(a)  12  East,  685.  (c)  8  M.  &  W.  477. 

(b)  4  Bing.  586;  S.  C.  1  M.  &  P.  470. 
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The  declaration  complains  that  the  defendant  did  not  pro-        1841. 
secute  the  suit  with  effect  in  the  Court  above;  the  replica-       '^-'■v^*-^ 

tion,  that  he  did  not  in  the  Court  below.  ,,. 

Matthews. 
G.  Judgment  for  the  defendants. 


The  Queen  v.  The  Inhabitants  of  WisTow((i). 

On  appeal  to  the  July  Quarter  Sessions  for  the  borough  This  Court 

of  Kingston  upon  Hull,  against  an  order  for  the  removal  of  ^^"^  slot*"' 

a  pauper  from  the  parish  of  the  Holy  Trinity  in  Kingston  wp  ^y  the 

upon  Hull^  to  the  parish  of  Wistow  in  the  West  Riding  gjons  which 

of  York,  the  sessions  confirmed  the  order  subject  to  a  case,  concluded 

.  .  .         ''  .   .       thus— ."if the 

The  case,  after  stating  the  point  submitted  to  the  opmion  Court  of 

of  this    Court  upon  a  question  whether  the    grounds   of  ^gn^h  shall 

appeal  against  the  order  had  been  served  in  time,  concluded,  be  of  opinion, 

*'  if  the  Court  shall  be  of  opinion  that  the  said  service  of  the  ^^j'^j.  ^^  ^ 

statement  of  the  grounds  of  appeal  vias  bad  and  insufficient,  confirmed,bat, 

•  t        ,  .    f.  ,  /-  .      .        -r    .      if  the  Court 

then  the  aforesaid  order  shall  stand  confirmed;  but  if  the  shall  be  of  a 

Court  shall  be  of  a  contrary  opinion,  then  the  appeal  to  contrary 

•^      *^  '  _  '^^  opinion,  theu 

stand  respited  until  the  General  Quarter  Sessions  to  be  held  the  appeal  to 

for  the  said  borough  of  Kingston  upon  Hull   next  after  J.'^t'iftheS 

the  judgment  of  the  Court."  sessions  after 

the  judgment 

Archbold  appeared  to  support  the  order  of  sessions,  and,  because *the' 

sessions  had 

Raines  contr^,  but  at  the  same 

time  asked 

Lord  Denman   C.  J.  said   that  this  Court  could  not  ^^J^^i^^hV^ 

hear  a  case  so  stated  ;  that  the  sessions  asked  this  Court  to  case,  and  had 

decide  the  case,  and  appeared  also  to  reserve  to  themselves  p<,wer  of  after- 

ihe  right  of  coming  to  a  decision  of  their  own  upon  it  after-  ^^f^^  de- 

ciding  It  them- 
wards.  selves. 

Patteson  and  Williams  Js.  concurred. 

Rule  for  quashing  the  order  discharged. 
JD. 

(a)  Decided  at  the  sittings  after  Easter  Term  last,  (May  10.) 
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PuRCHELL  V.  Salter. 

Plea,  lo  an  DEBT.     The  declaration  stated  that  oti  the  1st  January, 

iountlHebt  ^^"^^  *®  defendant  was  indebted  to  the  plaintiff  in  100/., 

for  goods  sold  for  goods  sold  and  delivered,  and  also  on  the  account  stated. 

that  plaintiff '  Plea,  that  as  to  the  first  count  of  the  declaration,  so  far 

sold  them         as  the  same  relates  to  the  sum  of  23/.  parcel  of  the  sum  of 

through  M*f  .        .  •         1     1        1  •     •«•  1 

who  at  the        money  therein  mentioned,  the  plaintiff  ought  not  to  mam- 

timeofsaJe       t^jn  jjjg  aforesaid  action  thereof  against  him,  because  he 

was  the  agent  i         ,  . 

of  plaintiff,       Bays,  that  the  plaintiff  sold  and  delivered  the  said  goods  in 

byliim  with^    that  count  mentioned,  so  far  as  the  same  relate  to  the  said 

the  goods;        23/.   parcel   &c.   as  aforesaid,   to   the  defendant  by  and 

the  plaintiff's    through  the  medium  of  one  George  Mason,  who,  at  the  time 

consent,  $old     of  sucb  sale  and  delivery,  was  the  factor  and  agent  of  plain- 

the  goods  as        .     ,  ;  ... 

his  own,  and     tiff  in  that  behalf,  and  intrusted  by  him  with  the  said  last 

not^know  ^'^  mentioned  goods ;  and  the  said  G.  Af.,  so  being  such  factor 
plaintiff  to  be  or  agent  and  intrusted  as  aforesaid,  with  the  consent  of  the 
w^^wi°lling'to  P'^>"t'^»  ^^^^  s^id  l^st  mentioned  goods  to  the  defendant 
allow  to  plain-  id  his  the  said  G»  M.'s  own  name,  as  the  true  and  sole 
set'o£^  the  owner  of  the  said  last  mentioned  goods,  and  as  and  for  his 
dT^d'^f*  ^^  '"^^  ^'  ^'^  ^^"  proper  goods,  and  the  said  G.  AL  then 
M,  to  defend-  appeared  to  be  such  true  and  sole  owner  by  the  plaintiff's 
*f  such  ale™^  consent,  and  the  plaintiff  did  not  appear,  nor  was  he  known 
Replication  de  by  the  defendant,  at  or  before  the  time  of  said  sale,  as  the 
'"''flc/i  in  proprietor  of,  or  to  be  interested  in  said  last  mentioned 
the  Queen's  goods;  and  the  defendant  then  bought  and  received  said 
cial  demurrer    last  mentioned  goods  of  and  from  the  said  G.  M,  as  his  the 

to  the  repli-      gjjjj  Q^  ^ »,  proper  goods,  and  did  not  know,  and  had  not  the 

cation,  that  ... 

the  plea  and      means  of  knowing,  that  the  plaintiff  was  the  owner  of  said 

wertTboih"        ^^^^  mentioned  goods,  or  interested  therein,  or  that  the  said 

good.  G.  M.  was  only  an  agent  in*  that  behalf.     And  the  defendant 

as  to  the  repli-  further  says  the  said  CM.,  before  and  at  time  of  said  sale, 

cation  re-  ^|^g  ^^^  ivom  thence  continually  hitherto  bath  been  and 
▼ersed  in  the  . 

Exchequer  Still  IS  indebted  to  the  defendant  in  a  large  sum  of  money. 
Chamber, 

because  the  plea  was  not  in  eicuse,  and  also  because  it  set  up  authority  from  the  plain- 
tiff, and  therefore  could  not  be  met  by  de  injurift. 
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to  mty  the  sum  of  SO/.,  for  the  price  and  value  of  certain 
goods  and  chattels,  and  of  divers  horses,  mares  and  geldings, 
and  divers  pigs  and  swine,  before  then  sold  and  delivered 
by  the  defendant  to  said  G.  M.  at  his  request,  and  for 
money  found  to  be  due  from  said  G.  M,  to  the  defendant 
on  an  account  before  that  time  stated  between  them ;  which 
said  sum  of  money  so  due  to  the  defendant  exceeds  the 
said  debt  or  sum  of  23/.  parcel  &c.  as  aforesaid,  and  all 
damages  by  the  plaintiff  sustained  by  reason  of  the  detention 
thereof,  and  out  of  which  said  sum  of  money  so  due  to  the 
defendant,  he  the  defendant  is  ready  and  willing,  and  hereby 
offers  to  set  off  and  allow  to  the  plaintiff,  the  full  amount 
of  said  sum  of  23/.  parcel  &c.,  as  aforesaid.  Verification  &c. 

Replication:  as  to  the  said  231,  de  injurii  &c. 

Special  demurrer:  for  that  such  replication  does  not  suffi- 
ciently traverse  or  confess  and  avoid  the  said  first  plea  of  the 
defendant,  or  the  matter  therein  alleged,  and  is  double  and 
multifiarious  in  this,  to  wit,  that  it  attempts  to  put  in  issue 
the  fact  of  the  said  goods  therein  mentioned  having  been 
sold  by  G.  M.  as  the  factor  and  agent  of  the  plaintiff,  and 
with  the  consent  of  the  plaintiff,  as  his  the  said  G.  M*s  own 
goods,  and  also  the  fact  of  G.  M.  having  been  indebted  to 
defendant  as  in  the  plea  alleged ;  and  also  for  that  the  said 
replication  is  inapplicable  and  insufficient  as  to  the  first 
plea  of  the  defendant :  for  that  snch  plea  does  not  consist 
of  matter  of  excuse,  so  as  to  enable  the  plaintiff  to  adopt 
such  general  form  of  replication;  and  in  the  same  plea 
authority  is  alleged  to  have  been  expressly  and  directly 
derived  from  the  plaintiff,  (that  is  to  say,)  it  is  therein 
alleged  that  the  said  goods  were  sold  by  the  said  G.  Jf. 
with  the  consent  of  the  plaintiff,  and  such  consent  and 
authority  of  the  plaintiff  could  not  be  properly  traversed  or 
put  in  issue,  together  with  the  fact  of  G.  ill.  being  indebted 
to  the  defendant,  by  the  said  replication  of  said  plaintiff  in 
the  form  in  which  the  same  is  pleaded  ;  and  also  for  that 
the  defendant  by  his  said  first  plea  claims  a  title  and  interest 
in  said  sum  of  23/.  therein  mentioned,  and  to  bold  and 
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retain  same  upon  the  grounds  mentioned  in  the  first  plea ; 
and  also  for  that  said  first  plea,  and  the  matters  therein 
alleged,  are  pleaded  by  way  of  discharge  of  said  debt  or  sum 
of 23/.  therein  mentioned:  and  for  the  causes  and  reasons 
last  aforesaid,  the  replication  is  also  inapplicable  and  in- 
sufficient in  law,  and  the  same  is  in  other  respects  uncer- 
tain, informal,  and  insufficient. 

Joinder  in  demurrer. 

The  points  stated  by  the  defendant  for  argument  were, 
1.  That  the  replication  de  injuria  is  altogether  inapplicable 
in  an  action  for  debt,  where  the  declaration  contains  only 
the  indebitatus  counts,  and  that  in  this  case  it  neither  tra- 
verses nor  confesses  and  avoids  the  plea.  2.  That  the  plea 
relies  upon  an  authority  derived  from  the  plaintiff.  3.  That 
the  plea  consists  of  matter  in  extinguishment  and  discharge 
of  the  cause  of  action  at  the  time  of  the  plea  being  pleaded. 

4.  That  the  plea  does  not  consist  of  mere  matter  of  excuse. 

5.  That  the  defendant  claims  title  and  interest,  and  a  right 
to  retain  that  part  of  the  debt  to  which  the  plea  relates. 

6.  That  the  replication  is  double  in  the  respect  stated  by 
the  demurrer. 

The  defendant  will  also  contend  that  his  plea  is  good, 
and  that  all  defects  of  form,  if  any,  are  cured  by  the  plain- 
tiff having  replied. 

The  points  stated  by  the  plaintiff  for  argument  were, — 
That  the  plea  is  inconsistent  and  contradictory,  inasmuch 
as  it  states  that  the  plaintiff  sold  the  goods  mentioned  in 
the  declaration  to  the  defendant  by  and  through  the  me- 
dium of  one  George  Mason  as  his  factor  and  agent,  and 
then  proceeds  to  allege,  that  G.  M.  sold  the  goods  to  the 
defendant  with  the  consent  of  the  plaintiff  in  his  (G.  M.'s) 
own  name  as  the  true  and  sole  owner  thereof;  and  further 
that  the  plaintiff  was  not  known  by  the  defendant  as  the 
proprietor  of  the  goods,  and  that  the  defendant  bought  and 
received  the  goods;  of  G.  M.  as  his  proper  goods  ;  and  also 
for  that  the  plea  is  unnecessarily  prolix,  and  amounts  to 
the  general  issue  that  the  defendant  was  never  indebted  to 


AFTER  MICHAELMAS  TERM^  V  VICT. 

the  plaintiff  in  manner  and  form  as  in  the  declaration  is 
alleged. 

Martin  in  support  of  the  demurrer  (a).  The  plea  is 
framed  according  to  the  form  which  was  held  good  in  Carr 
V.  Hinchcliffif)). 

With  regard  to  the  replication,  it  may  be  collected  from 
Selbtf  \,  Bardons{c)  that  the  replication  de  injuri&^  which 
puts  in  issue  any  inde6nite  number  of  facts,  is  an  excep- 
tion to  the  rules  of  pleading  and  is  not  to  be  extended. 
Not  a  trace  of  its  application  to  actions  of  debt  is  to  be 
found  in  any  of  the  authorities.  In  Hebden  v.  Ruel{d)  the 
point  is  noticed  but  not  determined.  This  replication  has 
lately  been  introduced  in  assumpsit,  but,  even  in  that  form 
of  action,  appears  to  have  been  confined  to  cases  on  bills  of 
exchange,  where  the  plea  that  there  is  no  consideration  is 
an  answer  by  way  of  excuse  for  not  satisfying  a  claim  which 
prim&  facie  imports  consideration.  Isaac  v.  Farrar{e)  is  a 
case  of  this  kind. 

But  the  replication  cannot  be  admitted  in  this  case,  even 
consistently  with  the  same  rules  on  which  it  is  admitted 
in  assumpsit,  for  in  the  latter  form  of  action  it  has  been 
held,  from  Crogate's  case  (/)  down  to  Jones  v.  Senior  {g), 
that  de  injurii  cannot  be  replied  except  to  matter  of  ex- 
cuse. Now  the  very  nature  of  an  indebitatus  count  is 
such  that  it  cannot  be  met  by  a  plea  in  excuse,  for  the  count 
necessarily  implies  that  there  is  a  sum  of  money  payable 
on  request,  and  it  cannot  be  that  a  sum  of  money  should 
be  payable  on  request  and  that  at  the  same  time  there 
should  be  an  excuse  for  not  paying  it.  The  plea  in  this 
case  sets  up  a  statutable  discharge,  and  de  injuria  cannot 
be  replied. 

If  the  plea  is  bad,  as  alleged,  as  amounting  to  the  ge- 

(<r)  The  case  was  arj^oed  io  Mi-  (c)  S  B.  &  Ad.  Q. 

chaelmns  terni,  1840,  before  Lord  (d)  6  Scott,  449. 

Denman  G.  J.,  LiUledaU,  William  (e)  1  M.  &  W.  65. 

and  Coleridge  Js.  (08  Rep.  66  b. 

(fr)  4  B.  &  C.  547;  5.  C.  7  D.  (g)  4  M.  &  W.  133. 
&  R.  42. 
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neral  issue,  then  the  replication  is  inadmissible ;  Ebvell  ▼• 
Grand  Junction  Railway  Company  {a)',  and  the  plea  is  now 
safe  as  it  has  not  been  specially  demurred  to. 

Heaton  contri  contended  that  the  plea  was  bad;  and 
that  the  replication  de  injuri&f  which  was  the  only  mode  of 
pleading  to  a  series  of  facts  constituting  a  single  defence, 
was  admissible  on  the  principles  recognised  in  Noel  v. 
Rich{b)  and  the  other  cases  in  assumpsit. 

Martin  replied. 

Lord  Denman  C.  J. — The  plea  is  clearly  good.  We 
will  consider  the  question  upon  the  replication. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court. — The  first  question  that  arises  on  these  pleadings 
is  on  the  sufficiency  of  the  plea  to  which  the  plaintiff  has 
objected  in  the  argument;  and  the  grounds  of  the  objection 
are  set  down  in  the  margin  of  the  paper  book.  (His  lord- 
ship then  stated  the  plaintiff's  points  for  argument  as  set 
out  above.)  All  objections  to  the  form  of  the  plea,  and 
such  as  are  the  subject  of  special  demurrer  only,  are  cured 
by  the  plaintiff  pleading  over,  but  the  general  invalidity 
of  the  plea  in  matters  of  substance  is  not  cured  by  the 
plaintiff  pleading  over.  The  general  effect  of  the  facts 
disclosed  in  this  plea  was  considered  and  settled  to  consti- 
tute a  good  defence  to  an  action  like  the  present  in  the  case 
of  George  v.  Clagett  (c)  and  Rabone  v.  Williams  (d)  in  the 
notes,  and  other  cases  referred  to  in  the  case  and  the  notes, 
and  recognised  in  Carr  v.  Hinchcliff^{e).  In  George  v.  Cla^ 
gett  (c),  and  the  other  cases,  the  defence  arose  on  the  general 
issue.  After  the  case  of  George  v.  Clagett(c)  the  facts  were 
sometimes  pleaded  specially,  and  sometimes  also  the  general 

(a)  5  M.  &  W.  669.  (d)  7  T.  R.  360,  n.  (a). 

(6)  S  C,  M.  &  R.  360.  (e)  4  B.  &  C.  547;  5.  C.  7  D. 

(c)  7  T.  R.  S59.  Sc  R.  42. 
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issue  was  pleaded.  In  Carr  v.  Hinchcliff{a)  the  facts  were 
pleaded  specially,  and  there  was  a  demurrer  to  the  plea^and 
one  of  the  objections  was,  that  it  amounted  to  the  general  is- 
sue. But  the  Court  held  that,  though  the  facts  might  be  given 
in  evidence  under  the  general  issue,  yet  inasmuch  as  it  con- 
fessed and  avoided  the  plaintiff's  demand  in  the  declaration, 
it  might  be  pleaded  specially.  As  to  the  other  objections 
to  the  plea  in  this  case,  they  do  dot  amount  to  any  real  ob- 
jection either  in  form  or  substance,  and  are  not  necessary 
to  be  noticed. 

The  plea  therefore  being  good,  the  replication  is  to  be 
considered.  The  cases  as  to  replying  de  injuria  su&  pro- 
pria seem  in  former  times  to  have  arisen  in  actions  of  the 
various  species  of  trespass,  in  replevin,  in  rescous,  or  in 
trespass  on  the  case  for  defamation,  or  actions  for  different 
species  of  malicious  prosecutions  or  other  malicious  pro- 
ceedings. The  replication  does  not  seem  to  have  occurred 
in  actions  of  assumpsit  and  debt  on  simple  contract,  and 
indeed  was  not  likely  to  have  arisen,  because  under  the 
respective  pleas  of  non  assumpsit,  and  nil  debet,  the 
defendant  might  in  a  very  great  number  of  cases  go  into 
the  whole  of  his  case,  and  of  bourse  the  plaintiff's  case  in 
reply  would  proceed  upon  the  issue  joined  upon  such  a 
plea,  and,  though  in  the  old  entries  there  are  several  special 
pleas  in  assumpsit,  and  debt  on  simple  contract,  yet  the 
answers  to  them  have  been  such  as  to  bear  out  the  plain- 
tiff's case  on  taking  issue  on  a  single  point,  and  we  have 
not  found  any  instance  of  this  replication  being  made  in 
actions  of  assumpsit,  or  debt  on  simple  contract.  But 
since  the  new  rules  a  different  system  of  pleading  has  taken 
place.  In  a  very  large  number  of  cases  in  assumpsit  and 
debt  on  simple  contract  a  special  plea  becomes  necessary. 
These  rules  make  no  provision  for  a  plaintiff  to  reply 
several  matters,  and  by  the  general  principles  of  pleading 
he  is  not  allowed  to  do  so,  nor  can  he  take  separate  issues 
on  the  different  facts  in  the  plea.  But  at  the  same  time, 
if  the  facts  of  the  plea  are  such  as  that  they  form  one 
(a)  4  B.  &  C.  547;  5.  C.  7  D.  &  R.  42. 
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entire  defence,  and  ought  all  to  be  proved  in  support  of  the 
plea,  the  Courts,  though  they  will  not  allow  separate  issues 
to  be  taken  upon  the  diifereni  facts  in  the  plea,  may,  if  it  be 
conducive  to  the  justice  of  the  case,  and  if  the  principles  of 
pleading  will  allow  it,  permit  a  plaintiff  to  have  a  compen- 
dious form  of  replication  in  answer  to  the  defendant's  plea. 

But  then  it  is  to  be  considered  whether  this  can  be  done 
in  actions  on  promises,  and  in  debt  upon  simple  contract, 
and  upon  that  some  doubts  have  been  thrown  out  from 
time  to  time,  but,  upon  the  best  consideration  we  can  give 
it,  we  think  that,  if  the  law  allows  a  plaintiff  to  say  that  the 
defendant  of  his  own  wrong  and  without  the  cause  alleged 
in  his  plea  committed  the  trespass  (as  in  trespass),  or  took 
the  goods  or  cattle  (as  in  replevin),  or  spoke  or  published 
the  words,  or  published  the  libel,  (as  in  defamation),  or 
committed  the  grievances  (as  in  malicious  prosecutions),  or 
allows  again  to  a  defendant,  where  the  pleadings  go  beyond 
a  replication,  to  say,  that  the  cattle,  for  instance,  were  in  the 
close  of  the  plaintiff  of  the  wrong  and  injury  of  the  plaintiff, 
and  without  the  cause  by  him  in  his  pleadings,  as  the  case 
may  be,  in  trespass,  or  replevin,  alleged,  so  also  it  should 
seem  that  the  principles  of  pleading  may  be  extended  to 
say  that  a  defendant  of  his  own  wrong,  and  without  the 
cause  &c.,  broke  the  covenant,  or  broke  the  promise,  or 
refused  to  pay  the  debt,  or,  if  the  form  be  liked  better,  broke 
the  contract;  or,  if  in  debt,  the  language  "of  his  ownirrong" 
ought  not  to  be  introduced  into  actions  of  debt,  these 
words  might  be  altogether  omitted,  and  it  might  be  said 
that  the  defendant  without  the  cause  alleged  refused  to  pay 
the  debt  &c. 

But,  if  this  compendious  form  of  replication  be  allowed 
in  these  actions,  it  may  be  necessary  to  confine  the  plaintiff 
within  some  limits ;  and,  in  considering  that,  there  are  a 
number  of  exceptions  to  this  general  pleading,  laid  down  in 
Crogates  case,  8th  Cokes  Rep.  66  b.,  and,  though  these 
rules  may  be  thought  not  to  have  a  direct  application  to 
actions   on   promises  and   debt,  yet  we  think  that,  if,  in 


AFTER  MICHAELMAS  TERM,  V  VICT. 

consequence  of  a  new  practice  of  pleading  being  intro*- 
duced^a  form  of  replication,  not  before  in  use  in  any  parti- 
cular form  of  action,  should  be  adopted  into  it  from  some 
other,  the  most  convenient  course  is  also  to  adopt  the  rules 
and  exceptions,  which  had  applied  to  it  in  that  form,  as  far 
as  they  are  properly  applicable  to  the  class  of  actions  in 
which  they  are  so  adopted.  Before  adverting  to  the 
decisions  which  have  occurred  since  the  new  rules  of  plead- 
ing, we  will  again  mention  the  case  of  Carr  v.  Hinchcliff(a). 
One  of  the  objections  to  the  plea  was,  that  it  imposed  a 
hardship  upon  the  plaintiff^  as  it  compelled  him  to  admit 
one  half  of  the  defendant's  case;  but,  supposing  it  to  be  so, 
Mr.  Justice  Bay  ley  says  that  would  not  make  the  plea  bad, 
and  he  said  he  was  not  prepared  to  say  that  the  plaintiff 
might  not  have  framed  his  replication  so  as  to  put  in  issue 
both  the  sale  by  the  factor  as  alleged  in  the  plea,  and  the 
debt  stated  to  be  due  from  him  to  the  defendant.  These  two 
facts,  he  says,  are  stated  as  one  matter  of  defence,  and  the 
replication  suggested  might  probably  be  supported  by  the 
cases  of  Robinson  v.  RaUy{b)  and  O'Brien  v.  Sajon{c); 
but,  he  added,  that  upon  this  point  it  was  unnecessary  to 
decide,  and  he  did  not  profess  to  give  any  decided  opinion. 
Robinson  Raley  (Jb)  cited  was  a  plea  of  justification  by  a 
right  of  common,  and  the  replication  traversed  that  the 
cattle  were  the  defendant's  cattle,  and  that  they  were  levant 
and  couchant  upon  the  premises,  and  were  commonable 
cattle,  to  which  there  was  a  special  demurrer,  and  the  court 
held  the  replication  good ;  for,  though  there  were  several 
points  put  in  issue,  they  constituted  one  single  proposition, 
which  was  the  measure  of  the  common.  O'  Brien  v.'  Saxon{c\ 
the  other  case,  was  an  action  for  maliciously  suing  out  a 
commission  of  bankrupt  against  the  defendant,  and  he 
pleaded  that  the  plaintiff  was  a  trader,  and  that  he  contracted 
a  debt  to  the  amount  of  100/.,  and  became  a  bankrupt 
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1841.        wiihiu  the  statute  &e.  BepUcadon,  de  iQJuri&  biA  propria, 
god   on   demurrer  the  court  held   the   replicatioo  good. 
Tbey  said  these  facts  connected  together  contained  but  one 
entire  proposition,  and  that  the  plea  consisted  of  matter  of 
excuse  only.    These  two  cases  are  instances  of  pleadings, 
such  as  were  in  use  at  the  time  when  Crogaie*8  case  was 
decided.     Several  cases  have  occurred,  since  the  new  rules 
of  pleading,  of  this  kind,  either  as  a  direct  replication,  or 
where   the  general  doctrine  applicable  to  this  branch  of 
pleading  has  been  incidentally  adverted  to.  Vide  Hooker  v, 
Nife(a);  Solly  v.  Neish(b)i  Crisp  v.  Griffiihsic);  WhUtaier 
v. Mason^d)'^  Gri^n  v.  Yaies{e);  haac  v.  Farrar{f) ;  Jonts 
v.Senior(g);  WaUonv.Wilksih);  ffebdenv.  Ruel[i)i  Ei- 
well  V.  Grand  Junction  Railway  Company  {h).    It  is  not 
necessary  to  pdvert  to,  and  state  the  particulars  of  these 
cases :  the  facts  in  this  description  of  pleas^  as  they  are  now 
in  use,  are  so  much  varied^  that  the  particulars  of  them  will 
not  furnish  much  room  to  argue  from  one  to  another.     But 
the  general  conclusion  to  be  drawn  from  them  appears  to 
be  this :  that  the  replication  cannot  be  objected  to  as  multir 
farious  if  the  facts  stated  in  the  plea,  though  they  are  several, 
constitute  one  ground  of  defence,  for  the  rule  of  pleading  is, 
not  that  the  issue  must  be  joined  on  a  single  fact»  but  on 
a  single  point  of  defence.     3ut  this  nevertheless  is  to  be 
understood,  that  there  is  nothing  in  the  plea  such  as  title  or 
interest  &c.,  which  falls  within  the  exceptions  as  to  this 
pleading ;  that  this  pleading  by  the  plaintiff  is  to  be  allowed 
where  the  plea  consists  of  mere  matter  of  excuse  for  non- 
performance of  the  contract  declared  upon;  that  this  plead- 
ing is  not  to  be  allowed  when  the  plea  contains  a  denial  of 
the  promise  made  to  the  plaintiff,  because*  if  the  plea  denies 

(fl)  1  C,  M.  &  R.  258.  (/)  1  M.  &  W.  65. 

(6)  2  C,  M.  &  R.  355.  (g)  4  M.hW.  133;  6  DowL 

(c)  3  C,  M.  &  R.  159.  P.  C.  601. 

(d)  2  Bing.  N.  C.  359 ;  2  Scott,  (A)  5  A.  &  E.  237 ;  S.C.  6  N. 
567'  &  M.  752. 

(e)  2  B'tDg.  N.  C.  579  ;  2  Scott,  (Q  6  Scott,  442. 
845  ;  4  Dowl.  P.  C.  647.  {k)  5  M.  &  W.  669. 
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the  promise,  it  would  be  a  bad  plea,  and,  if  8o»  the  replica-  1841. 
tion  would  be  bad,  because  it  cannot  be  considered  as  part 
of  tbe  cause  of  the  breach  of  promise  to  the  plaintiff,  that 
the  promise  was  not  made  to  the  plaintiff;  and  that  this 
pleading  is  not  to  be  allowed,  where  the  plea  amounts  to 
matters  of  discharge,  and  not  of  excuse. 

These  being,  as  we  consider,  the  principles,  or  at  least 
some  of  them,  on  which  pleadings  of  this  sort  are  to  be 
decided,  it  now  becomes  proper  to  consider  this  particular 
replication.  We  have  before  noticed  Mr.  Justice  BajfleyU 
part  approval  of  such  a  replication,  by  way  of  anticipation 
if  it  should  arise,  in  Carr  v.  HinchcUff(a).  We  next  notice 
the  judgment  of  the  Court  of  Exchequer,  delivered  by  Lord 
Abinger  in  Isaac  v.  Farrar  (6),  in  which  be  recognises  Mr* 
Justice  Bayk^'s  judgment  in  Carr  v.  Hinchcliff{a)  with 
approbation.  But,  besides  these  authorities,  as  the  question 
is  distinctly  brought  before  the  Court  upon  a  demurrer  to 
the  replication,  it  is  proper  to  examine  it  by  tbe  rules  which 
we  have  above  stated  are  to  govern  this  sort  of  pleading. 

The  replication  is  not  multifarious,  because  the  facts 
stated  in  the  plea  constitute  one  point  of  defence,  and 
upon  that  the  issue  is  taken.  The  plea  does  not  deny  the 
promise  made  to  the  plaintiff,  but  admits  it,  because  all  the 
details  of  the  agency  and  factorage  are  nothing  more  than  a 
statement  of  circumstances  under  which  the  sale  was  made 
by  the  plaintiff  to  the  defendant.  The  plea  does  not 
amount  to  a  discharge  of  the  debt.  Pleas  in  discharge,  as 
contradistinguished  from  pleas  in  excuse,  are  where  the 
matter  of  the  plea  bears  upon  and  applies  to  the  debt  itself, 
and  puts  an  end  to  it.  Of  this  sort  are,  payment,  accord 
and  satisfaction,  an  award  on  the  subject  of  the  action,  but 
which  under  some  circumstances  must  be  taken  to  be  a  dis* 
pensation,  bond  given  for  the  simple  contract  debt,  discharge 
of  the  contract  before  breach,  performance  of  the  contract, 
release,  discharge  under  bankrupt  acts,  discharge  under  the 
insolvent  debtors*  acts.     All  these  pleas  go  directly  to  the 

(a)  4  B.  &  C.  547;  S.C.  7  D.  &  R.  7d«.  (6)  1  M.  &  W.  65. 
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debt,  and,  as  soon  as  they  shew  that,  the  debt  is  gone ;  and» 
if  a  debtor  does  not  choose  to  ayail  himself  of  them  by 
pleading,  it  is  his  own  fault,  and  he  may  in  consequence 
have  to  pay  the  debt  twice  over.  But  this  plea  we  conceive 
is  altogether  collateral,  and  in  excuse ;  the  having  a  set-off 
is  no  discharge  of  the  debt,  the  debt  continues  as  before. 
But  the  defendant  says,  in  looking  over  his  transactions  with 
the  plaintiff,  he  finds  the  plaintiff  owes  him  more  money 
than  he  owes  to  the  plaintiff,  and  therefore  he  says,  I  do 
not  choose  to  pay  the  plaintiff's  debt ;  he  is  not  bound  to 
set  it  off,  and  he  is  in  no  worse  condition  by  not  setting  it 
off.  If  he  chooses  to  pay  the  plaintiff,  he  may  then  recover 
his  own  debt  from  the  plaintiff,  and  there  may  often  be 
very  good  reason  for  his  preferring  to  bring  forward  his 
own  claims  as  plaintiff  rather  than  set  them  off;  it  is  no 
bar  till  he  pleads,  when  he  makes  his  election  what  he  will 
do,  and,  when  he  does  make  his  election  by  pleading,  though 
his  plea  is  a  bar  to  the  action,  it  does  not  follow  that  the 
plea  is  in  discharge.  Whether  the  plea  is  a  discharge  or 
not,  is  only  to  be  seen  by  the  matter  of  the  plea,  for  other- 
wise every  plea  in  bar  would  be  a  plea  in  discharge,  and 
the  plea  of  set-off  of  itself,  by  the  very  form  of  it,  by  offer- 
ing to  set  off,  and  allow  &c.,  shews  that  it  is  not  a  plea  in 
discharge.  It  is  true  that  in  Carrv,  Hihchcliffio)  some  of 
the  judges  speak  of  the  plea  being  in  discharge  of  the 
action,  but  the  attention  of  the  Court  was  not  directed  to 
the  distinction  between  pleas  in  excuse  and  pleas  in  dis- 
charge, the  question  there  was,  whether  the  plea  amounted 
to  the  general  issue.  We  are  therefore  of  opinion  that  this 
is  a  plea  in  excuse,  and  not  in  discharge. 

There  are  two  other  objections,  that  the  plea  relies  on 
an  authority  derived  from  the  plaintiff,  and  also  that  the 
defendant  claims  title  and  interest,  and  a  right  to  retain  that 
part  of  the  debt  to  which  the  plea  relates.  These  points 
aref  taken  from  Crogate'i  case,  but  the  facts  stated  in  those 
pleas  are  totally  inapplicable  to  these  rules. 

(a)  4  B.  &  C.  547;  5.  C.  7  D.  &  R.  42. 


AFTER  MICHAELMAS  TERM,  V  VICT. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  the 
plea  is  goody  and  that  the  replication  in  answer  is  also  good, 
and  that  there  must  be  judgment  for  the  plaintiff. 

D.  Judgment  for  the  plaintiff  (a), 

(a)  See  the  case  in  the  Exchequer  Chamber  (the  neit  case). 


IN  THE  EXCHEQUER  CHAMBER. 
(aaaoE  feoic  thb  ausBii'i  bbhch.) 


Salter  v.  Pubchell. 

£RR0R  was  brought  on  the  judgment  in  the  preceding 
case.  The  case  was  argued  in  Trinity  vacation^  1841  (June 
15),  before  Tindat  C.  J.,  Maule  3.,  and  Parke ,  Alder ton^ 
Oumetf,  and  Rolfe,  Bs. 

Martin f  for  the  plaintiff  in  error.  1.  The  replication  de 
injuria  is  not  admissible  in  debt.  As  the  new  rules  of 
pleading  do  not  affect  replications,  the  question  is  to  be 
considered  as  at  common  law.  This  replication  has  always 
been  treated  as  an  exception  to  the  ordinary  principles  of 
pleading,  which  require  a  party  to  take  issue  on  a  single 
fact,  and  was  admitted  to  be  so  by  the  judges  who  sup- 
ported the  replication  in  Selby  v.  Bardom  (6).  It  may  be 
remarked,  in  passing,  that,  even  consistently  with  Robinson 
▼•  Raley  (c),  and  other  cases  which  have  determined  that 
de  injurift  may  be  used  to  traverse  several  facts  in  a  plea, 
this  replication  may  be  held  bad,  for  the  plea  does  not  merely 
contain  several  facts  constituting  one  proposition,  but  it 
contains  several  propositions,  and  it  is  no  answer  to  say  that 
they  constitute  only  one  defence.  There  is  no  authority 
whatever  for  allowing  the  replication  in  actions  of  debt. 
The  language  of  the  replication  itself,  "of  bis  own  wrong,'* 
&c.  implies  that  it  is  to  be  confined  to  actions  of  tort ;  and 
\h)  3  B.  &  Ad.  S.  {e)  1  Burr.  316. 


694  CASE  IN  THE  EXCHEQUER  CHAMBER* 

1841.  tbis  pobt  seems  to  have  been  generally  aasumed :  Crogmte*s 
case  (a) ;  Com.  Dig.  Pleader  (F.  18)  to  (F.  24) ;  note  7  to 
Craft  V.  Boite,  1  Wms.  Sound.  244  e,  and  note  (1)  to  White 
V.  SiubbSf  ib. ;  Jones  v.  Kitchin  (6).  The  replication  was 
used  in  covenant  in  Richards  v.  Murdoch  {c)^  but  was  not  de- 
murred to,  so  that  its  admissibility  in  such  a  form  of  action 
was  not  considered.  The  first  case  in  which  it  was  decided 
that  this  replication  might  be  used  in  assumpsit  was  Isaac 
V.  Farrar{d)f  which*  has  been  followed  by  Griffin  v. 
Yates  (e)  and  Watson  v.  Wilhs{f).  The  two  last  cases 
appear  not  to  have  been  fully  considered.  All  three  were 
cases  on  bills  of  exchange.  The  cases  on  this  point  are 
collected  and  remarked  upon  in  a  note  to  Branchtr  v. 
Mofyneux  (g).  The  judgment  in  Isaac  v.  Farrar  (d)  appears 
IQ  kavQ  proceeded  upon  the  coBsideratioB  that  assumpsit 
was  one  of  the  forms  of  trespass  on  the  case. 

2.  De  injurifi.  cannot  be  admitted  in  the  present  case, 
even  on  the  principles  on  which  it  has  been  admitted  in 
assumpsit,  for  the  plea  is  not  in  excuse.  There  can  be  no 
excuse  offered  in  answer  to  an  indebitatus  osunt.  That 
(^ount  is  very  peculiar:  it  passes  over  aU  the  antecedent 
cireamsliuices  which  give  rise  to  the  claii%  and  begins  at 
the  end.  The  existence  of  the  subject-matter  of  the  count 
and  the  cause  of  action  are  simultaneous.  The  debt  is 
payable  in  priesemi,  which  cannot  be  if  there  is  any  excuse 
fer  its  non-payments  If  the  circumstances  which  give  rise 
to  the  debt  were  stated  in  a  special  count,  and  a  breach 
alleged  in  the  non-payment  of  money  at  a  future  time,  an 
excuse  for  such  non-payment  might  exist ;  but,  when  the 
count  alleges  a  debt  then  existing  and  then  payable^  which 
the  plaintiff  is  bound  to  shew>  a  plea  in  excuse  for  non-pay- 
ment nuist  amount  to  never  iadebted*  and  to  such  a  plea 

(a)  8  Rep.  66  b.  (e)  9  Bing.  N.  C.  579;  S,  C.  2 

(6)  1  B.  &  P.  76.  Scott,  845. 

(e>  10  B.  A^G.  597.  </)  5  A.  &  £,  9ST;  &€.  eN. 

Id)  1  M.  &  W.  65.  &  M.  758. 

(g)  1  M.  &  Gr.  720. 
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de  iDJurift  would  be  clearly  bad :  Elwell  ▼•  Grand  Junction         184]. 

Railway  Company  (a).     This  very  plea  is  objected  to  as 

amounting  to  the  general  issue.     If  that  objection  is  well 

founded,  it  cannot  wow  avail  the  plaintiff,  as  he  has  not     Porcbell. 

made  it  the  ground  of  special  demurrer,  and  it  is  decime  in 

favour  of  the  defendatit,  as  it  admits  the  plea  to  be  sach 

that  de  iii]«ri&  cannot  be  replied  to  it.     But  according  to 

Carr  v.  Hinch€hf{b)  the  pies  is  good,  aud  ia  a  plea  of  set* 

off,  foonckd  vpon  the  equity  of  the  statute  of  set-off.   Now 

it  it  immaterial  whether  the  subject-matter  of  a  set-off  arise 

before  or  after  commission  of  the  breach  declared  upon% 

The  set-off  must  exist  at  the  time  of  pleading  it ;  Dendy  v% 

Powell  (c);  and  it  does  not  take  any  effect  in  relation  to 

the  phiotiff's  demand  mstil  the  defendant  actually  pleads  it. 

This  is  evidently  so ;  for,  if  the  claim  of  the  plaintiff  carries 

interest,  the  interest  would  run  on  until  the  time  of  pleading 

the  set-off.     But  the  breach  in  an  indebitatus  count  is  the 

non-payment  at  the  moment  when  the  debt  became  payable, 

and  is  not  continuous,  or  the  plea  of  payment  would  be  a 

traverse,  which  it  i»  not:  Goodehild  v.  Pledge {d).     The 

breach  in  debt,  indeed,  is  mere  form :  Askbee  v.  Pidduck(e). 

The  set-off  therefore,  which  does  not  operate  until  pleaded^ 

is  matter  subsequent  to  the  breach,  and  can  be  no  excuse 

for  it.     Whether  a  plea  is  one  of  set-off  or  amounts  to 

the  general  issue,  de  injuria  is  an  improper  replication: 

Clewortb  v.  Pickford[f).     The  proper  view  of  the  plea 

seems  to  be  that  it  sets  up  a  statutable  discharge,  having  in 

itself  no  connection  with  the  contract  declared  upon,  and 

de  injuria  is  as  inapplicable  as  to  a  plea  of  the  statute  of 

limitations.     [Peacock.  This  plea  is  bad,  for  not  stating 

thait  the  defendant  is  willing  to  allow  the  set-off  to  Ma$on.} 

That  objection,  if  good,  is  ground  for  special  demurrei 

only. 

(a)  5  M.  &  W.  669.  {d)  1  M.  &  W.  863. 

(6)  4  B.  &  C.  547;  &  C.  7  D.  (e)  1  M.  &  W.  564. 

&  R.  42.  (/)  7  M.  &  W.  314. 
(c)  3  M.  &  W.  44». 
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1841.  Again,  the  plea  sets  up  an  authority  given  by  the  plain- 

Saltcr       ^'^'  ^^^  ^^'^  ^^^^  reason  also  de  injuria  is  inadmissible. 


V, 
PORCUELL. 


Peacock  contr^.  The  reason,  why  instances  of  de  injurift 
are  to  be  found  in  cases  of  tort  only,  is,  because,  previously 
to  the  new  rules,  matters  which  are  now  to  be  pleaded  spe- 
cially in  cases  of  contract  could  formerly  be  proved  under 
the  general  issue.  But  it  was  clear  even  before  the  deci- 
sion in  Isaac  v.  Farrar  {a)  that  this  replication  was  thought 
admissible  in  assumpsit :  Noel  v.  Rich  (6).  As  it  is  admis- 
sible in  assumpsit,  there  is  no  reason  why  it  should  not  be 
•  so  in  debt:  non-payment  is  a  wrong  in  the  one  case  as 
much  as  in  the  other.  The  breach  is  no  more  material  in 
assumpsit  than  in  debt ;  and  in  assumpsit  a  plea  of  payment 
cannot  conclude  as  a  traverse  of  the  breach.  In  Hebden  v. 
liuel(c)  Tindal  C.  J.  expressed  an  opinion  that  de  injuria 
was  admissible  in  debt. 

2.  This  plea  contains  matter  of  excuse.  It  is  not  ao 
ordinary  plea  of  set-off,  but  excuses  the  non-payment  to  the 
plaintiff  on  the  special  ground  that  the  plaintiff  allowed  a 
third  person  to  appear  as  the  owner  of  the  goods  sold  to 
the  defendant,  in  consequence  of  which  the  defendant,  who 
admits  the  debt,  claims  to  set  off  what  is  owing  from 
Mason  to  himself.  The  plea  is  founded  upon  the  law  esta- 
blished in  George  v.  Clageti  {d),  and  differs  very  materially 
from  the  ordinary  plea  of  set-off.  This  plea  necessarily  al- 
leges that  Mason  was  indebted  to  the  defendant  at  the  time 
of  sale ;  and,  if  Mason  had  paid  the  defendant  before  this 
action  was  commenced,  the  answer  in  the  plea  could  not 
have  been  set  up.  The  defendant  does  not  allege  that  the 
plaintiff's  claim  is  extinguished,  but  says,  **  You  have  put 
me  in  such  a  position  with  my  debtor  Mason^  by  allowing 
him  to  appear  as  owner  of  the  goods  sold  to  me,  that  I 
have  a  right  to  put  my  claim  on  him  against  your  claim 

(a)  1  M.  &  W.  65.  (c)  6  Scott,  449. 

W  S  C,  M.  &  R.  360.  (rf)  7  T.  R.  359. 
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on  me."  The  reasoning  in  Carr  v.  Hinchcliff{a\  where 
the  plea  was  held  not  to  amount  to  the  general  issue,  indi- 
ca^tes  that  it  was  a  plea  in  excuse. 

The  plea  is  substantially  wrong  in  offering  merely  to 
allow  the  plaintiff  the  sum  due  from  Mason;  it  should  have 
offered  to  allow  the  sum  to  Mason  also,  for  Mason  ought  to 
be  discharged  by  the  judgment  in  this  case. 
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Martin  in  reply.  The  replication,  that  the  defendant 
acted  '^of  his  own  wrong  without  the  cause  alleged  by 
him/'  must  be  confined  to  such  pleas  as  do  allege  cause  for 
doing  the  wrong.  The  cause  for  doing  the  wrong  must  of 
course  have  had  existence  at  the  time  of  doing  the  wrong; 
and  therefore  a  plea  in  excuse,  which  sets  up  such  cause, 
can  never  be  founded  on  matter  subsequent  to  the  wrong. 
Suppose  a  release  to  be  pleaded  to  trespass  for  a  blow,  the 
plaintiff  could  not  reply  de  injuria,  for  it  would  involve  the 
absurdity  of  replying,  "  You  struck  the  blow  without  the 
cause  you  allege  for  doing  so/'  when  the  plea  alleges  no 
cause  whatsoever.  It  has  already  been  shewn  that  this 
plea  discloses  no  cause  for  the  antecedent  breach  com- 
plained of  in  the  declaration. 

Cur.  adv.  vuU, 


TiNDAL  C.  J.  delivered  the  judgment  of  the  Court  (A). — 
The  plaintiff  below  having  declared  in  debt  for  goods 
sold  and  delivered,  and  upon  an  account  stated,  the  de- 
fendant below  pleads,  as  to  23/.  parcel  of  the  monies  in  the 
first  count  mentioned,  that  the  plaintiff  sold  and  delivered 
the  goods  to  the  defendant  by  and  through  the  medium  of 
one  G.  Mason,  who  was  at  that  time  the  plaintiff's  factor 
and  agent  in  that  behalf,  and  the  said  G.  Mcrso/i  being  such 
factor  and  agent,  with  the  consent  of  the  plaintiff,  sold  them 
to  the  defendant  in  his  own  name  and  as  his  own  goods, 
and  that  the  defendant  bought  the  said  goods  as  the  proper 


(fl)  4  B.  &  C.  547  ;  S.  C.  7  D. 
&  R.  742. 


(6)  In  Mich.   Vacation,   1841 
(Nov.«9). 
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1841.  goods  of  the  said  G.  Mason,  and  the  plea  then  alleges  that 
before  and  at  the  time  of  such  sale  and  delivery,  the  said 
G.  Mason  was  and  still  is  indebted  to  the  defendant  in  a 
larger  anan  of  money,  and  offers  to  set  off  so  mocb  as  is 
necessary  to  satisfy  the  said  debt  of  23/.  and  all  damages 
for  the  detention  thereof.  To  this  plea  the  plaintiff  below 
replied  the  general  traverse, ''  de  injorift  sn&  proprift  absque 
tali  cau8&/'  and,  upon  a  special  demurrer  to  that  replication 
and  joinder,  the  Court  of  Qaeen's  Bench  has  given  judg- 
ment in  favour  of  the  phunliff  below. 

A  writ  of  error  having  been,  brought  by  the  defendant 
below  on  this  judgment,  two  principal  objections  have 
been  urged  in  argument  before  us,  viz.,  first,  that  this 
general  form  of  traverse  of  the  plea  is  wholly  inadmissible 
in  an  action  of  debt  on  the  indebitatus  counts;  and 
secondly,  that  it  is  not  applicable  to  the  plea  of  the  defend- 
ant, which  is  virtually  and  substantially  a  plea  of  set  off. 
And,  as  we  are  all  of  opinion  that  the  jodgraeot  ot  the 
Court  below  cannot  be  supported  upon  the  second  ground 
of  objection,  we  hold  it  unnecessary  to  intimate  any  opinion 
on  the  first. 

The  question  is  whether  the  well  known  rule  in  Crogai€*s 
case  (a)  applies  to  the  state  of  pleadings  on  this  record. 
That  rule,  by  which  the  plaintiff  has  been  permitted  to  use 
this  general  form  of  replication,  instead  of  being  compelled 
lo  take  issue  on  some  material  &ct  stated  in  the  defendant's 
plea,  has  always  been  limited  in  its  terms  and  in  its  appli- 
cation to  cases  of  actions  brought  for  personal  injuries, 
where  the  facts  stated  in  the  plea  amount  merely  to  matter 
of  excuse  or  justification  of  the  act  complained  of.  As 
where  in  trespass  for  assault  and  battery  there  is  a  plea  of 
son  assault  demesne ;  or  a  plea  of  molliter  menus  imposuit, 
in  defence  of  possession ;  or,  in  false  imprisonment,  where 
there  is  a  plea  that  the  plaintiff  broke  the  peace,  and  that 
he,  the  defendant,  being  a  constable  and  present,  took  him, 
in  order  to  carry  him  to  a  justice  of  the  peace ;  or  in  an 

(a)  8  Co.  66  b. 
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action  on  the  case  for  defemation,  where  the  plea  justifies         1841. 

by  reason  of  the  truth  of  the  words  spoken ;  in  all  which, 

and  similar,  instances,  the  facts  stated  in  the  plea  shew  that 

at  the  time  the  act  complained  of  was  done  it  was  done 

under  circumstances  which  make  it  eicusable  or  justifiable 

in  the  eye  of  the  law,  and  it  is  to  such  pleas  only  that  the 

role  in  Crogate^s  case  applies. 

But  there  is  a  manifest  distinction  between  such  pleas 
and  those  which  rely  on  matter  of  discharge  and  ex- 
tinguishment of  the  right  of  action,  as  to  which  latter  class 
no  authority  has  been  cited  to  shew  that  the  general  form 
of  traverse  is  allowable,  and  indeed  it  is  excluded  by  the 
very  terma  of  the  rule  above  referred  to.  Thus  in  a  plea 
of  payment,  or  accord  and  satisfaction,  or  release,  or  of 
any  matter  which  extinguishes  the  right  to  sue,  both  the 
rules  of  pleading  and  the  course  and  practice  from  the 
earliest  time,  require  the  plaintiff  to  make  a  traverse  of  or  to 
deny  the  material  fact,  stated  in  the  plea,  which  constitutes 
the  discharge  or  extinguishment  of  the  right  of  action. 

In  the  present  case,  the  plea  is  in  substance  a  plea  of 
set-off.  Such  a  plea  operates  as  a  bar  to  the  plaintiff's 
right  of  action,  not  by  excusing  or  justifying  the  breach  of 
promise  complained  of  in  the  dechration,  but,  whilst  it 
admits  suck  breach  to  have  been  committed,  by  setting  up, 
as  a  matter  of  compensation,  the  cross  demand  of  the  de- 
fendant, by  force  of  the  statute  of  Oeo.  £.  And  it  is 
unnecessary  to  observe  that  an  ordinary  plea  of  set-off 
cannot  be  met  by  the  general  traverse,  but  only  by  a  special 
traverse  or  denial  of  the  existence  of  the  cross  demand. 

And,  upon  another  and  distinct  ground,  the  replication 
upon  this  record  is  inapplicable  to  the  present  case.  For 
in  those  instances,  in  which  the  plea  goes  only  to  matter  of 
excuse  or  justification,  and  where  consequently  the  general 
traverse  is  allowed,  there  is  engrafted  an  exception,  that, 
where  the  plea  justifies  under  any  authority,  or  command, 
or  licence,  from  the  plaintiff,  the  general  replication  is  not 
good  without  a  special  traverse  of  such  command,  licence. 
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or  authority.  And  the  exception  to  the  rule,  so  far  from 
being  arbitrary,  appears  to  be  founded  on  good  sense. 
For,  although  the  plaintiff  may  be  well  allowed  by  bis 
general  replication  to  put  in  issue,  and  to  compel  the  de- 
fendant to  prove  all  the  facts  which  constitute  his  defence, 
where  they  lie  in  his,  the  defendant's,  exclusive  knowledge, 
yet,  where  facts  are  pleaded  which  lie  equally  in  the  know- 
ledge of  the  plaintiff  and  the  defendant,  such  as  an  authority 
or  licence  given  by  the  plaintiff,  there  is  no  reason  for 
compelling  the  defendant  to  prove  them,  unless  the  plain- 
tiff thinks  proper  to  deny  them  by  a  special  traverse,  and 
the  same  reason  will  explain  a  similar  exception  from  the 
general  rule,  where  the  defendant  claims  in  his  plea  any 
intetest  in  or  out  of  land,  for  such  interest  must  have  been 
granted  originally  either  by  the  plaintiff  himself,  or  those  to 
w*hom  he  is  privy  in  estate. 

Now,  in  the  present  case,  the  plea  alleges  that  Afasora, 
against  whom  the  right  of  set  off  is  claimed,  was  the  factor 
and  agent  of  the  plaintiff,  and  that  Mason,  with  the  consent 
of  the  plaintiff,  sold  and  delivered  the  goods  in  question  to 
the  defendant  in  his  own  name,  and  as  his  own  goods. 
But  the  agency  of  Mason,  and  the  consent  of  the  plaintiff 
that  he  should  sell  the  goods  as  his  own,  and  in  his  own 
name,  are  facts  that  lie  as  much  in  the  conusance  of  the 
plaintiff  as  the  defendant,  and  stand  upon  the  same  footing 
as  the  authority  or  licence  of  the  plaintiff,  which  form 
acknowledged  exceptions  from  the  general  rule. 

As  well  therefore  upon  this  latter,  as  upon  the  former 
more  general  ground,  we  think  the  replication  inadmissible 
in  this  case,  and  that  the  judgment  of  the  Court  below 
must  be  reversed. 

Judgment  reversed, 

A  point  very  similar  has  been  determined  by  the  Court 
of  Exchequer  in  Cleworth  v.  Pickford  (ci). 

D. 

(0)7  Mee.fcWel.su. 
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IN  THE  QUEEN'S  BENCH. 

The  Queen  v.  The  Inhabitants  of  North  BovEY(a). 

On  appeal  to  the  Easter  Quarter  Sessions  for  the  county  Where  the 
of  Devon,  against  an  order  for  the  removal  of  James  La  fig*  $^u""««"nsir 
worthy f  his  wife  and  children,  from  the  parish  of  North-  ««  order  of  re- 
molton  to  the  parish  of  North  Bovey,  both  in  the  said  a  subsequent 
countjy  the  sessions  confirmed  the  order,  subject  to  a  case.   »«"jen>^»t  o^t 

Tho  case  commenced   by  stating  that  the  pauper  had  lant  pnriJh, 
been  bound  a  parish  apprentice  in  North  Bovey.    No  date  ^^^\l^^^^^^^ 

was  given  to  the  apprenticeship.    The  case  then  proceeded  tiuls  of  such 
.,  settlement. 

^^^^'  If  therefore 

That  he  (the  pauper)  afterwards  agreed  to  serve  Edmund  Jhe  settlement 

Stooke,  of  the  parish  of  Ashton  in  the  said  county,  for  a  and  service,  it 

month,  at  3s.  a  week.     That  when  the  month  was  up  he  "J"'^  !?**^"f*^ 

^  that  the  hinng 

agreed  to  live  on  at  the  same  wages  by  the  month.  That  was  for  a  year. 
the  bargain  was  to  be  at  an  end  at  any  time  by  a  month's 
warning  from  either  party.  That  he  continued  under  that 
agreement  nearly  two  years,  and  left  his  place  by  giving  a 
month's  notice ;  and  that  he  has  not  done  any  other  act 
whereby  to  gain  a  settlement;  and  that  he  is  now  charge- 
able to  the  said  parish  of  North  mol  ton. 

The  ground  of  appeal  was  stated  as  follows : — ''  That 
the  said  James  Langworthif,  the  pauper,  acquired  a  settle- 
ment in  the  parish  of  Ashton,  in  the  said  county  of  Devon, 
by  hiring  and  service  with  one  Edmund  Siooke,  of  George 
Teign,  in  the  said  parish,  subsequently  to  that  acquired  by 
him  in  our  parish.*' 

On  the  trial  of  the  appeal  the  respondents  objected  that 
the  ground  of  appeal  was  insufficiently  stated:  Firstly, 
inasmuch  as  there  was  no  sufficient  statement  of  time  at 
which  the  pauper  was  hired  and  served  with  Edmund Siooke. 
Secondly,  inasmuch  as  it  was  not  stated  that  the  hiring  and 
service  was  for  a  year. 

(a)  Decided  in  Easter  Term,  184S  (April  97). 


The  Queen 

V. 
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1841.  The  counsel  for  the  appellaots,  on  the  contrary,  con- 

tendedf  that  the  ground  of  appeal,  taken  in  connection  with 

the  written  examination  of  the  pauper,  was  sufficiently  ex- 

InhabitaDts  of  p|j^j^  ^^  enable  the  respondents  to  meet  the  case  on  the 
North  BoYET.  *^  '^ 

merits,  and  that  all  was  stated  as  to  time  which  it  was  bona 

fide  in  the  power  of  the  appellants  to  ascertain;  in  support 
of  which  they  tendered  evidence  to  shew  that  inquiries  as 
to  that  point  bad  been  made  by  them  but  without  success. 
They  also  further  contended,  as  to  the  statement  of  the 
hiring  and  service,  that  the  sessions  were  not  bound  by  any 
fijud  general  rule  of  construction,  but,  regard  being  had 
as  well  to  the  written  examination  of  the  pauper  as  to  the 
grounds  of  appeal,  were  themselves  the  judges  of  the  re- 
quisite particularity  of  the  statement,  according  to  the  par- 
ticular circumstances  of  each  case,  and  that  in  this  case  the 
particularity  was  sufficient. 

The  Court  did  not  deem  it  necessary  to  hear  evidence  oo 
tlie  first  point,  but  on  the  whole  objection  gave  the  follow- 
ing judgment  in  writing : — **  The  Court,  finding  that  the 
appellants  have  set  forth  all  that  was  within  their  knowledge 
as  to  time  bon&  fide,  does  not  admit  the  first  objection  to 
the  notice,  but  on  the  second  objection  they  think  that  it  is 
necessary  that  the  appellant  should  have  set  forth  the  hiring 
and  service  to  have  been  of  the  nature  and  description  of  a 
yearly  hiring,  and,  that  not  having  been  done,  the  Court 
admits  the  second  objection,  and  confirms  the  order,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench  as  to 
the  sufficiency  of  the  notice  of  appeal  on  both  the  above 
points." 

If  the  Court  of  Queen's  Bench  should  be  of  opinioo 
that  the  grounds  of  appeal  were  sufficiently  stated,  then  the 
sessions  are  to  be  directed  to  enter  continuances  and  hear 
the  appeal ;  if  the  Court  should  be  of  a  contrary  opinion 
then  the  order  of  the  sessions  is  to  be  confirmed. 

Greenwood  in  support  of  the  order  of  sessions.  Either 
of  the  objections  taken  to  the  statement  of  the  grounds  of 
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for  a  year;  and,  even  if  it  is  to  be  taken  that  the  hiring    J^^'^ 
...  TheQuBBV 

mentioned  is  the  same  hiring  that  is  also  mentioned  in  the  «. 

examination,  the  objection  is  not  ob? iated,  for  the  hiring  j?^**''g|**  '^ 
in  the  examination  is  itself  not  described  as  a  yearly  hiring, 
and  the  payment  of  the  wages  by  the  month  shews  that  it 
was  not  a  yeariy  hiring.  It  is  not  enough  that  the  grounds 
of  appeal  should  refer  generally  to  the  head  of  settlement 
intended  to  be  relied  upon,  but  they  should  state  all  the 
essentials  of  the  alleged  settlement :  Reg.  v,  Middleton 
in  Teesdale{a),  where  the  examination  was  held  bad  for 
omitting  to  state  the  renting  to  be  for  a  year. 

2.  It  has  also  been  laid  down  that  the  statement  should 
add  time  and  place  and  all  such  other  particulars  as  may 
enable  the  respondents  to  inquire  into  the  truth  of  the  set- 
tlement set  up.  These  grounds  of  appeal  contain  uo  re<- 
ference  to  the  date  of  the  hiring.  [Lord  Denman  C.  J.  It 
is  said  to  have  been  ''  subse^juently**  to  the  apprenticeship 
in  the  examination.]  No  date  is  given  to  the  examination. 
[Lord  Denman  C.  J.  That  is  the  omission  of  the  resppn*- 
dents.]  Suppose  the  year  1800  had  been  given  in  the  ex*- 
amination  as  to  the  date  of  the  apprenticeship,  it  would  not 
be  sufficient  for  the  appellants  to  set  up  a  settlement  by 
hiring  and  service  subsequently  to  the  year  1800;  stich  a 
notice  would  give  no  convenient  means  of  inquiry  into  the 
case.  In  Reg*  v.  Middleton  in  Teesdale  (a),  in  addition  to 
the  point  for  which  that  case  has  already  been  cited,  a  ques- 
tion was  also  raised  upon  the  sufficiency  of  the  grounds 
of  appeal,  because  they  set  up  a  settlement  by  renting  a 
tenement  without  stating  *^  either  the  nature  of  the  tene- 
ment, or  of  whom  it  was  held,"  and  it  was  admitted  that 
the  objection  was  good.  Reg.  v.  Bridgewater  (b),  Rex  v. 
Justices  of  Derbyshire  (c),  Ex  parte  Broseley  (d),  Reg.  v. 

(a)  10  A»  &  £.  688;  <$.  C.  3  P.  (c)  6  A.  &  £.  885 ;  5.  C.  1  N. 
&  D.  473.  &  R.  703. 

(b)  10  A.&  £.  693 ;  S.  C.  ante,  (iQ  7  A.  &  £.  493;  8.  C.  9  N. 
S65.  &  P.  355. 
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1841.         Justices  of  West  Riding  (a),  and  Reg.  v.  Lydtard  St*  Lato- 

^T^^jf^"^       rence  (b\  per  Patteson  J.,  shew  that  lime  has  always  been 
TheQoEBN  \  /»  r  >  tn  .-.    r 

V.  considered  material  m  these  notices.     [Lord  DenmanCi* 

^^Kiiil^vnl.  '^'•^  appellants  were  bound  to  give  all  the  information  they 
possessed,  but  it  appears  they  have  done  so.]  The  sessions 
certainly  have  found  **  that  the  appellants  have  set  forth  all 
that  was  within  their  knowledge  as  to  time/'  and  an  ob- 
servation of  Lord  Deuman  C.J.  in  Reg.  v.  Bridgewater{c), 
will  perhaps  be  relied  on  by  them  to  shew  that  the  notice 
18  therefore  sufficient.  But  the  time  of  gaining  a  settle- 
ment must  always  be  proved,  so  that  there  can  be  no  reason 
for  not  stating  it  in  the  notice.  [Lord  Denman  C.  J.  A 
witness  might  not  be  able  to  6ic  the  time  of  the  hiring  ex- 
actly,  but  might  still  be  certain  that  it  was  after  the  appren- 
ticeship. Suppose  the  witness  could  fix  the  date  to  be 
between  1800  and  1814.]  Then  the  date  should  be  so 
stated  in  the  notice.  Although  the  sessions  have  found 
that  the  appellants  have  told  all  they  knew,  yet  it  appears 
that  they  have  found  this  without  hearing  any  evidence  on 
the  subject,  and,  if  they  may  so  find  without  evidence,  thej 
may  overrule  all  the  decisions  of  this  Court. 

Merivale,  on  the  same  side,  was  not  beard,  Lord  Den^' 
man  C.  J.  having  called  on  the  other  side  to  distinguish,  on 
the  ground  of  objection  first  argued,  the  present  case  from 
Reg.  V.  Middleton  in  Teesdale(d). 

Elliott  and  Bevan  contrj^.  The  notice  of  appeal  is 
not  bad;  it  need  not  state  that  the  hiring  was  for  a  year, 
and  there  is  an  obvious  distinction  between  an  examina- 
tion and  a  statement  of  the  grounds  of  appeal  in  this 
respect — that  inasmuch  as  an  examination  is  the  evidence 
on  which  the  justices  act  in  making  the  order  of  removal, 

(a)  7  A.  &  E.  685;  S.  C.  3  P.  &  (c)  10  A.  &E.  693;  5.  C.  ante, 

D.  469.  265. 

{b)  11  A. &  E.  616;  anie,  191.  (d)  10  A.  &  E.  688;  &  C.  3  P. 

&D.  473. 
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it  must  necessafily  disclose  all  the  essentiats  of  a  settlemeiit,  1841. 
otherwise  it  woaM  appear  that  Ihej  have  acted  without 
jurisdiction;  whereas  the  statement  by  the  appellants,  being  *  "*  vf 
merely  a  notice  of  the  settlement  they  intend  to  establish.  ^oethBotbt 
there  is  no  reason  for  its  commmiicating  that  the  hiring 
was  a  hiring  for  a  yesr,  as  it  must  be  either  that  or  nothing. 
The  appellants  are  not  required  by  the  Poor  Law  Amend- 
ment Act  to  give  more  than  the  grounds  of  their  appeal^ 
which  are  in  this  case  the  <'  settlement  by  hiring  and  ser- 
vice;*' and,  with  respect  to  circumstances  of  time  and  place 
it  has  been  found  diat  every  information  in  their  possession 
had  been  communicated. 

Lord  Dbnman  C«  J.— The  question  is  whether  the  no- 
tice of  appeal  discloses  any  settlement  at  all.  It  is  very 
difficult  to  lay  down  any  rule  which  parish  officers  may  not 
elude,  but  our  principle  is,  that  they  must  give  all  the  in- 
formation they  can.  I  certainly  do  not  see  by  what  means 
the  justices  arrived  at  the  conclusioo  that  the  appellants  in 
this  case  have  given  all  the  information  in  their  power.  But 
it  is  not  necessary  to  go  into  that  question,  because  it  is 
quite  clear  that,  when  appellants  meet  an  examination  by 
setting  up  a  subsequent  settlement,  the  settlement  set  up 
must  be  shewn  to  be  a  complete  settlement.  This  seems 
almost  a  truism.  It  is  argued  that,  where  the  appellants  set 
up  a  settlement  by  hiring  and  service,  it  cannot  be  inferred 
that  the  hiring  can  be  anjrthing  else  than  a  hiring  for  a  year. 
But  why  is  anything  to  be  left  to  inference  ?  In  conformity 
with  Reg.  V.  Middkton  in  Teesdak{a),  we  must  decide  that 
this  notice  is  insufficient 

Patteson  J. — If  this  statement  of  the  grounds  of  ap- 
peal be  looked  at  by  itself,  as  unconnected  with  the  examina- 
tion, it  is  wanting  in  proper  partieukrily  of  time,  and  is 
clearly  bad«  The  statement  is,  that  **  the  pauper  acquired 
a  settieffleirt  in  the  parinh  of  Atfhton,  in  (he  said  county  of 

(a)  10  A.  &  E.  688;  S.  C.  3  P.  &  D.  473. 
VOL.  I. — G.  D.     .  .  S  B 
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1841.        Devon,  by  hiring  and  service,  with  one  Edmund  Stooke, 
rj^^^X^^      °^  George  Teign,  in  the  said  parish,  subsequently  to  that 
o.  acquired  by  him  in  our  parish."     If  it  had  said  expressly 

North  B*^^^^^  ^^^^  ^^^  subsequent  settlement  had  been  gained  by  the  hiring 
and  service  mentioned  in  the  examination,  a  different  ques- 
tion would  have  arisen.  It  might  then  have  been  for  the 
justices  to  say  whether,  on  the  facts,  there  had  been  a  hiring 
for  a  year.  But,  as  the  notice  now  is,  the  hiring  relied  on 
by  the  appellants  may  be  a  different  hiring  from  that  in  the 
examination,  for  the  examination  is  not  referred  to.  The 
notice  of  appeal  should  have  shewn  such  a  hiring  as  would 
give  a  settlement. 

Williams  J. — The  meaning  of  the  Court  has  been,  that, 
as  well  in  the  statement  of  the  grounds  of  appeal  as  in  the 
examination,  a  complete  settlement  should  be  set  out,  and 
that  there  should  be  given  explicitly  all  such  information  as 
may  be  requisite  to  regulate  the  conduct  of  the  adverse 
party,  to  whom  the  document  is  sent. 

WiGHTMAN  J.  concurred.   , 

D.  Order  of  Sessions  confirmed. 


The  Queen  v.  The  Justices  of  the  West  Ridino. 
(Drighlington  i;.  PuDS£Y(a)). 

ground  of ap-    -t^ASHLEY,  on  the  second  day  of  Easter  term,  1842, 

peal,  iigainst     obtained  a  rule  to  shew  cause  why  a  mandamus  should  not 
an  order  of        ,  .  "^ 

removal,  <<the  issue,  commandmg  the  justices  of  the  West  Riding  to  enter 
said  J.  Af.  did 

in  the  years  (a)  Decided  in  Easter  term,  1842,  (May  6.) 

1828  &c.  rent 

and  occupy  for  the  space,  of  twelve  months  and  upwards  a  house  and  land  in  P.  (the 
respondent  township),  of  the  yearly  rent  and  value  of  10/.  and  upwards,  and  did  pay 
upwards  of  10/.  rent  for  the  same,  and  did  thereby  gain  a  settlement  in  the  said  town- 
ship:'' Held,  insufficient,  as  the  words  *<  occupy  n  house  and  land"  did  not  necessarily 
import  the  residence,  which,  as  being  a  constituent  part  of  the  setdement,  ought  to  have 
appeared  on  the  notice. 
A  roaDdamos  to  the  sessions  to  hear  an  appeal  must  be  applied  for  promptly. 
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continuances,  &c.  and  hear  an  appeal  against  an  order  for         i84l. 

the  removal  of  Ann  the  wife  of  John  Moorhouse,  &c.  from      ^-^^v^^^ 

the  township  of  Pudsey  to  the  township  of  Drighlington,  ,;. 

both  in  the  said  riding.  , J"*^'^*^  ^^ 

_,      ^  ,,      .  °  .  .  WestRidiwo. 

The  followmg  facts  were  stated  m  the  affidavit  of  the 

attorney  of  the  appellants  on  which  the  rule  was  obtained. 
The  appeal  was  entered  at  the  sessions  for  the  West  Riding, 
held  by  adjournment  at  Wakefield,  on  the  5th  of  January 
last.  The  appellants  in  their  grounds  of  appeal  relied  solely 
on  a  settlement  acquired  in  the  respondent  township  sub- 
sequently to  the  settlement  on  which  the  order  of  removal 
was  made,  and  one  of  their  grounds  of  appeal  was,  ''  that 
the  husband  of  the  pauper,  Attn  Moorhouse,  in  or  about  the 
years  1828,  IdSOy  1830^  some  or  one  of  them,  or  some 
parts  of  some  two  of  such  years,  did  rent  and  occupy  for  the 
space  of  twelve  months  and  upwards  a  house  and  land  at 
and  in  the  township  of  Pudsey  aforesaid,  as  tenant  to  one 
Mr.  CharnocK  of  Woodhouse,  gentleman,  of  the  yearly 
rent  and  value  of  10/.  and  upwards,  and  did  pay  upwards  of 
10/.  rent  for  the  same,  and  did  thereby  gain  a  settlement  in 
your  said  township  of  Pudsey."  The  appeal  came  on  to  be 
tried  at  the  above  mentioned  sessions  on  the  6th  of  January 
last,  when  the  respondents  objected  that  it  was  not  com- 
petent to  the  appellants  to  give  evidence  in  support  of  the 
said  ground  of  appeal,  inasmuch  as  that  ground  of  appeal 
did  not  contain  any  express  allegation  of  the  residence  of 
the  said  John  Moorhouse  in  the  respondent  township.  The 
Court,  after  argument,  gave  its  decision  in  or  nearly  in  the 
following  words: — "We are  compelled  to  decide  that  this 
notice  of  grounds  of  appeal  does  not  disclose  residence, 
which  is  a  necessary  ingredient  in  order  to  gain  this  settle- 
ment," and  they  refused  to  allow  the  appellants  to  give 
evidence  of  this  ground  of  appeal,  and  confirmed  the  order. 
The  appellants  then  applied  to  the  Court  that  a  special 
entry  might  be  made  to  the  effect  that  the  order  was  con- 
firmed on  account  of  the  omission  in  the  above  stated 
ground  of  appeal  of  all  statement  of  residence,  but  (he  Courl 

3e  2 
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1841.        declined  to  direct  any  such  special  entry  to  be  made,  and 
^"^'^^/^^      the  order  of  removal  was  therefore  confirmed  generally. 

i;.  The  affidavit  then  proceeded  to  account  for  the  delay  in 

J"*^*^^*  ®^  applying  for  this  rule,  and  stated  that  it  would  have  been 
moved  for  in  Hilary  term  last,  but  that  the  deponent  felt  it  to 
be  his  duty  to  consult  with  the  parish  officers  and  inhabitants 
of  the  appellant  township,  and  to  receive  their  sanction  for 
his  making  the  application.  That  he  therefore  shortly 
after  the  sessions  were  over  desired  the  assistant  overseer 
to  convene  a  meeting  of  the  inhabitants,  which  was  done. 
That  deponent  attended  at  the  meeting,  but  that  there  was 
such  a  thin  attendance  of  the  inhabitants  that  they  did  not 
deem  it  proper  to  authorise  the  application  to  this  Court, 
but  directed  him  to  take  the  first  opportunity  of  consulting 
counsel  thereupon,  and  then  report  to  a  meeting  of  the 
inhabitants  previous  to  Easter  term,  which  meeting  was  to 
determine  whether  the  application  should  be  made.  That 
during  the  last  Lent  assizes  at  York  deponent  did  accordingly 
consult  with  counsel  upon  the  subject,  and  afterwards  caused 
a  meeting  of  the  inhabitants  to  be  convened,  which  he  attended 
on  the  1st  of  April,  and  that  such  meeting  passed  a  resolu- 
tion authorising  the  deponent  to  proceed  in  the  business. 

Before  shewing  cause  on  the  merits  it  was  objected  that 
the  rule  should  have  been  applied  for  in  Hilary  term.  To 
this  it  was  answered  that  no  unreasonable  delay  had  oc- 
curred, as  an  application  for  a  mandamus  to  the  justices 
was  not  like  a  mere  notice  of  appeal  which  the  parish 
officers  might  take  upon  themselves  to  give,  but  was  an 
eitraordinary  step,  as  to  the  expediency  of  which  it  was 
right  that  they  should  take  advice;  that  the  appellants  there- 
fore could  not  reasonably  be  expected  to  come  to  this 
Court  at  the  beginning  of  Hilary  term,  and  that,  unless  they 
bad  then  applied,  the  rule,  being  in  a  Yorkshire  case, 
would  not  have  been  drawn  up  to  shew  cause  against,  be- 
fore Easter  term,  so  that  no  time  had  been  lost.  [Lord 
Denman  C.J.  Although  there  is  no  absolute  rule  of  prac- 
tice upon  the  subject,  yet  it  should  be  clearly  understood 
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that  an  applicatioo  of  this  nature  should  be  made  with  rea^  184J. 
sonable  promptitude.  I  doubt  whether  the  present  applica- 
tion has  been  so  made,  but  my  brothers  think  that  we  should 
hear  the  case,  as  there  has  been  jio  distinct  notice  of  our  «r  ^^^p^^ 
practice  in  this  respect.  We  certainly  approve  of  the  con- 
duct of  parish  officers  who  do  not  rush  hastily  into  litiga- 
tion, but  I  think  these  applications  should  be  made  very 
speedily  after  the  sessions,  otherwise  the  situation  of  the 
litigant  parties  may  be  altered  in  the  interval.] 

Sir  G.  Letoin  and  Drinkwaier  shewed  cause,  and  con- 
tended that  the  grounds  of  appeal  were  insufficient,  because 
they  did  not  fix  the  date  of  the  occupation  with  precision, 
and  also  because  it  was  consistent  with  them  that  the  pau- 
per had  occupied  the  tenement  in  the  respondent  parish  by 
his  servants,  without  personally  residing  there  himself. 

Hall  and  Paskley  contri.  There  is  a  sufficient  allega- 
tion of  the  party's  residence,  and,  though  the  sessions 
thought  otherwise,  their  decision  was  come  to  under  a  mis- 
taken sense  of  legal  compulsion,  and  is  therefore  not  con- 
clusive. The  word  **  occupation"  may  no  doubt  vary  in  its 
import  with  the  subject-matter  to  which  it  is  applied,  but, 
"  as  applied  to  a  house,  undoubtedly  implies  personal  re- 
sidence," per  LiiiledaleJ.  in  Rex  v.  Ditcheat{a). 

The  word  must  also  be  used  in  this  sense  in  the  66th 
section  of  the  Poor  Law  Amendment  Act  itself,  where  pro- 
visions are  made  with  respect  to  settlement ''  by  occupying 
a  tenement.''  If  the  word  "  occupy"  is  considered  equivo- 
cal, it  is  difficult  to  say  what  word  the  appellants  should 
have  employed,  for  it  seems  that  the  word  ''  reside"  itself 
might  be  open  to  objection.  "  The  place  where  he  lies, 
sleeps  or  eats,  doth  not  make  him  a  parishioner  only;  but  also 
forasmuch  as  he  manures  lands  in  H.,  and  by  that  is  resident 
upon  it,  that  makes  him  a  parishioner:"  Jeffreys  case  (6), 
and  the  word  'inhabit"  would  be  equally  uncertain:  £  Inst. 

(a)  9  B.  &  C.  176;  5.  C.4  M.  &  R.  151.  (6)  5  Rep.  67 a* 
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702,  on  tbe  Sutute  of  Bridges.    The  Court  will  construe  this 

_     _  notice,  as  it  does  every  other  instrument,  ut  res  masis  valeat. 

The  Queen  .     . 

v,  &c.    There  can  be  no  doubt  that  the  word  **  occupy/'  in  its 

Justices  of  popular  and  natural  seny,  includes  personal  residence,  and 
it  must  be  remembered  that  this  notice  of  appeal  is  the 
language,  not  of  one  lawyer  to  another,  but  of  one  parish 
oflScer  to  another.  ''  Benign^  interpretamur  chartas  propter 
siniplicitatem  laicorum :"  2  BL  Com.  879*  '^  It  is  the  oflSce 
of  judges  to  take  and  expound  the  words  which  common 
people  use  to  express  their  meaning,  according  to  their 
meaning,  and  therefore  it  shall  be  here  taken  not  according 
to  the  true  definition  of  it,  because  that  does  not  stand  with 
the  matter,  but  in  such  sense  as  the  party  intended  it:" 
Hill  V.  Grange  (a).  Certainty  to  a  common  intent  is  suffi- 
cient in  this  case ;  '*  by  a  common  intent,"  says  Buller  J. 
in  Dovaston  v.  Paifne  (6),  ''  I  understand  that  where  words 
are  used  which  will  bear  a  natural  sense,  and  also  an  artifi- 
cial one,  or  one  to  be  made  out  by  argument  or  inference, 
the  natural  sense  shall  prevail ;"  and  see  Rex  v.  Mayor  of 
Lyme  Regis  (c). 

The  occupation  alleged  is  in  the  respondent  parish,  so 
that  the  parties  to  whom  the  notice  was  sent  would  have  no 
difficulty  in  making  inquiry,  and  they  could  not  ascertain 
the  fact  of  occupation,  as  to  which  full  particulars  are  given, 
without  at  the  same  time  ascertaining  the  fact  of  residence. 
This  case  therefore  stands  clear  of  the  recent  decisions 
of  this  Court,  which  have  proceeded  on  the  necessity  of 
contending  parishes  supplying  to  each  other  full  information 
of  the  case  intended  to  be  set  up  at  the  sessions.  [Lord 
Denman  C.  J.  It  has  often  been  laid  down  to  be  essential 
that  parties  should  give  each  other  full  information,  but  that 
is  not  of  itself  sufficient.  Parties  may  generally  know  what 
is  intended  by  each  other,  but  we  think  it  reasonable,  when 
they  are  required  to  furnish  each  other  with  the  *'  grounds** 
of  removal  and  of  appeal,  that  the  ingredients  necessary  to 
make  up  the  settlement  relied  on  should  be  stated  on  either 

(fl)  Plowd.  170  a.  (k)  9  H.  Bt.  530.  (c)  1  Doug.  159. 
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side.]     The  precise  year  of  the  renting  is  not  stated,  but  the         1841. 
date  is  given  with  sufficient  precision.    [Lord  Denman  C.J.      ^^^^f*^ 
The  appellants  may  have  given  the  best  information  they  v. 

could;  we  certainly  always  desire  particularity  as  to  time.]    ^^^^^^^  ^^ 

Patteson  J.  (a) — I  admit  that  the  word  "  occupy"  in 
this  ground  of  appeal  would  convey  to  ninety-nine  men  out 
of  a  hundred  that  the  pauperis  husband  resided  in  the  house. 
But  we  have  to  construe  a  notice  under  an  act  of  parliament, 
and  the  notice  must  have  legal  certainty.  It  is  said  that 
"  occupation"  in  this  case  must  mean  **  residence.'^  I  do 
not  think  so,  or  even  that  the  words  "  actual  occupation*' 
would  have  that  meaning.  A  man  may  actually  occupy  a 
large  estate  which  has  no  house  whatever  upon  it.  The 
word  "  occupation,**  therefore,  does  not  in  itself  necessarily 
involve  residence;  and,  even  in  the  case  of  bouses,  a  man 
may  occupy  two  houses  in  different  parishes;  he  may  re- 
side in  one  house  himself,  and  occupy  the  other  by  his 
servants  residing  in  it,  yet  he  could  not  himself  be  said  to 
reside  in  the  parish  where  the  last  mentioned  house  is  situate. 
Some  other  words  in  addition  to  the  word  "  occupy**  were 
necessary  in  this  case  to  remove  doubt  and  to  shew  a  resi- 
dence in  the  respondent  parish  for  forty  days.  The  notice 
here  does  not  necessarily  import  such  residence,  and,  though 
our  construction  may  appear  strict,  the  Court  has  decided 
that  such  notices  must  state  such  facts  as  necessarily  import 
a  settlement. 

Williams  J. — ^The  decisions  of  this  Court  do  undoubt- 
edly savour  somewhat  of  strictness ;  but  our  principle  has 
been  to  compel  both  respondents  and  appellants  to  give 
full  information  to  each  other  of  the  case  relied  upon.  In 
pursuance  of  this  principle,  we  hold  that  it  is  not  enough  in 
these  instruments,  when  a  settlement  is  set  up  in  them,  to 
give  the  legal  result  of  facts  by  stating  generally  any  parti- 
cular head  of  settlement,  but  that  the  constituent  parts  of 

(a)  Lord  Denman  C.  J.  had  left  the  Court  before  the  conclusion  of 
the  argument. 
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1841.        such  settlement  must  also  be  specified.     The  question  here 

The  Queen    '^*  whether  the  occupation  stated  necessarily  implies  the 

V.  residence  also  in  the  respondent  parish.     I  do  not  think 

West  Riding.  ^^  does;  there  should  have  been  an  express  allegation  of 

residence. 

WiGHTMAN  J. — It  follows,  from  the  principle  that  a  set- 
tlement must  be  shewn  in  these  notices,  that  the  residence 
should  have  been  shewn  in  this  case.  Occupation  does  not 
necessarily  include  residence;  a  man  may  occupy  lands  with 
no  house  upon  them,  and  even  a  house  he  may  occupy  by  his 
servants.     It  is  better  that  distinct  terms  should  be  used. 

Patteson  J. — I  am  requested  by  Lord  Denman  to  say 
that  he  quite  agrees  with  us  in  our  decision. 

D.  Rule  discharged  (n). 

(a)  See  Reg.  v.  Norih  Bovey,  ante,  701. 


S^urday,  LanE  r.   MuLLINS. 

Nov.  6th, 

Where  a  plain-  ASSUMPSIT  by  drawer  against  the  acceptor  of  a  bill  of 
tiff,  in  an  ac-  ,  ^      i  ,^ci 

tion  on  a  bill     exchange  for  1 1 251. 

of  exchange,         The  plaintiflF  had  demurred  to  the  defendant's  plea,  and 

has  obtained  •       •  .     i 

judgment  on     had  obtained  judgment  on  the  demurrer. 

deiiiurrer,hei8       Qn  the  assessment  of  damages  on  the  demurrer  before 

entitled,  at  the  ... 

asftessnient  of   hord  Denman  C.J.  at  the  Middlesex  sittings  after  last  Tri- 

the°demurrer  "**^  term,  the  bill  was  nut  produced,  on  which  the  defend- 
to  the  full  ant's  counsel  contended  that  the  plaintiff  was  entitled  to 
bill,  without     nominal  damages  only,  but  his  lordship  directed  an  assess- 

producing  it      ^ent  of  damages  for  the  full  amount  of  the  bill, 
in  evidence. 

Wordsworth  now  moved  for  a  new  inquiry,  and  cited 
Marshall  V.  Griffin  (&).  [Lord  Denman  C.  J.  The  reason 
there  given  why  the  bill  is  to  be  produced  after  judgment 
by  default,  that  the,  jury  may  see  whether  there  is  any  in- 

(6)  Ry.  &  M.  41. 
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dorsement  of  payment  on  it,  does  not  apply  since  the  late 
rule,  which  says  that  payment  cannot  be  proved,  unless 
pleaded,  even  in  mitigation  of  damages.]  The  bill  may  not 
have  the  proper  stamp,  and  it  should  always  be  produced, 
that  the  correctness  of  the  stamp  may  be  ascertained,  for 
the  31  Geo.  3,  c.  25,  enacts  not  only  that  no  bill  shall  be 
pleaded  or  given  in  evidence  unless  it  is  properly  stamped, 
but  adds,  ''  or  be  good,  useful,  or  available  in  law  or 
equity .**  He  cited  also  Billers  v.  Bowles  (a),  Ellis  v. 
Wall{b),  and  Snowden  v.  Thomas  (c). 

Per  Curiam  (d). 

D.  Rule  refused. 

(a)  Barnes'  notes  in  C.  P.  233.  (d)  Lord  Denman  C.  J.,  Wil- 

(b)  Baraes'  notes  in  C.  P.  934,        liam,Coleridge  and  Wighlman  Js. 

(c)  9  W.  Bl.  748. 


The  Queen  v.  Lady  Emily  Ponsonby  and  others  («). 

On  appeal  to  the  Middlesex  Quarter  Sessions  in  Novem-  5*"PVi"i 

■^■^  .  .  Court  Palace 

ber,  1841,  against  a  rate  made  in  February,  1839,  for  the  has  not  been 

personally  oc- 
(e)  Decided  in  Easter  term,  1848  (April  23rd).  copied  by  the 

sovereign  for 
about  100  years.  It  contains  state  apartments,  in  which  there  is  a  collection  of  pic- 
tores,  the  property  of  the  crown,  and  open  to  public  inspection.  A  guard  of  honour  is 
always  on  duty  at  the  palace,  and  divine  service  is  regularly  performed  therein  by  a 
chaplain  appointed  by  the  crown.  Sentinels  are  posted  at  the  various  entrances  to  the 
palace  grounds,  and  those  entrances  are  opened  and  closed  at  the  pleasure  of  the  crown. 
The  housekeeper  is  the  only  servant  of  the  crown  who  resides  in  the  palace.  Several 
apartments  are  occupied  by  private  individuals,  but  not  as  annexed  to  any  office  under 
the  crown,  or  in  discharge  of  any  service  to  the  crown.  These  apartments  are  assigned 
by  the  warrant  of  the  Lord  Chamberlain,  directing  the  housekeeper  to  deliver  the  keys  of 
certain  apartments  to  such  persons  as  b)r  the  favour  of  the  crown  are  allowed  to  occupy 
them.  Some  part  of  the  occupier's  family  is  required  by  the  warrant  to  reside  a  part  of 
every  year;  but  no  specified  term  or  interest  is  grantea  by  the  warrant.  Previously  to 
such  persons  taking  possession,  the  apartments  are  put  into  repair  if  necessary,  at  the  ex- 
pense of  the  crown;  afterwards  the  occupiers  themselves  have  to  repair;  but  all  repairs 
are  done  under  the  direction  of  the  crown  officers.  Many  of  the  apartments  so  occupied 
<»mmunicate  with,  the  state  apartments ;  the  doors  of  communication  are  kept  locked 
during  such  occupation,  but,  it  in  the  general  care  of  the  palace,  the  housekeeper  finds 
it  necessary  to  open  those  doors,  she  exercises  the  power  of  doing  so  and  of  passing 
throogh  the  apartments  so  occupied. 

Heid,  that  the  occupiers  of  such  apartments  had  such  an  exclusive  occapation  as  to 
render  them  liable  to  the  poor-rate. 
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1841.        poor  of  the  parish  of  Hampton  in  the  said  county,  and  to 

'^^''^^      which  rate  the  defendants  (the  appellants)  were  assessed  as 

V.  occupiers  of  apartments  in   Hampton  Court   Palace,  the 

PoNftONBT.     sessions  dismissed  the  appeal,  subject  to  the  opinion  of  this 

Court  upon  the  following  case : — 

Hampton  Court  Palace,  situate  in  the  parish  of  Hamp- 
ton, in  the  county  of  Middlesex,  was  built  by  Cardinal 
tVolsey  in  the  year  1514,  and  presented  by  him  to  King 
Henry  8th,  in  the  year  1525;  since  which  period,  and  up 
to  the  present  time,  it  has  constituted  part  of  the  royal  de- 
mesnes appurtenant  to  the  crown  of  England.  After  the 
decease  of  that  monarch,  the  palace  continued  to  be  a  place 
of  occasional  residence  of  the  sovereigns  of  England  until 
some  time  in  the  tenth  year  of  the  reign  of  King  George  2nd, 
who  was  the  last  sovereign  who  personally  occupied  it; 
from  which  time,  and  up  to  the  present  date  (embracing  a 
period  of  upwards  of  a  century),  the  palace  has  ceased  to 
be  a  place  of  the  actual  personal  residence  of  the  crown. 
The  palace  contains  a  suite  of  rooms  called  '^  the  state 
apartments,"  all  of  which  contain  a  collection  of  pictures, 
the  property  of  the  crown,  to  which  the  public,  under  cer- 
tain regulations,  are  permitted  to  have  access;  a  room, 
called  by  the  name  of  *^  the  board  of  green  cloth,"  and  a 
gallery,  which  the  public  are  not  permitted  to  enter,  and 
which  are  used  as  a  depository  for  lumber.  For  the  last 
sixty  years  the  state  apartments  have  not  been  used  for  any 
other  purpose,  and  are  not  included  in  the  present  assess- 
ment. A  guard  of  honour  is  always  on  duty  at  the  palace, 
and  divine  service  is  regularly  performed  therein  by  a  chap- 
lain appointed  and  paid  by  the  crown.  The  palace,  as  well 
as  the  gardens  which  surround  it,  are  maintained  and  kept 
in  order  by  the  crown,  and  the  produce  of  the  gardens 
(which  gardens  are  not  assesssed)  is  applied  to  her  Majes- 
ty's use.  Sentinels  are  posted  at  the  various  entrances,  and 
those  entrances  are  opened  and  closed  at  the  pleasure  of 
the  crown. 

The  housekeeper  of  the  palace  (who  is  the  only  officer  of 
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the  royal  establishment  resident  in   the   palace)  formerly         1841. 
employed  servants  to  shew  the  pictures,  and  received  a  fee       ^^^'^"^-^ 

•r  .-  '  r      ^  rr  The  QuEEM 

or  gratuity  for  such  view  as  a  perquisite  of  office.     Upon  «. 

the  decease  of  Lady  Emily  MojUague,  the  late  housekeeper,     PoNsoHBr. 
the  state  apartments  were  thrown  open  for  the  gratuitous 
admission  and  view  of  the  public,  under  the  superintendence 
of  persons  in  the  dress  of  police  constables,  but  appointed 
and  paid  by  the  crown. 

There  are  several  other  apartments  in  the  palace  which 
are  in  the  occupation  of  private  individuals.  Some  consist 
of  spacious  drawing  rooms,  dining  rooms,  bed  rooms,  serv- 
ants* rooms,  kitchens,  and  other  domestic  offices,  suitable 
for  the  residence  and  accommodation  of  persons  with  con- 
siderable household  establishments,  and  are  now  and  always 
have  been  occupied  by  persons  of  rank  and  distinction,  and 
others  are  occupied  by  persons  of  respectable  station. 

One  of  the  parties  included  in  the  rate  appealed  against 
is  a  Mr.  Grundy,  the  husband  of  the  housekeeper  of  the 
palace,  appointed  and  paid  by  the  crown,  who,  as  such 
housekeeper  and  for  the  proper  performance  of  her  duty, 
resides  (with  her  husband  and  children)  in  the  part  of  the 
palace  set  apart  for  her  use,  and  in  respect  of  which  her 
husband  is  rated.  With  this  exception,  and  that  of  some 
other  persons  similarly  situated,  the  several  suites  of  apart- 
ments occupied  by  private  individuals  are  not  enjoyed  by 
them  as  appurtenant  or  annexed  to  any  office  under  the 
crown,  but  are  occupied  by  virtue  of  a  written  grant  or 
warrant,  made  by  the  lord  chamberlain  of  her  Majesty's 
household,  in  the  following  form : — 

'*  These  are  to  require  you  to  deliver  or  cause  to  be  de- 
livered unto the  keys  and  possession  of  the  following 

lodghigs  in  her  Majesty's  palace  of  Hampton  Court,  viz. 
[here  follows  a  list  of  the  apartments,  together  with  a  de- 
scription of  their  situation  in  the  palace,]  which  lodgings 

arc  to  be  inhabited  by or  some  part  of family,  a 

part  of  every  year,  or  they  will  be  considered  vacant  and 
disposed  of  accordingly;  and,  when  the  family  are  absent 
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from  Hampton  Court,  It  is  expected  that  one  of  their  serv- 
ants should  be  left  in  their  lodgings,  or  that  the  keys  thereof 
be  left  with  you  or  the  housekeeper  for  the  time  being :  and 
for  so  doing  this  shall  be  your  warrant.     Given  under  my 

hand  and  seal  this day  of 18 — ,  in  ihe year 

of  her  Majesty's  reign.  ,  lord  chamberlain. 

«<  To ,  housekeeper  of  her  Majesty's 

palace  of  Hampton  Court." 

In  some  cases  the  names  of  two  or  more  individuals 
(members  of  the  same  family)  have  been  included  in  one 
warrant. 

The  occupiers  of  these  suites  of  apartments  provide  at 
their  own  expense  any  kind  of  household  furniture  and  fix- 
tures requisite  for  the  furnishing  and  fitting  up  of  such 
apartments. 

Previously  to  occupiers  taking  possession  of  the  apart- 
ments, such  repairs  as  may  be  considered  by  the  officers  of 
the  crown  as  necessary  to  be  done  to  such  apartments,  are 
done  at  the  expense  of  the  crown ;  but  in  some  instances, 
where  the  repairs  desired  for  the  accommodation  of  such 
occupiers  have  been  of  such  a  nature  as  to  require  a  con- 
siderable outlay,  such  repairs  have  been  effected  at  the 
joint  expense  of  the  crown  and  occupier;  but  all  alterations 
or  additional  works  required  by  the  occupiers  are  done  at 
their  own  expense,  and  in  some  instances  such  additional 
works  and  alterations  have  amounted  to  1000/.  and  upwards. 
Afterwards  the  occupiers  are  bound,  at  their  own  expense, 
to  do  whatever  internal  works,  alterations  and  repairs  may 
be  found  necessary  for  keeping  up  and  preserving  the 
apartments  in  a  proper  and  tenantable  condition,  or  which 
they  may  consider  essential  to  their  greater  convenience  and 
enjoyment ;  but  no  works,  alterations  and  repairs  are  done 
except  under  the  directions  of  the  officers  of  her  Majesty's 
Office  of  Woods,  &c.,  and  the  government  contracting 
tradesmen  are  employed  and  paid  by  the  occupiers  of  the 
apartments. 

A  periodical  survey  is  made  of  the   apartments  every 
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second  year  by  the  oflScers  of  the  crown,  and  a  report  made 
of  the  repairs  necessary  for  placing  them  respectively  in 
tenantable  repair ;  and  notices  (of  which  the  following  are 
copies)  are  given  by  the  crown  to  the  occupiers,  to  have 
such  repairs  done,  which  are  done  by  them  accordingly : — 

"  Office  of  Woods,  &c.  20  March,  1841. 
**  In  pursuance  of  her  Majesty's  command,  signified  to 
the  chief  commissioner  of  her  Majesty's  Woods,  &c.  an 
inspection  of  the  several  apartments  at  Hampton  Court 
palace*  held  by  grace  and  favour  of  her  Majesty,  will  take 
place  in  the  ensuing  summer,  and  in  the  summer  of  every 
succeeding  second  year,  of  which  due  notice  will  be  given 
to  each  of  the  several  occupiers,  who  after  such  survey  and 
inspection  will  be  required  to  execute  whatever  internal 
Morks  and  repairs  may  be  found  necessary  for  keeping  up 
and  preserving  the  apartments  in  a  proper  and  tenantable 
condition.  (Signed)  Duncannon. 

A.  Milne.     Cha.  Gore.'' 

"  Her  Majesty's  Office  of  Woods,  &c.  22  Sep.  1841. 
**  Referring  to  the  notice  of  20  March  last,  addressed  to 
you  by  this  board,  I  beg  to  inform  you  that  a  survey  has 
been  made  of  the  present  state  of  the  interior  of  the  apart- 
ments you  occupy  by  the  grace  and  favour  of  the  sovereign 
in  Hampton  Court  palace,  and  the  repairs,  &c.  (according 
to  the  statement  on  the  other  side)  are  reported  as  necessary 
for  placing  your  apartments  in  tenantable  repair.  I  am,  on 
behalf  of  the  commissioners  of  her  Majesty's  Woods,  8cc. 
to  request  that  you  will,  at  your  earliest  convenience,  give 
directions  for  executing  the  works  enumerated,  which  must 
be  done  under  the  directions  of  the  officers  of  this  board. 

(Signed)         A.  Milne, 
''  The  apartments  require  a  general  repair;  painting,  white- 
washing, 8cc.  (or  as  the  case  may  be,  varying  according 
to  circumstances.)" 

The  number  of  families  now  occupying  such  suites  of 
apartments  in  the  palace  may  be  taken  to  amount  to  from 
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1841.        60  to  70s  and  the  number  of  servants  in  their  employment 
Tho^^       ™*^  ^*  computed  on  an  average  at  between  150  and  200. 

V,  Instances  exist  in  which  the  holders  of  warrants  for  such 

PoHsovBT.  apartments  derive  considerable  pecuniary  emolument  to 
themselves  by  accommodating  other  persons  with  the  use 
of  the  same  in  consideration  of  sums  of  money  paid  in  gross 
and  also  by  way  of  yearly  rent ;  and  instances  have  occurred 
where  others  have  derived  emolument  by  taking  in  inmates 
or  lodgers  to  board  and  lodge,  or  only  to  lodge,  with  them 
in  such  apartments,  and  others  by  carrying  on  or  exercising 
their  several  trades  or  professions  therein,  but  none  of  these 
acts  have  been  done  with  the  sanction  or  privity  of  the 
crown. 

Maoy  apartments  occupied  by  private  individuals  com- 
municate with  the  state  apartments^  and  the  doors  of  com- 
munication are  kept  locked  during  such  occupation ;  but,  if, 
in  the  general  care  of  the  palace,  the  housekeeper  finds  it 
necessary  to  open  these  doors,  she  exercises  the  power  of 
doing  so,  and  of  passing  through  the  apartments  which  are 
so  occupied. 

Some  of  the  apartments  have  exclusive  outward  entrances, 
opening  upon  the  public  high  road  and  barge  walk. 

In  the  sixth  year  of  the  reign  of  King  William  3  and 
Queen  Mary,  the  parishioners  of  Hampton,  feeling  them- 
selves peculiarly  aggrieved  by  the  increased  charges  on  the 
parish  funds,  arising  from  the  relief  of  poor  persons  who 
followed  the  court,  and  by  workmen  then  engaged  in  the 
alterations  making  at  the  palace,  petitioned  the  crown  for 
redress,  when  their  Majesties  were  pleased  to  grant  to  them 
an  annual  pension  of  50/.,  payable  out  of  the  receipts  of  the 
Exchequer,  by  writ  of  privy  seal,  of  which  writ  the  follow- 
ing is  a  copy  : — 

*'  October,  1694.  Anno  Regis  et  Reginn  Gulielmi  et 
Maria  sexto.  Poore  of  the  towne  of  Hampton.  Penson. 
A  warrant  unto  the  Exchequer  to  pay  out  of  monies  (not 
appropriated  to  particular  uses  by  act  of  parliament)  to  the 
churchwardens  of  the  parish  of  Hampton  for  the  time  being 


The  Queen 

V. 
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a  penson  of  fiftie  pounds  yearly  daring  their  Majerty*s  •  ^841. 
pleasure,  for  the  support  of  the  poore  of  that  towne,  at  four 
quarterly  payments,  to  commence  from  Michaelmas  last, 
and  to  be  distributed  by  the  said  churchwardens  as  the  Ponbomby. 
yicar  of  the  said  parish  and  the  under  housekeeper  of  their 
Majesties  royal  palace  of  Hampton  Court  shall  direct. 
Subscribed  by  Sir  John  Nicholas,  by  warrant  under  his 
Majesty's  royal  sign  manual;  countersigned  by  the  lords 
commissioners  of  the  Treasury.     Dated  the  18th  ." 

This  pension  has  from  time  to  time  varied  in  its  amount, 
by  reason  of  the  land  tax  and  other  taxes  attaching  on  it. 
For  some  years  immediately  following  the  time  of  the  grant, 
it  was  received  by  the  under  housekeeper  of  the  palace,  and 
distributed  by  him  at  his  discretion.  It  has  for  many  years 
last  past  been  received  by  the  churchwardens,  and  applied 
by  them  in  aid  of  the  funds  created  and  established  by  and 
with  the  other  charitable  donations  given  generally  by  the 
donors  to  the  use  of  the  poor  of  the  said  parish  of 
Hampton. 

If  the  Court  shall  be  of  opinion  that  the  appellants  were 
rateable  in  respect  of  their  several  occupation  of  the  pre- 
mises, then  the  said  rate  and  the  order  of  sessions  confirming 
the  same  shall  stand  confirmed ;  but,  if  the  Court  shall  be 
of  a  contrary  opinion,  then  the  said  rate  and  the  order  of 
sessions  confirming  the  same  shall  be  quashed. 

JSrkf  Kelly  and  Adolphus,  in  support  of  the  order  of 
sessions  (a).  The  persons  rated  are  occupiers.  Hampton 
Court  is  not  now  a  place  of  royal  residence ;  and,  as  the 
exemption  of  the  sovereign  from  rateability  is  personal,  that 
exemption  cannot  be  extended  to  others  who  happen  to 
occupy  the  property  of  the  sovereign.  In  Rex  v.  Terrott{b), 
where  the  commanding  officer  was  held  rateable  for  certain 

(a)  It  was  agreed  that  the  bus-  be  argued  with  reference  to  the 
band  of  the  housekeeper  was  not  other  persons  included  in  the  rate, 
rateable,  and  that  the  case  should  (6)  S  East,  514. 
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apartments  in  which  he  resided  in  barracks,  the  law  respect- 
fp^^'^X^^       ing  the  rateabilitj  of  persons  occupying  crown  property  is 
V.  clearly  explained    by  Lord  Ellenborough  C,  J.    **  If  the 

party  rated/'  he  observes,  "  have  the  use  of  the  building  or 
other  subject  of  the  rate  as  a  mere  servant  of  the  crown,  or 
of  any  public  body,  or  in  any  other  respect,  for  the  mere 
exercise  of  public  duty  therein,  and  have  no  beneficial  occu" 
pation  of  or  emolument  resulting  from  it  in  any  personal 
and  private  respect,  then  he  is  not  rateable.  I'he  property 
of  the  crown  in  the  beneficial  occupation  of  a  subject ,  whe- 
ther he  be  a  civil  officer  of  the  crown,  as  in  Lord  Bute*s 
case  (who  was  ranger  of  the  new  park  near  Richmond), 
and  in  the  case  of  the  comptroller  of  Chelsea  Hospital, 
Eyre  v.  Smallpage,  2  Burr.  1059  (a)>  or  as  a  military  officer, 
as  in  Hurdis*s  case  (6),  is  in  each  case  equally  rateable : 
for  in  these  cases  each  of  the  persons  rated  had  a  degree  of 
personal  bene6t  and  accommodation  from  the  property  en- 
joyed by  him  ultr&  the  mere  public  use  of  the  thing ;  and 
which  excess  of  personal  benefit  and  accommodation  ultr& 
the  public  use  may  be  considered  as  so  much  of  salary  and 
emolument  annexed  to  the  office,  and  enjoyed  in  respect  of 
it  by  the  officer  for  the  time  being.  But  if  the  use  of,  or  re- 
sidence upon,  the  property  be,  either  as  the  servant  of  the 
crown  and  for  public  purposes  only,  as  in  Lord  SomersU 
case  (c),  or  as  a  mere  public  officer  or  servant,  or  of  any 
other  description,  such  as  the  superintendent  of  the  Philan- 
thropic Society,  Rex  v.  Field,  5  T.  R.  587i  the  trustees  of 
a  meeting-house,  the  servants  at  St.  Luke's,  the  masters  in 
Chancery  {d)  in  respect  of  their  public  offices ;  in  all  such 
cases  the  parties  having  the  immediate  use  of  the  property 
merely  for  such  purposes  are  not  rateable ;  because  the  oc- 
cupation is  throughout  that  of  the  public,  and  of  which 
public  occupation  the  individuals  are  only  the  means  and 
instruments."    The  law,  as  laid  down  in  this  passage,  is 

(a)  Cited  there.  (c)  S  T.  R.  879. 

(6)  3  T.  R.  497.  (rf)  3  B,  &  P.  129. 


AFTER  MICHAELMAS  TERM,  V  VICT.  721 

supported  by  the  cases  there  cited,  and  also  by  Rex  v.  Ma*        1841. 
thetos  (a),  the  case  of  the  Officers  of  Greenwich  Hospital  (A),    J^^^^X^^ 
and  JRex  v.  Governor,  and  Company  of  Chelsea  Waier*  ©. 

works  {c).  PoHWHBr. 

So  in  another  class  of  cases^  not  relating  to  the  occupa- 
tion of  crown  property,  it  has  been  held  that  persons  who 
are  in  the  occupation  of  almshouses  are  rateable :  Rex  v« 
Munday  (rf),  Rex  v.  Green  (e).  [Rex  v.  St.  Gilesj  York  (/), 
2%e  Governor  of  the  Poor  of  Bristol  v.  Wait  (g),  and  Rex 
V.  Mayor  of  York  (A),  were  also  then  referred  to.] 

On  the  other  hand,  where  crown  or  public  property  is 
occupied  solely  for  the  performance  of  a  duty  to  the  crown 
or  to  the  public,  without  any  beneficial  occupation,  the  oc- 
cupier is  not  rateable :  Lord  Amherst  v.  Lord  Sommers  (i). 
Rex  V.  Sculcoates  (A),  Reg.  v.  Exminster  (/),  Reg.  v.  Justices 
of  Worcestershire  (m). 

On  what  ground  can  it  be  contended  that  the  appellants 
in  this  case  are  not  rateable  ?  They  do  not  occupy  in  order 
to  perform  any  service  for  the  crown  or  the  public ;  so  that 
their  occupation  must  be  beneficial ;  and  the  power  of  the 
housekeeper  to  enter  certain  of  the  apartments  is  analogous 
to  the  right  often  reserved  by  landlords  for  the  purpose  of 
ascertaining  the  state  of  repairs,  and  does  not  render  the 
occupation  the  less  exclusive.  It  is  immaterial  that  the 
crown  occupies  by  its  housekeeper  so  much  of  the  palace 
as  constitutes  the  state  apartments.  There  was  a  part  oc- 
cupation by  the  crown  in  Lord  Bute  v.  Grindall  (n)  and 
Rex  v.  The  Chelsea  Waterworks  Company  (c).  The  last 
case  shews  also  that  a  party  may  be  rateable,  though  bis 

(a)  Cald.  1.  M.  S8d. 

ib)  Cited  2  Burr.  1059.  (A)  6  A.  &  £.  419;  5.  C.  1  N. 

(c)  5  B.  &  Ad.  156;  S.C.  9  N.      &  P.  539. 

&  M.  76r.  (t)  8  T.  R.  3r«. 

(d)  1  East,  584.  {k)  12  East,  40. 
(c)  9  B.  &  C.  203;  S.C.  4  M.  (/)  4  P.  &  D.  69. 

&  R.  164.  (m)  11  A.  &  E.  57;  5.  C.  3  P. 

(/)  3B.&Ad.573.  &  D.  8. 

(g)  5  A.  &  E.  1 ;  5.  C.  6  N.  &         (n)  1  T.  R.  338. 
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1841.        occupation  is  at  the  will  of  another,  and  not  necessariij  of  a 

j^Z^^      pennanent  character.     By  the  statute  of  43  Eliz.  c.  2,  the 

V,  rate  is  to  be  raised  from  week  to  week.    The  appellants  or 

PoHsoHBT.    (jiQif  servants  may  gain  settlements  in  the  parish ;  it  is  fair 

therefore  that  they  should  contribute  to  bear  its  burdens. 

Sir  ;*.  Pollock  A.  G.  and  Hodges,  contri.  The  law  rela- 
tive to  this  subject  is  clear;  and  the  question  now  before 
the  Court  is  rather  a  question  of  fact  The  appellants  in 
this  case  are  not  rateable;  because  it  is  plain,  upon  the  facts 
stated,  that  they  have  no  tenancy,  occupation,  or  legal  in- 
terest whatever,  but  merely  a  permissive  use  which  is  not 
exclusive.  In  Lord  Bute  v.  Grindall  (a)  Lord  Bute  was 
found  to  be  the  occupier  of  the  arable  land  at  least ;  and  in 
Rex  V.  Chehea  Waterworks  Company  {b)  the  company  had  an 
exclusive  occupation  of  the  reservoir  and  pipes,  and  the  judg- 
ment proceeded  upon  that  ground.  ''  In  order  to  constitute 
a  rateable  occupier,  it  is  necessary  not  only  that  the  person 
should  have  possession,  but  that  he  should  have  such  a 
control  and  dominion  over  the  subject  as  implies  freedom 
from  any  paramount  occupation,  or  direct  interference  by  a 
superior  with  his  domestic  arrangements  and  internal  ma- 
nagement." '^  No  lodger,  though  possessing  the  principal 
part  of  the  house,  was  ever  rated;  but  the  owner,  how  small 
soever  the  part  reserved  for  himself,  is  in  the  eye  of  the  law 
the  tenant  for  the  whole,  and  is  rated  as  the  occupier :"  1 
Not.  P.  L.  175  (c),  and  the  authorities  there  cited,  and  Rex 
V.  St.  Mary  the  Less,  Durham  {d).  Suppose  the  sovereign 
were  not  exempt  from  rateability,  he  would  clearly  be  rate- 
able for  the  whole  of  Hampton  Court  Palace,  for  the  sove- 
reign clearly  occupies  the  gallery  by  the  housekeeper.  The 
sovereign  may  return  and  reside  at  the  palace  at  any  time, 
and  this  Court  will  not  enter  into  a  speculation  as  to  the 
probability  or  improbability  of  the  sovereign  so  returning. 

(a)  1  T.  R.  338.  (c)  4th  cd. 

(6)  5  B.  &  Ad.  156;  S.C.  2  N.         (rf)  4  T.  R.  AtT. 
6c  M.  767. 


The  Queen 

V. 


AFTER  MICHAELMAS  TERM,  V  VICT.  723 

The  appelianU  are  mere  guests,  having  the  temporary  use  i84l. 
of  certaia  apartments  by  the  grace  and  favour  of  tbe  crown, 
and  are  no  more  rateable  than  a  person  who  is  allowed  the 
use  of  a  friend's  house  during  bis  temporary  absence.  A  Pomsomby. 
mere  privilege  or  use,  without  eicclusive  occupation,  cannot 
be  the  subject  of  rateabiltty :  Rex  v.  The  Undertakers  of  the 
Aire  and  Calder  Namgation  («).  The  gallery  of  pictures  is 
clearly  in  the  occupation  of  the  crown,  and  the  other  apart* 
ments  are  under  its  control  and  superintendence.  There  is 
«io  immediate  recognition  by  the  crown  of  the  person  enter- 
ing into  occupation  of  these  apartments,  but  the  necessary 
communication  is  made  by  the  crown  to  its  own  servant, 
the  housekeeper.  The  housekeeper  may  at  any  time  enter 
any  of  the  apartments ;  and  all  repairs  are  done  by  or  under 
the  special  direction  of  the  crown.  The  palace  is  still  a 
royal  residence:  Winter  v, Miles {b),  Rex  v.  Stobbs{c)',  and 
a  poor  rate  could  not  be  levied  under  an  ordinary  warrant 
of  distress. 

Lord  Denman  C.  J. — I  agree  with  the  sessions  that  the 
appellants  are  occupiers,  and  that  they  are  rateable.  I 
also  agree  with  what  has  been  suggested  in  argument  that 
the  question  referred  to  us  is  very  much  a  question  of  fact. 
We  may  take  it  either  that  the  sessions  have  formed  their 
own  opinion  on  the  fact  of  occupation,  and  that  they  ask  us 
whetlier  there  was  any  evidence  to  warrant  their  conclusion, 
or  that  they  refer  the  whole  matter  to  us.  I  think  they  had 
before  them  sufficient  evidence  that  the  appellants  had  each 
a  separate  occupation ;  and,  if  I  had  been  called  upon  as  a 
juryman  to  pronounce  upon  the  same  evidence,  I  should 
have  come  to  the  same  conclusiou.  It  is  clear  that  Hamp« 
ton  Court  was  once  a  royal  residence,  and  equally  clear  that 
it  has  ceased  to  be  so.  Some  of  tbe  cases  as  to  rateable 
occupation  are  stronger  than  the  present,  particularly  that 

(a)  0  B.  &  €.  8ft0;  5.C.  4  M.         (6)  10  East,  578. 
&  R.  728.  (c)  3  T.  R.  735. 
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of  Lord  Bute  v.  Grindall  (a),  in  which  there  was  a  joint 
occupation  and  possession,  as  it  were,  on  the  part  of  the 
^v«..4»  ^^^^.Q  ^-^1^  \joiA  Bute^  who  was,  notwithstanding,  held 
PoHsosBY.  rateable.  In  this  case  it  is  many  years  since  the  crown  has 
taken  possession.  Certain  apartments  in  the  palace  are  kept 
for  the  public  use,  and  the  palace  is  guarded  by  sentinels; 
but  these  circumstances  do  not  constitute  personal  occupa- 
tion on  the  part  of  the  crown.  The  delivery  of  the  keys  by 
the  housekeeper  does  not  vary  the  case,  and  is  quite  con- 
sistent with  the  notion  that  the  appellants  have  an  inde- 
pendent occupation  ;  though  at  the  same  time  it  is  a  strong 
fact  to  shew  that  the  crown  exercises  a  sort  of  paramount 
control  and  superintendence  over  all  the  apartments.  The 
Attorney-General  put  it  ingeniously  whether,  as  the  crown 
occupied  part  of  the  palace,  the  crown,  if  not  exempt  from 
rateability,  would  not  be  rateable  for  the  whole  palace;  and 
Mr.  Hodges  put  the  case  of  a  gentleman  going  abroad,  and 
leaving  his  house  for  the  use  of  a  friend,  and  asked  whether 
the  friend  would  be  rateable.  The  same  answer  may  be 
given  to  both  the  cases  put ;  the  party  allowed  to  occupy 
would  be  rateable.  Two  or  three  cases  in  the  opposite 
direction  come  near  this.  In  Rex  v.  St.  Mary  the  Less,  Dur- 
ham  (6),  the  appellant,  who  had  a  lathe  in  the  house  in 
question,  and  never  resided  there  himself,  but  out  of  charity 
allowed  a  poor  person  to  occupy  the  kitchen,  was  held  to 
occupy  by  his  lathe,  and  to  be  rateable  for  the  whole  house. 
But  that  case  is  not  directly  applicable,  for  it  was  not  there 
held  that  the  occupier  of  the  kitchen  was  not  rateable  for 
bis  portion  of  the  house:  if  he  had  been  rated  for  the 
kitchen,  and  if  it  had  been  held  that  he  ought  not  to  have 
been,  that  case  would  then  have  been  applicable.  In  the 
present  case  we  have  no  doubt  that  the  appellants  have  a 
beneficial  and  exclusive  occupation,  and  that  they  are  rate* 
able. 

Pattrson  J. — I  had  no  doubt  imtil  the  Attomey^General 

(c)  1  T.  R.  338.  (6)  4  T.  R,  477. 
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put  it  that,  supposing  the  prerogative  of  the  crown  not  to         1841. 
exempt  it  from  rateability  altogether,  the  crown  would  be    J^q 
rateable  for  the  whole  palace,  because  it  is  the  owner  of  the  «. 

whole  and  occupies  a  part.  But,  upon  consideration,  I  ^<>^^^^^' 
think  that  is  not  a  sound  argument.  A  person  may  be 
assessed  to  the  poor  rate  for  part  of  a  house;  for  the  statute 
of  Elizabelh,  in  directing  the  taxation  of  occupiers  of  houses, 
does  not  mean  the  occupiers  of  entire  houses  merely. 
Accordingly  in  Jyr  v.  Smallpeace  (a),  the  comptroller  of 
Chelsea  College  was  held  rateable  for  apartments,  and  in 
Rex  V.  Si.  Mary  the  Less,  Durham  {b),  which  has  been 
commented  on  by  my  lord,  it  was  not  denied  that  the  owner 
of  the  house  was  rateable  for  so  much  of  the  house  as  was 
occupied  by  himself.  In  a  case  of  burglary  the  question 
would  be  very  different.  A  question  might  certainly  arise 
in  burglary,  whether  the  apartments  occupied  by  the  appel- 
lants are  their  dwelling-houses,  for  in  the  case  of  Williams  (c)^ 
where  the  lodgings  of  Sir  H*  Hungale,  at  Whitehall,  had 
been  broken  into,  it  was  thought  the  indictment  should  be 
for  breaking  the  king's  mansion-house,  called  Whitehall. 
The  king,  however,  then  resided  at  Whitehall,  so  that  it 
was  certainly  bis  dwelling-house.  So  in  Rex  v,  Peyton  ((f), 
which  was  an  indictment  for  stealing  in  the  dwelling-house 
of  Mr.  Bunbury^  it  appeared  that  the  house  in  question 
was  the  Invalid  Office,  at  Chelsea,  that  the  ground  floor 
was  used  for  the  office  of  the  Paymaster-General,  and  the 
whole  of  the  upper  part  occupied  by  Mr.  Bunbury,  but  that 
government  paid  the  rent  and  taxes  for  the  whole  house. 
It  was  there  held  that  the  charge  for  stealing  in  the  dwel- 
ling-house of  Mr.  Banbury  could  not  be  sustained.  But 
cases  on  the  question  of  how  the  proprietorship  of  a  dwel- 
ling-house should  be  laid  in  an  indictment  for  burglary  do 
not  apply  to  establish  the  proposition,  that  different  persons 
may  not  be  charged  to  the  poor,  as  occupiers  of  different 

(fl)  Bolt,  154,  6th  ed.  by  T.  (e)  1  Hale,  P.  C.  5««. 

Pratt;  cited  also  in  2  Burr.  1059.  (d)  1  Leach,  324. 

(6)  4T.  R.4rr. 
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1841.  parts  of  a  house.  The  question  here  ib,  whether  the  appel- 
lants have  not  an  exclusive  occupation  of  the  apartments 
for  which  they  are  rated.  When  they  enter  upon  their 
PoNSONBr.  occupation  the  keys  of  their  apartments  are  delivered  lo 
them;  they  are  to  be  inhabited  by  the  family  a  part  of  every 
year,  and  when  the  family  are  absent  a  servant  must  be  hh 
in  the  occupation,  or  the  keys  delivered  to  the  housekeeper. 
It  is  quite  clear  to  me  that  the  warrant  assigns  to  each  occtt* 
pier  the  exclusive  occupation  of  his  apartments.  The 
housekeeper  may  certainly  enter  them,  if  she  thinks  proper 
to  do  80;  for  the  general  care  and  superintendence  of  the 
palace,  but  that  is  merely  a  condition  annexed  to  the  ho!d« 
ingy  or  is  a  reservation,  which  does  not  render  the  occupa- 
tion otherwise  than  exclusive  for  the  purposes  of  rating. 
Lord  Sute^s  case  is  much  stronger  than  the  present,  for 
the  crown  there  had  a  joint  occupation  with  him ;  as  to 
the  arable  land^  when  it  was  sown  with  corn  Liord  Bute 
furnished  the  seed,  and,  when  it  was  sown  with  rye  grass  or 
clover,  the  crown  furnished  the  seed,  and  in  either  case  the 
crown  always  furnished  the  labour  necessary  for  cultivation. 

Williams  J.—- 1  am  of  the  same  opinion.  No  doubt 
was  raised  as  to  one  part  of  the  case— it  was  not  denied 
that  the  occupation  is  beneficial.  Even  if  the  appellants 
had  been  servants  of  the  crown,  for  which  supposition  there 
is  no  pretence,  it  is  clear  from  Rex  v.  Terroti  (a)  that  any 
occupation;  ultrft  that  which  is  necessary  to  the  perform- 
ance of  the  service,  would  be  considered  a  beneficial  oc- 
cupation, and  would  be  the  subject  of  rateability.  With 
respect  to  the  quantity  of  interest  which  the  appellants 
have  in  their  apartments,  it  is  immaterial  whether  they  have 
a  permanent  occupation  or  not;  even  if  it  be  conceded, 
and  it  is  a  large  concession,  that  their  occupation  was  not 
permanent,  they  are  still  rateable.  In  Rex  v.  The  Chehea 
Waterworks  Company  {b)  it  was  argued  that  there  was  no 

(a)  3  East;  5U.  (6)  5  B.  &  Ad.  156;  &  C.  2  N.  «r  M.  7d7. 
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certain  permanent  or  exclusive  occupation.  The  Court  1841 
decided  at  once  that  the  company  were  rateable  in  respect 
of  the  pipes  laid  down  in  the  Green  Park,  and  in  respect  of 
the  reservoir,  as  to  which  part  of  the  case  the  Court  took  Ponsohby. 
time  to  deliberate,  Lord  Denman  C.  J.,  in  delivering  its 
judgment,  observed,  **  We  are  of  opinion  that  the  warrant 
gave  to  the  company  as  much  interest  in  the  space  where 
their  reservoirs  are  made,  as  in  that  where  their  pipes  are 
laid.  It  is  impossible  to  distinguish  the  one  from  the  other. 
Their  interest,  indeed,  in  the  former  is  expressly,  in  the 
latter  by  implication,  at  will  only;  but  a  tenant  at  will  is, 
until  the  will  be  determined,  an  occupier  of  the  land.'' 
"  They  appear  to  us  to  have  the  exclusive  right  in  a  portion 
of  the  soil  in  both  cases,  though  for  a  limited  purpose  only.*' 
Conceding,  therefore,  that  the  appellants  in  this  case  were 
not  permanent  occupiers,  there  still  remains  the  beneficial 
occupation  of  rateable  property.  Is  then  the  palace  to  be 
deemed  a  place  of  royal  residence  ?  If  it  is,  there  is  an  end 
of  the  question.  But  no  presumption  of  such  a  fact  arises 
upon  this  case ;  but  rather  of  the  contrary  The  house* 
keeper  is  the  only  servant  of  the  crown  who  occupies  any 
part  of  the  palace,  and  she  has  the  power  of  entering  cer- 
tain apartments,  besides  the  state  apartments,  for  the  pur- 
pose of  taking  care  of  the  palace.  But  her  power  of  so 
entering  them  has  merely  the  effect  of  diminishing  the  quan- 
tity of  the  interest  enjoyed  by  the  appellants,  and  they  are 
not  the  less  occupiers.  Lord  Buie's  case  is  quite  ad  idem 
with  the  present  case,  or  rather  the  present  is  an  k  fortiori 
case. 

It  is  quite  right  to  concede  that  the  housekeeper  is  not 
rateable. 

WiGHTMAN  J.  declined  to  give  any  opinion,  as  he  had 

been  counsel  in  the  case,  and  had  also  a  personal  interest  in 

the  question. 

Order  of  Sessions  confirmed. 

Rate  to  be  amended  by  striking  out  the 
D.  name  of  the  housekeeper. 
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The  QuEBNi  on  the  prosecution  of  R.  H.  Parr,  r.  The 
Mayor,  Aldermen,  and  Burgesses  of  Poole. 

A  return  A  PEREMPTORY  mandamus  had  issued  on  the  25th 

for  non-com-     November,  18399  ^o  ^b®  defendants,  commanding  them  to 

pliance  with  «  enforce  payment  of  the  existing  borough  rates  of  the  said 
a  peremptory  »  » 

writ  of  man-  borough,  or  make  and  cause  to  be  collected  another  bo- 

damus  is  inad-  fQygii  fg^^  for  the  said  borough,  and  with  the  same  to  pay 

An  attach-  to  the  said  R.  H.  Parr^^  a  sum  of  money  therem  mentioned, 

fae^mnted^^  ^'  P^*"^  unpaid  of  two  instalments  due  to  Mr.  Parr  in  re- 

against  the  spect  of  a  compensation  bond,  under  the  seal  of  the  borough, 

men  and  bur-  &nd  executed  and  delivered  to  Mr.  Parr^  conditioned  for 

gesscs*;  of  a  ^he  payment  of  4500/. 
borough  for  t     Vr- 

disobedience         In  Hilary  term,  1840,  a  return  under  the  common  seal 

tor*  wiit  ©r  *°  ^'*'*  ^^'"^  ^*'  ^'^^  "^y  ^^^  defendants,  stating  that  they 
mandamus  bad  used  their  best  endeavours  to  obey  the  writ,  by  making 
topay?sum°^  a  rate  and  endeavouring  to  levy  it,  and  that  they  had  met 

of  money  ^ith  difficulties  on  the  part  of  the  parish  officers,  and  had 
secured  by  a  ,  , ,  i,         •  .      , 

compensation    not  been  able  to  collect  the  sum  required. 

bond  under  j„  (|^g  same  term  a  rule  was  obtained  calling  upon  the 

the  corpora-  ®     ^ 

tion  seal,  but    defendants  to  shew  cause  why  the  return  should  not  be 

iSdi^rrJah  ""^  taken  oflf  the  file  of  this  Court,  and  why  writs  of  attachment 
who  have         should  iiot  issue  against  them  for  their  contempt  in  not 

cer^ed'in'dis.   obeying  the  peremptory  writ. 

obeying  the 

writ  must  be  ^  ,  ,    ,i  •      -n.  ,^m  k 

named  in  the  Croti;aer  and  iiari^ou;  in  Easter  term,   1840,  (May  12), 

'tt*  ^h  ^ n^  shewed  cause  [Lord  Denman  C.  J.     How  can  there  be  any 

A  peremp*  other  return  to  a  peremptory  writ  than  that  it  has  been 

rotrndlmus  obeyed  ?      Palieson  J.   The   proceeding    by   mandamus 

requiring  a  would  be  endless,  if  such  a  return  as  this  were  allowed  to 

enforce  pay-  he  made ;  if  we  were  to  decide  against  this  return,  and 

'"^'^'•^^k!!!!  issue  another  peremptory  writ,  the  corporation  would  make 

rough  rates,  another  return  to  that,  and  so  ad  infinitum.]  They  then 
or  to  cause  to 

be  collected  another  rata,  and  out  of  the  same  to  pay  money  due  under  a  compensatinn 
bond,  is  bad,  because  it  directs  payment  to  be  provided  in  a  particular  mode,  by  making 
or  enforcing  a  borough  rate,  witi:o'ut  shewing  that,  the  existing  borough  fund  is  insuffi- 
cient; and  the  objection  may  be  made,  as  an  answer  to  a  rule  for  an  attachment  o^ost 
those  who  have  disobeyed  the  writ. 


rooLE. 
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shewed  cause  against  the  rule  for  the  attachment,  and 
contended  that  the  attachment  could  not  issue  against  the    j^q  ^ 
whole  corporation,  but  that  the  particular  members  of  the  v. 

corporation,  who  had  disobeyed  the  process  of  the  Court,     ^^J    ^*  ^ 
should  have  been  named  in  the  rule. 

Erie  and  Ball  contr^.  The  corporation  generally  are 
directed  to  obey  the  writ,  and  it  is  impossible  to  find  out 
which  individual  members  of  the  corporation  set  themselves 
in  opposition  to  the  writ.  No  one,  unless  be  is  there 
present,  can  know  what  passes  at  the  council. 

Lord  Denman  C.  J. — In  Bulter^s  Nisi  Prins,  20 1,  it  is 
said,  *'  if  no  return  be  made,  the  Court  will  grant  an  attach- 
ment against  the  persons  to  whom  the  mandamus  was 
directed  :  with  this  difference,  however,  that  where  a  man- 
damus is  directed  to  a  corporation  to  do  a  corporate  act, 
and  no  return  is  made,  the  attachment  is  granted  only 
against  those  particular  persons  who  refuse  to  pay  obedience 
to  the  mandamus."  That  seems  to  apply  to  this  case, 
though  it  is  not  a  case  of  disobedience  in  making  no  return 
to  the  writ,  but  of  disobedience  in  making  a  return  by  way 
of  excuse  to  a  peremptory  writ,  instead  of  complying  with 
its  mandate.  The  whole  corporation,  working  people  and 
a11^  are  proceeded  against,  whereas  the  council  are  the 
governing  body.  Common  justice  requires  that  the  parti- 
cular individuals  charged  should  have  distinct  notice,  and 
an  opportunity  of  defending  themselves  before  the  attach- 
ment can  go  against  them.  The  present  rule  may  include 
persons  who  are  most  anxious  to  obey  the  process  of  the 
Court. 

LiTTLEDALE  J. — Unlcss  the  names  are  mentioned,  boiy 
is  the  sheriff  to  know  who  the  mayor,  aldermen  and  bur- 
gesses are  t 

Patteson  J.— The  burgesses,  by  the  corporation  act 
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1841.  have  DO  right  to  interfere  in  the  business  of  the  corporation ; 

J^^^  how  can  the  attachment  go  against  them  i 
The  Queen  ^      ® 


ayor  8tc.  of  }{ule  absolute  for  taking  the  return  off  the  file. 

Rule  for  the  attachment  discharged. 

In  Trinitj  term,  1840,  a  rule  was  obtained,  calling  upon 
the  mayor,  four  of  the  aldermen,  and  sixteen  of  the  coun- 
cillors of  the  borough,  by  name,  to  shew  cause  why  writs 
of  attachment  should  not  issue  against  them  for  their  con- 
tempt in  not  obeying  the  above  writ.  The  rule  was  drawn 
up  on  an  affidavit  slating,  in  the  usual  form,  that  a  copy 
of  the  writ  had  been  served  on,  and  the  original  writ  itself 
shewn  to,  each  of  the  defendants. 

Crowder,  Barstow  and  Cockburn  in  the  same  term  (June 
)6)  {a)  shewed  cause  for  different  defendants. 

Erk  and  Ball  contri. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  at  the  sittings  after  Easter  term, 
1841  (May  10),  delivered  the  judgment  of  the  Court  as  fol- 
lows:— In  this  case  a  bond  had  been  executed  by  the  cor- 
poration of  Poole  to  pay  the  prosecutor  a  sum  of  more  than 
4000/.  by  instalments.  An  action  had  been  brought  upon 
it,  and  judgment  was  for  the  plaintiff,  but  no  payment  was 
made.  The  mandamus  issued  to  the  corporation  to  pay 
out  of  the  existing  rate  or  to  impose  a  new  rate.  To  this 
a  return  was  made  so  utterly  inapplicable  and  absurd  that 
it  was  summarily  quashed  on  motion,  and  might  properly 
have  exposed  those  who  signed  it  to  process  of  contempt. 
Thereupon  a  peremptory  mandamus  was  awarded,  and  to 
this  also  a  return  was  made.  This  was  not  permitted  to 
be  argued,  no  return  to  a  peremptory  mandamus  being 
under  any  circumstances  receivable.    The  peremptory  man« 

(a)  Before  Lord  Dcnman  C.  J.,  IdUledaie  and  PatUtan  Js. 
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damus  was  still  not  obeyed,  and  for  this  disobedience  the 
corporation  is  said  to  be  in  contempt,  and  a  rnle  for  an 
attachment  against  them,  obtained  on  very  long  affidavits  v. 

and  opposed  by  others  of  eqnal  length,  was  fully  argued  ^■3^'"'  ^^'  ®^ 
before  us. 

We  can  take  no  notice  of  the  political  motements  which 
have  agitated  the  town  of  Poole  in  this  late  stage  of  the 
proceedings.  No  other  question  can  now  be  raised  than 
whether  the  mandamus  itself  is  good  in  law.  The  disobe- 
dience is  fully  proved  and  not  denied.  But  any  objections 
to  its  validity  may  still  be  taken.  If  they  had  been  pointed 
out  before  and  held  fata),  we  should  have  been  bound  to 
abstain  from  enforcing  it,  and  cannot  now  issue  an  attach^ 
ment  if  the  writ  itself  be  vicious.  Now  it  recites  the  bond 
and  that  two  instalments  are  due  and  unpaid,  and  that  fre- 
quent applications  have  been  made  to  the  mayor,  aldermen, 
and  burgesses  to  pay  the  same  and  to  enforce  payment  of 
the  existing  borough  rate  or  to  make  and  cause  to  be  col- 
lected another  rate,  but  that  notwithstanding  a  great  part 
of  the  two  instalments  is  still  unpaid ;  it  then  proceeds  to 
peremptorily  command  the  said  mayor,  kc.  to  enforce  pay- 
ment of  the  existing  rate  or  to  impose  another,  and  out  of 
the  same  to  pay  those  instalments  to  prosecutor. 

One  objection  arose  from  the  Municipal  Reform  Actj 
which  enables  the  town  council  only  to  make  rates,  and  was 
therefore  said  to  render  them  alone  responsible  to  the  law 
for  improperly  refusing  to  make  them.  The  answer  given 
was  that  in  that  respect  they  represent  the  corporation, 
and  the  corporation  must  be  called  upon  to  do  all  acts  ne- 
cessary for  the  performance  of  their  corporate  functions, 
though  the  duty  in  particular  cases  may  be  thrown  on 
some  sections  of  the  general  body.  But  we  do  not  find 
it  necessary  to  discuss  this  objection,  because  another  was 
pointed  out  to  which  no  answer  can  be  given.  It  arises  in 
the  mandatory  part  of  the  writ,  which  does  not  simply  en- 
join payment,  leaving  the  corporation  to  apply  the  neces- 
sary means,  but  specifies  the  means  by  which  payment  is 
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1841.         to  be  obtained,  leaving  no  option  of  resorting  to  any  other. 
J^Q  No  reason  is  assigned  for  requiring  payment  out  of  the 

V.  present  or  any  future  rate  more  than  by  the  application  of 

I?)oLE  ""^  other  fund  which  the  corporation  may  possess.  By 
the  clause  (66)  enacting  compensations!  they  are  to  be  paid 
out  of  the  borough  fund,  not  out  of  that  portion  of  it 
which  consists  of  rates.  Nor  is  there  any  allegation  in  the 
mandamus  that  the  corporation  have  no  other  fund  from 
which  the  payment  may  be  drawn,  or  have  excused  them- 
selves by  reason  of  a  deficiency  of  these  rates  alone.  No- 
thing then  appears  to  justify  the  prosecutor  in  selecting  the 
particular  mode  of  raising  funds  for  the  payment  of  his 
compensation,  and  his  writ  is  misconceived  in  its  most 
important  clause.  It  follows  that  we  should  not  be  justified 
in  enforcing  obedience  to  it  by  attachment.  It  was  laid 
down  that  after  a  return  made  no  objection  can  be  taken  to 
the  writ  in  the  case  of  Rex  v.  The  Mayor  and  Corporation 
of  York  (a),  but  this  cannot  now  be  considered  as  law,  this 
Court  having  in  numerous  cases  permitted  such  objection 
to  prevail,  where  a  return  has  been  argued.  JRex  v.  The 
Margate  Pier  Company  (6)  is  clear  on  this  point,  and  also 
an  authority  expressly  shewing  that  the  objection  to  the 
present  writ  is  a  good  one. 

D.  Rule  for  the  attachment  discharged. 

(a)  5  T.  R.  66.  (h)  3  B.  &  Aid.  i^O. 


The  Queen  v.  The  Guardians  of  the  Hartley  Wintnby 
Union  (c). 

^u°art?^^      J^^WLINSON,  in  Hilary  term,  1841,  had  obtained  a 

sions,  in  a  has-  rule  to  shew  cause  why  an  order  of  the  quarter  sessions  for 

roust  state        ^h®  county  of  Southampton,  which  had  been  brought  up 

that  the  case     by  certiorari,  should  not  be  quashed. 

has  been  trans-       __.  ,  .      .      ^  ..       .  .,  o       i 

mitted  from  The  order  was  m  the  followmg  terms  :—'^  Southampton, 

the  oettv  ses* 

sionsT  (^)  ^^ided  at  the  sittings  after  Easter  term,  1841  (May  10). 
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to  wit.     At  the  general  quarter  sessions  of  the  peace,  8cc.         1841. 

holden  at  the  castle  of  Winchester,  in  and  for  the  said  J^^'X^^ 
county  of  Southampton,  8cc.  (the  31st  December,  1839),  v. 

before  &c.     Whereas  a  female  bastard  child  was  bom  on  TheGunrdians 

of  the 
£8th  March  last,  in  the  parish  of  Odiham,  within  the  Union      Hartley 

of  Hartley  Wintney,  in  this  county,  on  the  body  of  &c.,  UsioifT 
single  woman,  which  said  bastard  child,  by  reason  of  the 
inability  of  the  mother  of  such  child  to  provide  for  its  maioi 
tenance,  has  become  chargeable  to  the  said  parish,  and  the 
guardians  of  the  said  union  having  made  diligent  inquiry  as 
to  the  father  of  such  child,  and  due  notice  having  been 
given  to  S.  72.,  of  the  said  parish  &c.,  of  the  application 
hereunder  mentioned  intended  to  be  made,  the  said  guar- 
dians have  applied  to  this  Court  for  an  order  on  the  said 
S.  R.,  the  person  whom  they  charge  with  being  the  putative 
father  of  such  child,  to  reimburse  the  said  parish  for  its 
maintenance  and  support;  and  the  said  guardians,  not  having 
produced  any  agreement  of  the  said  S.  i2.,  and  the  said  S.  R. 
having  appeared  at  this  Court  by  his  attorney,  at  the  time 
when  such  application  came  on  to  be  heard,  this  Court  hath 
proceeded  to  hear,  and  hath  heard  evidence  thereon,  and  not 
being  satisfied  that  the  evidence  adduced  sufficiently  sup« 
ported  the  charge  against  the  said  S.  R.,  do  not  think  fit  to 
make  any  order  on  the  said  S.  R.,  but  do  order  and  direct 
that  the  sum  of  19/.  195. 4ci{.,  being  the  full  costs  and  charges 
incurred  by  the  said  S,  R.  in  resisting  such  application,  shall 
be  paid  by  the  said  guardians." 

The  case  had  already  been  discussed,  on  shewing  cause 
against  the  rule  for  issuing  the  certiorari,  before  Patteson  J. 
in  the  Bail  Court,  in  Michaelmas  term,  1 840,  and  the  grounds 
of  objection  to  the  order  will  best  appear  from  the  following 
judgment  (a)  of  the  learned  judge  on  disposing  of  that  rule: 

*'  The  .question  in  this  case  arises  under  the  statutes  4  & 
5  Will.  4,  c.  76,  and  2  &  3  Vict.  c.  85,  ss.  1  and  3.  By  the 
former  act,  the  justices  in  the  Court  of  Quarter  Sessions 
have   power  to  hear  applications    by  parish   officers  for 

(a)  From  9  Dowl.  P.  C.  176. 
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1841.        charging  the  putative  father  of  a  bastard  child,  and  to  make 

ThTo  **  order  ou  him ;  or,  in  case  they  do  not  make  sadi  order, 

V.  to  give  him  the  costs  of  resisting  the  application.     Bj  the 

^*oAbf*^"  latter  act,  the  power  of  bearing  such  applications  is  givea 
Hartley  to  justices  in  special  or  petty  sessions;  and  it  is  enacted, 
^Tiov^  *a^  '  ^fte*"  ^^^  passing  of  this  act,  it  shall  not  be  lawful  to 
make  any  such  ap{dication  to  any  Court  of  General  Quarter 
Sessions,  nor  shall  any  Court  of  General  Quarter  Sessions 
have  any  authority  to  make  any  order  upon  any  such  appli- 
cation.' The  third  section  however  provides  that,  if  Uie 
person  charged  shall  declare  to  the  justices  at  petty  sessions 
that  he  is  desirous  that  the  diarge  shall  be  heard  and  deter- 
mined 1^  the  quarter  sessions,  and  shall  enter  into  recogni- 
sance as  there  directed,  then  the  justices  in  petty  sessions 
shall  not  proceed  further,  but  shall  take  such  recognisance 
and  transmit  it  to  the  clerk  of  the  peace ;  and  in  such 
case  all  further  proceedings  in  the  matter  of  such  charge 
shall  be  had  before  the  said  Court  of  Quarter  Sessions,  as 
if  this  act  had  not  been  made.'  The  effect  of  these  enact- 
ments clearly  is  to  give  authority  to  the  Court  of  Quarter 
Sessions  only  under  certain  circumstances  and  on  certain 
conditions.  The  existence  of  those  circumstances,  and  the 
performance  of  those  conditions,  do  not  raise  a  mere  ques- 
tion, whether  a  party  has  put  himself  in  a  situation  to  be 
heard  at  the  quarter  sessions,  but  a  question  as  to  the  juris- 
diction of  the  quarter  sessions.  In  the  present  case  the 
circumstances  existed,  and  the  conditions  were  performed, 
as  appears  by  affidavits.  But  it  is  contended  that  those 
affidavits  cannot  be  received,  and  that  the  order  of  quarter 
sessions  must,  on  the  face  of  it,  shew  all  that  is  necessary 
to  give  the  Court  jurisdiction.  The  order  does  not  shew 
that;  for  it  merely  atates  the  application  of  the  guardians  to 
the  Court  of  Quarter  Sessions,  the  determination  of  the 
Court  not  to  make  an  order  on  the  person  chained,  and  an 
award  of  costs  in  his  favour.  It  is  in  the  same  form  as  if 
the  quarter  sessions  had  general  original  jurisdiction  under 
4  &  5  Will.  4,  not  a  jurisdiction  arisii^  from  the  transmis- 
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sion  of  the  recognisance.  Sec.  under  2  8c  3  Vict.    Such  being        1841. 

the  state  of  facts,  I  am  of  opinion  that  the  writ  of  certiorari  «/^I^ 

prayed  for  by  this  motion  must  go.     I  cannot  find  any  dis-  v. 

tinction  laid  down  between  orders  by  justices  in  quarter        ofrtHj**"* 

sessions  and  out  of  quarter  sessions.     In  either  case  it  is      HARTLir 

W^mTMaY 
necessary  that  the  order  should  shew,  upon  the  face  of  it,       Umiow. 

that  they  hare  jurisdiction.  Now  the  statute  of  2  8c  3 
Fict.  expressly  enacts  that  they  shall  not  have  authority, 
unless  the  case  be  transmitted  to  them  from  the  petty  ses- 
sions. They  should  therefore  have  stated  in  their  order 
that  it  was  so  transmitted/' 

G.  T.  While  shewed  cause.  Although  the  1st  section  of 
2  8c  3  Vict.  C.85,  takes  away  the  original  jurisdiction  of  the 
quarter  sessions  with  respect  to  bastardy  orders,  yet  by  the 
3d  section,  when  the  charge  is  removed  by  the  putative 
father  from  the  petty  sessions,  the  quarter  sessions  are  then 
to  proceed  with  the  charge  ''  ai  if  this  act  had  not  been 
tnade.**  Now  if  the  act  of  Victoria  had  not  been  made,  the 
quarter  sessions  would  have  had  original  jurisdiction  in  the 
matter,  and  might  have  made  this  order  under  4  8c  5  WUL  4, 
c.  76.  The  present  order,  therefore,  which  is  sufficient 
under  4  &  5  JVilL  4,  c.  76,  cannot  be  objected  to  because 
it  omits  to  recite  the  preliminary  proceedings  under  the 
later  act,  which,  so  far  as  the  order  is  concerned,  is  to  be 
considered  as  if  it  had  never  passed.  The  defendants,  who 
now  object  to  the  jurisdiction  of  the  quarter  sessions,  were 
the  persons  who  appealed  to  that  jurisdiction,  and  procured 
the  order  to  be  made.  It  is  an  established  rule,  that  every 
intendment  is  to  be  made  in  favour  of  an  order  of  justices. 

RawUnson  control  was  not  heard. 

Lord  Dbnman  C.  J. — We  quite  agree  with  the  judgment 
delivered  on  making  the  rule  absolute  for  issuing  the  certio- 
rari.  The  facts  necessary  to  the  jurisdiction  of  the  quarter 
sessions  should  have  appeared  on  the  face  of  the  order* 
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184J.        Intendment  is  to  be  made  in  support  of  orders  of  justices 
The  QuEEK    ^'hen  jurisdiction  appears^  but  not  before. 

Patteson  and  Williams  Js.  concurred. 

D.  Rule  absolute  (a). 


The  Guardians 

of  the 

Hartley 

WWTWET 

Union. 


(a)  See  R^.  v.  Justices  of  WiUshirCs  406,  and  Beg,  ▼.  Justices  ^  West 
JUding,  ib.  (Hil.  T.) 


The  specifi- 
cation of  a 
patent  in- 
strument 
called  the 
Miners'  Safety 
Fuse,  after 
describing  the 
manner  in 
which  the  case 
of  the  instru- 
ment was  to 
be  made,  pro- 
ceeded thus, 


BiCKFORD  and  others  r.  Skewes. 

Lord  den  man  C.  J.  in  this  case,  delivered  the  judg- 
ment of  the  Court  as  follows  :{b) — This  was  an  action  for  the 
infringement  of  a  patent,  tried  before  my  brother  Coleridge 


(b)  In  Trinity  term  last  (June  11). 
The  case  was  tried  before  Co/!eru;^e 
J.  at  the  Devon  summer  assises, 
1839,  and  was  argued  before  Lord 
Penman  G.  J.  Patteson,  Williams 
and  Coleridge  Js.  in  Easter  term 
last  (April  21  and  22).  by  ErU,  Sir 
W,  W.  FoUett,  Crowder  and   M. 


«  by  means 

whereof  I  em-  Smith  fur  the  plaintiflfs,  and  by  Sir 
brace  in  the  J.  Campbell  A.  G.  Bompas  Serjt. 
centre  of  my      anj  ^^^^  f^^  the  defendant. 

The  cases  cited  were  Hornblower 

V.  Boulton,  8  T.  R.  95;  Crostley  v. 

Beverley,  3  CM  F.5\3;  Hullelt 


V.  Hague,  2  B.  &  Ad.  370;  Ho- 
worth  V.  Hardcastle,  1  Bing.  N.  C. 
182 ;  5.  C.  4  M.  &  Scott,  720; 
Turner  v.  fFinter,  1  T.  R.  602 ; 
Hile  ?.  Thompson,  3  Mer.  622 ; 
Rex  V.  Wheeler,  2  B.  &  Aid.  345 ; 
Savory  v.  Price,  Ry.  &  M.  1 ; 
Bloxam  v.  Elsee,  6  B.  &  C.  169  ; 
iS.  C.  9  D.  &  R.  215 ;  Crompton 
V.  Ibbotson,  Danson  &L.  33 ;  Sturz 
V.  De  La  Rue,  5Russ  322;  De 
Rosne  v.  Fairrie,  5  Tyr.  393,  S.  C. 
2  C.  M.  &  R.  476. 


fuse,  in  a  con- 
tinuous line 
throughout  its 
whole  length, 
a  small  por- 
tion or  compressed  cylinder  or  rod  of  gunpowder,  or  other  proper  combuttiMe  matter  pre* 
pared  in  the  usual  pyrotechnical  manner  of  firework  for  the  dischaige  of  ordnance. 

In  an  action  on  the  case,  for  infringing  the  patent,  issue  was  joined  on  a  plea  denying 
that  the  patentee  had  by  his  specification  particularly  described  and  ascertained  the 
nature  of  the  invention,  and  in  what  manner  the  same  was  to  be  performed. 

At  the  trial  it  was  objected  that  the  plaintiff  had  not  shewn  that  any  other  material 
but  common  gunpowder  had  ever  been  used  in  the  fuse,  or,  if  introduced,  would  answer 
the  purpose. 

Jaeld,  1.    That  the  question  as  to  the  sufficiency  of  the'specification  was  for  the  jury. 

2.  That  the  language  of  the  specification  was  not  to  be  astutely  construed  so  as  to 
overthrow  the  patent,  and  that  it  was  for  the  defendant  to  make  out  his  objection  clearly. 

3.  That  the  former  part  of  the  objection,  that  any  other  material  but  common  gun* 
powder  had  ever  been  used  in  the  fuse,  was  immaterial,  because  although  other  materials 
not  specified,  but  still  within  the  description  given,  would  answer  the  purpose,  no 
ambiguity  was  occasioned,  nor  was  the  difficulty  of  hereafter  making  the  instnxmenc 
increased,  by  the  introduction  of  the  terms  which  imported  that  the  patentee  himself  had 
ever  used  otner  materials  than  gunpowder  in  the  construction  of  the  instrument. 
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at  Exeter,  in  which  a  verdict  passed  for  the  plaintiffs  on  all        i84l. 
the  issues.     A  rule  was  obtained  for  leave  to  enter  a  verdict 
for  the  defendant  on  the  fourth  issue,  or  for  a  new  trial ; 
this  was  argued  before  us  in  the  last  term,  and  is  now  to 
be  disposed  of. 

The  invention  professed  to  be  of  an  instrument  for 
igniting  gunpowder,  when  used  in  the  operation  of  blasting 
rocks  and  in  mining,  and  was  denominated  the  Miners'  Safety 
Fuse.  The  fourth  plea  set  out  the  specification  at  length, 
and  concluded  by  denying  that  the  patentee  had  particularly 
described  and  ascertained  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  was  to  be  performed.  Issue 
was  joined  on  this,  and  upon  the  close  of  the  plaintiff's  case 
it  was  objected  that  the  specification  was  defective  in  two 
respects,  and  that  the  judge  ought  to  direct  a  verdict  for 
the  defendant.  He  thought  that  the  question  as  to  both 
was  for  the  jury ;  he  therefore  at  the  close  of  the  case  ex- 
plained to  them  the  specification,  and  drew  their  attention 
to  the  supposed  defects  as  said  to  appear  on  the  evidence, 
and  left  it  to  them  to  say  whether  they  were  made  out  or 
either  of  them.  We  think  he  could  not  properly  have 
pursued  any  other  course. 

The  specification,  so  far  as  is  material  to  be  now  stated, 
runs  thus :  ''  The  instrument  I  manufacture,  by  the  aid  of 
machinery  and  otherwise,  of  flax,  hemp,  or  cotton,  or  any 
other  suitable  materials,  spun,  twisted  and  countered,  and 
otherwise  treated  in  the  manner  of  twine  spinning  and  cord 
making,  and  by  the  several  operations  hereinafter,  and  in 
and  by  the  drawings  hereunto  annexed,  mentioned  and 
described,  by  means  whereof  I  embrace  in  the  centre  of  my 
fuse,  in  a  continuous  line  throughout  its  whole  length,a  small 
portion  or  compressed  cylinder  or  rod  of  gunpowder,  or 
other  proper  combustible  matter,  prepared  in  the  usual  pyro- 
technicalmanner  of  firework  for  the  discharging  of  ordnance." 
Upon  these  words  it  was  at  first  objected  that  the  plain- 
tiff had  failed  to  shew  that  any  other  material  but  common 
gunpowder  had  ever  been  used  in  the  fuse,  or,  if  introduced, 
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1841.  would  answer  the  purpose  desired.  And  the  first  part  of 
this  objection  is  true  in  fact,  but  it  seems  to  us  immaterial, 
for,  if  other  materials  not  specified^  (and  it  is  certainly  not 
necessary  to  specify  all),  but  still  within  the  description 
given,  will  answer  the  purpose,  no  ambiguity  is  occasioned, 
nothing  that  will  mislead  the  public,  or  increase  the  difficulty 
hereafter  of  making  the  instrument,  by  the  introduction  of 
terms  which  import  that  the  patentee  has  himself  used 
them.  The  latter  part  of  the  objection,  if  true  in  fact, 
would  have  been  more  material,  because  it  does  tend  to 
mislead,  if  it  be  stated  that  a  whole  class  of  substances 
may  be  used  to  produce  a  given  effect,  when  in  fact  only 
one  is  capable  of  being  used  successfully.  But  there  was 
reasonable  evidence  that  other  combustible  substances,  pre- 
pared in  the  manner  described  in  the  specification,  would, 
if  introduced,  answer  the  purpose  of  the  patent.  Colonel 
Pasley,  a  most  competent  witness,  had  no  doubt  that  one 
substance  answering  the  description,  namely,  detonating 
powder,  might  be  used,  and  the  jury  were  at  liberty  to 
infer  that  any  similar  substance,  prepared  as  required  by  the 
description,  would  have  the  same  effect.  The  other  parts 
of  the  instrument  necessarily  limited  the  combustible  sub- 
stances to  be  used  to  such  as  are  capable  of  being  reduced 
to  a  fine  powder,  and  introduced  in  a  very  thin  continuous 
stream  or  thread  into  the  centre  of  the  fuse.  Some  know- 
ledge of  pyrotechnics  is  and  may  properly  be  required  in 
the  person  who  is  to  read  the  specification  for  the  purpose 
of  making  the  instrument.  The  specification  is  addressed 
not  to  persons  entirely  ignorant  of  the  subject-matter,  but 
to  artists  of  competent  skill  in  the  branch  of  manufacture 
to  which  it  relates,  and  such  persons  would  be  at  no  loss 
to  select  (if  selection  were  at  all  necessary)  the  proper 
combustible  material  from  those  prepared  for  the  discharge 
of  ordnance,  for  their  purpose.  But  the  jury  probably 
thought,  and  on  the  evidence  might  well  think,  that  the 
language  of  the  specification  was  in  this  part  literally  true, 
and  that  no  selection  at  all  was  necessary.     And  this  brings 
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US  to  the  last  objection,  the  most  relied  on,  that  there  was 
a  combustible  substance^  prepared  and  used  as  described  in 
the  specification,  which  would  not  answer  the  purpose,  and 
this,  if  true,  would  be  very  important,  for  then  the  specifi- 
cation would  be  substantially  untrue,  and  would  deceive. 
The  substance  relied  on  was  portfire,  by  the  application 
of  which  to  the  priming  of  cannon  it  is  well  known  that 
they  were  at  one  time  very  commonly  discharged.  But 
we  think  that  there  are  two  grounds  on  which  we  ought 
not  to  yield  to  this  objection,  in  a  case  in  which  we  see  no 
reason  to  infer  from  the  language  used  any  fraudulent 
intention  to  mislead  the  public,  or  make  it  unnecessarily 
difficult  to  understand  and  apply  the  invention.  It  is 
obvious  that  gunpowder  was  the  combustible  chiefly  relied 
on — the  most  efficacious,  the  most  obvious  and  easily  pro- 
curable article  for  the  purpose ;  at  the  same  time  as,  upon 
principle,  similar  combustibles,  prepared  as  fireworks  are, 
would  also  have  the  same  effect,  words  are  introduced  by 
the  patentee,  which  enable  him  to  include  them,  for  the 
double  purpose  of  making  it  an  infringement  of  the  patent 
to  use  them  during  its  existence,  and  of  directing  the 
attention  of  the  public  to  them,  after  it  had  become  public 
property. 

Language  thus  used  ought  not  to  be  astutely  construed 
so  as  to  overthrow  a  patent,  and  we  have  a  right  to  require 
that  the  objector  should  at  the  trial  make  his  point  clear, 
and  fairly  call  the  attention  of  his  opponent  to  it.  This 
was  not  done,  and  we  are  at  this  moment  left  in  doubt  upon 
the  evidence  what  the  term  portfire  means;  whether  it 
is  the  whole  instrument,  including  both  the  case  and  the 
combustible  within,  or  whether  it  means  the  latter  only; 
if  the  former,  it  is  clearly  out  of  the  question ;  and  it  was 
certainly  so  understood  by  the  plaintiffs,  for  they  called  an 
officer  of  artillery  to  speak  of  it,  in  order  to  put  it  at  once 
out  of  the  case  by  shewing  that  the  portfire  as  used  in  that 
service  was  a  totally  different  thing  from  the  safety  fuse, 
and  therefore  did  not  interfere  with  its  claim  to  novelty. 
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The  counsel  for  the  defendant  then  asked  a  question  or 
two,  from  which  the  mode  of  preparing  and  of  compounding 
the  combustibles  within  the  case  was  ascertained,  and  its 
effects  in  destroying  the  case  as  it  burnt,  and  upon  these 
the  objection  was  afterwards  raised.  What  the  quantity  of 
combustibles  was  in  the  portfire,  whether  it  would  have  the 
same  eflfect  in  destroying  the  case  if  introduced  into  it  in 
the  very  small  proportion  which  the  gunpowder  in  the  fuse 
bears  to  the  cylinder  containing  it,  and  many  other  matters 
necessary  to  point  and  establish  the  objection,  were  entirely 
passed  over.  Upon  an  objection  so  raised  it  was  proper 
indeed  to  take  the  opinion  of  the  jury,  but,  if  they  thought 
it  not  established  satisfactorily,  we  see  no  reason  to  disturb 
that  conclusion ;  and  this  conclusion  may  be  also  sus- 
tained upon  another  ground.  In  one  sense,  undoubtedly, 
the  port  fire  may  be  said  to  be  used  in  discharging  ordnance, 
because  it  ignites  the  priming  or  train  which  causes  the 
powder  in  the  chamber  of  the  cannon  to  explode ;  but  it 
may  well  be  questioned  whether  the  terms  **  discharging  of 
ordnance,"  ought  to  be  understood  in  that  sense  in  this 
specification.  The  port  fire  so  understood  is  no  more  than 
a  convenient  match  ;  but  the  fuse  is  used  to  perform  the 
operation  of  a  train  ;  a  fuse  in  it  being  concealed,  and  the 
case  unconsumed ;  it  could  not  be  used  in  the  discharging 
of  ordnance  in  the  sense  in  which  the  portfire  is  used  for 
that  purpose,  and  the  portfire,  whether  we  mean  by  that 
term  the  whole  instrument,  case  and  combustible,  or  com- 
bustible only,  has  not  been  shewn  to  have  been  used,  or  to 
be  fitted  for  the  discharge  of  ordnance  in  any  other  sense. 

Whether  therefore  we  regard  the  imperfect  manner  in 
which  this  objection  was  presented,  or  its  entire  failure  in 
fact,  if  the  specification  be  understood  in  one,  and  that  by 
no  means  an  unreasonable,  sense,  we  think  that  the  jury 
were  not  unwarranted  in  their  finding  upon  the  fourth  issue, 
and  that  this  rule  therefore  must  be  discharged. 

D. 
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The  following  rule  was  promulgated  in  Trinity  Term 
last. 

Trinity  Term,  4lh  Victoria,  1841. 
It  is  ordered  that  where  judgment  is  signed  by  virtue  of  a 
judge's  certi6cate»  given  pursuant  to  the  act  1  WilL  4,  c.  7» 
8.  2,  such  judgment  may  be  signed  without  any  rule  for 
judgment 

(Signed)     Denman^ 

N.  C.  TiNDAL, 

Abinger, 
J.  Parke, 

J.  B.  BOSANQUET, 


E.  H.  Alderson, 
J.  Patteson, 
J.  Gurnet, 
J.  Williams, 
J.  T.  Coleridge. 
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PRINCIPAL     MATTERS. 


ABATEMENT. 

Abatement  of  replevin,  after  re.  fa. 
lo.,  by  death  of  plaintiff,  no  breach 
of  replevin  bond.  Morris  v.  Mat- 
thews. 677 

Plea  in  abatement.  See  Pleading, 
II.  1. 

ABUTTALS. 

In  trespaaa  quare  clausum  fregit  the 
plaintiff  described  the  locus  in  quo 
as  part  of  the  sea  beach,  and  lying 
between  high  water  mark  and  low 
water  mark,  and  abutting  land- 
wards towards  the  north  on  five 
closes  particularly  described.  Upon 
the  tnal  it  appeared  that  these 
abuttals  were  not  immediately  con- 
tiguous to  the  locus  in  quo,  but 
that  there  intervened  a  waste  strip 
of  shingle,  which  was  no  part  of 
the  sea  beach  i^HeH  that  the 
abuttals  were  not  proved.  Wthher 
V.  Richards,  114 

ACCEPTANCE. 

Of  substituted  performance  of  con- 
tract.   See  Vendor  and  Vendee. 


ACCESS. 
Evidence  of  non-access. 

TABDT. 


See  Bas- 


ACTION. 
Bight  of  Action. 

For  obstructing  watercourse.  See 
Case. 

Against  sheriff,  for  executing  fi.  fa. 
without  paying  a  year's  rent.  See 
Sheriff,  1. 

For  not  executing  habere  facias  pos- 
sessionem.    See  Ejectment,  S, 

Against  officers  of  an  inferior  court 
for  executing  process.  See  Tres- 
pass, 1,  %, 

Against  clergyman  for  not  solemni- 
zing a  marriage.     See  Clergy- 


man. 


Form  of  Action. 
See  Debt  for  Use  and  Oc- 


Debt. 

CUPATION. 

Money  had  and  received, 
Pleading,  1. 


See  I. 


ACTIONEM  NON,  &c. 
See  II.  Pleading,  ^. 

ACTUS  DEI. 

Liability  of  sureties  to  a  rej^levin 
bond,  on  abatement  of  suit  by 
death  of  plaintiff.    See  Replevin. 
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ADMIRALTY. 

In  a  suit  in  the  Admiralty  for  com- 
pensation for  damage  done  by  a 
collision^  the  defendant,  the  owner 
of  the  vessel,  appeared  and  con- 
tested his  liability;  he  did  not 
release  the  vessel,  which  had  been 
arrested,  by  giving  bail,  but  al- 
lowed it  to  remain  under  arrest  to 
answer  the  suit: — HeU  that  the 
Court  of  Admiralty  had  jurisdic- 
tion to  ffive  costs  beyond  the 
amount  of  the  value  of  the  vessel, 
notwithstanding  the  statute  5S  Geo, 
3,  c.  159.    Ex  parte  Rayne.     374 

ADMISSION. 

As  to  admission  in  pleading,  so  as  to 
shift  the  onus  probandi.  See  Evi- 
dence, 1. 

Admission  of  chargeability.  See  VII. 
Poor,  1. 

AFFRAY. 
See  Constable. 

AGREEMENT. 

See  Bankrupt,  1 — Credit  — Evi- 
dence, S — Vendor  and  Vendee. 
Agreement  or  lease.    See  Lease. 

ALDERMAN. 

IVhere  the  councillors  of  a  borough 
did  not,  immediately  after  the  first 
election  of  aldermen,  appoint  who 
should  go  out  of  office  in  the  year 
1888,  as  required  by  5  &  6  ffliL  4, 
c.  76,  s.  25,  but  delayed  such  ap- 
pointment until  the  29th  October, 
IBSSi^Held,  that  such  delay  vi- 
tiated the  election  of  the  aldermen 
chosen  to  succeed  the  aldermen  so 
appointed  to  go  out  of  office.  Reg. 
v.  Alderion.  429 

ALE. 
Beer  licence.    See  Borough,  9. 


ALTERATION. 

A  plea,  to  debt  on  bond,  that  after 
Its  execution  a  material  addition 
was  made  to  the  condition  thereof: 
— Held  bad,  for  not  stating  that 
the  addition  was  made  in  writing 
to  the  condition  itself.  Harden  ▼• 
Clifton.  M 

AMENDMENT. 

Plaintiflf  signed  judgment  in  an  action 
of  debt,  and  took  the  defendant  in 
execution  by  a  ca.  sa.,  which  was 
in  form  for  damages  recovered  on 
promises.  After  the  lapse  of  a 
year  and  day  from  the  judgment* 
the  defendant  having  applied  to  set 
aside  the  execution,  the  Court  al- 
lowed the  plaintiff  to  amend  the 
writ  without  a  scire  facias. 

Quaere,  whether  a  defendant  in 
execution  can  make  successive  ap- 
plications to  set  aside  nroceedings 
on  different  grounds  of  objection, 
all  of  which  were  discoverable  at 
the  time  of  the  first  application. 
BiekneU  v.  Wetherell  460 

APOTHECARIES'  ACT. 

A  chemist  and  druggist,  practising 
as  an  apothecary  m  attending  the 
sick  and  givins  them  medicines  for 
reward,  is  liable  to  penalties  under 
the  Stat.  55  Geo.  3,  c.  194.  Apoike- 
caries*  Company  v.  Greenough.   378 

APPEAL. 

Against  accounts  of  overseers.    See 

Overseers. 
Against  accounts  of  the  surveyor  of 

the  highways.     See  Surveyor. 
Against  a  certificate  for  diverting  a 

road.     See  Highway,  2. 
Poor  law  appeals  generally.      See 

Poor. 
Poor  law  appeals  against  orders  of 

removal  by  borough  justices.    See 

Borough,  1,  2. 
Against  refusal  by  borough  justices 

to  license  beer  house,     ^ee  Bo- 
rough, S. 
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APPORTIONMENT. 

Ofrent,  where  house  burnt  down.  See 
Landlord  and  Tenant,  1. 

APPREHENSION. 

Warrant  to  apprehend  on  defective 
information.     See  Justice. 

ARBITRATION. 
See  Landlord  and  Tenant,  9. 

ARREST. 

See  Barrister. 

Where  a  party  arrested  under  a  ca. 
sa.  is  discharged  on  the  ground  of 
privilege,  the  writ  is  not  executed, 
and  he  may  be  retaken  under  it 
when  his  privilege  expires. 

Where  a  partv  against  whom 
there  are  several  writis  of  ca.  sa. 
in  the  sheriff's  office,  is  taken  un- 
der one  of  them  in  execution  of  a 
judgment  not  duly  revived  by 
scire  facias,  the  arrest,  though  ille- 
gal, is  not  illegal  from  any  wrong- 
ful act  on  the  part  of  the  sheriff, 
and  therefore  enures  as  a  good  ar- 
rest under  all  the  other  writs.  Rey^ 
nolds  V.  Newton.  15d 

ASSUMPSIT. 

Indebitatus  assumpsit.  See  I.  Plead- 
ing, 1. 

As  to  use  and  occupation.  See  Debt 
^-Landlord  and  Tenant,  1. 

As  to  jud^ent  in  debt,  and  ca.  sa. 
on  promises.   See  Amendment. 

ATTACHMENT. 

Against  corporation  for  not  obeying 
mandamus.     See  Mandamus,  2. 

ATTORNEY. 

Service  of  clerk  to  attorney  and  no- 
tary at  the  same  time.  See  No- 
tary. 

Privilege  of,  as  witness.  See  Evi- 
dence, %. 


Plea  to  an  attorney's  bill  that  he  was 
not  duly  inrolled.    See  Pleading, 

ATTORNEY,  POWER  OF. 
Execution  of  deed  under.  See  Stamp. 

BAIL. 

1.  Costs  payable  hy  on  removins  in- 
dictment by  certiorari.  See  Cer- 
tiorari, 2. 

2.  Although  the  plaintiff  has  pro- 
ceeded against  the  bail  upon  a 
bail  bond,  given  under  1  &  2  Vici. 
c.  110,  s.  4,  he  may  also  proceed 
against  the  defendant  in  the  origi- 
nal action.     Beits  v.  Smyth,     284 

BANKRUPT. 

1.  fFkai  Debts  barred  by  CertificaU. 

1.  The  defendant,  against  whom  a 
fiat  of  bankruptcy  issued  on  the 
19th  April,  1839,  and  who  ob- 
tained his  certificate  on  the  6th  of 
August,  1839,  gave  the  following 
undertaking  to  the  plaintiff,  on  the 
17th  Nov.  1888  :— "  In  consider^ 
ation  of  your  discharging  B.  out 
of  custody  (who  had  been  taken 
under  a  ca.  sa.  at  the  suit  of  the 
plaintiff,)  I  undertake  he  shall  pay 
the  debt  due  to  you  by  four  hali- 
yearly  instalments,  the  first  to  be 
paid  on  the  17th  May,  1839." 
On  this  B.  was  discharged. 

Heldf  that  the  certificate  of  the 
bankrupt  was  a  bar  to  an  action 
for  the  two  first  instalments,  be- 
cause, B.  havinff  been  discharsed 
from  the  debt,  3iis  was  an  original 
undertakinff  on  his  part  to  pay  by 
the  hand  of  B.     Lane  v.  Burghari. 

311 

2.  Illegality  in  obtaining  Signatures 
to  Certificate, 

t.  The  statute  6  Geo.  4,  c.  16,  s. 
125 f  makes  void  a  guarantie  given 
by  a  third  person  to  a  creditor  of 
a  bankrupt  as  an  inducement  to 
sign  his  certificate. 
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And  in  an  action  on  a  guarantie, 
a  defence  on  such  ground  ia  ad- 
missible under  the  general  issue 
"  by  statute''  under  the  same  sec- 
tion.    Uankey  v.  Cobb,  47 

3.  Indorsement  of  Note  by  Bank* 
rupt  after  Bankruptcy. 

3.  In  an  action  by  the  holder  of  a 
promissory  note,  indorsed  gene- 
rally by  the  payee,  to  a  plea  that 
the  payee  indorsed  it  afler  he  be- 
came bankrupt,  the  plaintiff  re- 
plied that  he  bond  fide  took  and 
receired  the  note  before  the  payee 
became  bankrupt,  without  any  no- 
tice of  any  act  of  bankruptcy,  and 
not  by  way  of  fraudulent  prefer- 
ence. It  appearing  that  the  payee 
indorsed  the  note  in  blank  before 
he  became  bankrupt,  to  a  person 
who  delivered  it  afler  the  bank- 
ruptcy to  the  plaintiff:  —  Held, 
that  the  defendant  was  entitled  to 
the  verdict  on  the  issue.  Green 
V.  Steer.  499 

.4.  Interest  of  Bankrupt  in  Ms  Estate. 

4.  The  interest  which  a  bankrupt 
has  in  increasing  the  divisible  fund 
under  the  fiat  is  sufficient  to  entitle 
him  to  set  aside  an  execution  levi- 
ed on  his  goods  against  good  faith. 
Pinches  v.  Harvey.  236 

BARON  AND  FEME. 

As  to  dower,  see  Copyhold,  2. 

BARRISTER. 

A  barrister  who  has  been  retained 
and  engaged  in  a  case  at  petty  ses- 
sions, is  not  privileged  from  arrest 
redeundo.     Newton  v.   Constable, 

408 

BASTARDY. 

See  VIII.  Poor,  1,  %. 

The  illegitimacy  of  a  child  is  not  to 
be  inferred  from  the  single  fact 
that  the  mother  cohabited  notori- 


ously with  another  man,  unless 
some  evidence  is  also  given  of  the 
non-access  of  the  husband. 

A  woman  married  in  1812  went 
through  the  form  of  marriage  in 
1818,  living  her  husband,  and  co- 
habited with  her  paramour  down 
to  1832:— -/fe^,  that  the  Quarter 
Sessions  in  1840,  when  her  hus- 
band was  still  living,  were  not  Jus- 
tified in  finding,  upon  these  uicts 
alone,  there  bemg  no  evidence  as 
to  non-access,  that  her  child,  who 
was  then  nineteen  years  of  age, 
was  a  bastard.     Reg.  v.  Mansfidd. 

BEER. 

Ajmeal  to  county  sessions  against  re- 
nisal  of  lioenoe  by  borough  jus- 
tices.   See  BoaouoH,  3. 


BILL  OF  EXCHANGE. 

See  EviDENCK,  4 — Particulars,  3. 

1.  Consideration — IndorsemeiU  m 
Blank. 

I.  Declaration  by  indorsee  against  the 
acceptor  of  a  bill  of  exchange, 
drawn  by  R.,  indorsed  to  3f.,  and 
by  M.  mdorsed  to  the  plaintiff. 
Plea  :  that  there  was  no  considera- 
tion for  the.  drawing  or  accepting 
of  the  bill,  or  for  the  indorsements. 
Replication :  that  the  indorsement 
by  M.  was  in  blank,  and  that,  after 
such  indorsement,  X,  who  then 
appeared  to  be,  and  whom  plaintiff 
believed  to  be,  the  lawful  holder  of 
the  bill,  delivered  it  to  plaintiff  for 
value  and  without  notice : — Held, 
on  special  demurrer,  that  the  re- 
plication was  not  a  departure,  and 
was  good  in  confession  and  avoid- 
ance of  the  plea. 

Semble,  that  the  plea  was  bad 
on  special  demurrer  for  not  alleg- 
ing that  plaintiff  gave  no  consider- 
ation for  the  bill.  Arboum  v.  An- 
derson. 403 
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2,  Condderaiiafi. 

2.  To  a  declaration  by  the  indorsee  of 
a  bill  of  exchange,  drawn  by  K.,  and 
accepted  by  the  defendants,  they 
pleaded  that  K.  was  a  trader  in 
Ireland,  accustomed  to  consign 
goods  to  them  by  carrier,  as  his 
commission  agents  at  Liverpool, 
and  that  the  usual  course  of  busi- 
ness was  as  follows :  K.  on  con- 
signing goods  from  time  to  time, 
took  a  receipt  bill  of  lading  for  the 
goods  signed  by  the  carrier,  and 
obtained  advances  of  money  from 
the  plaintiff,  on  indorsing  to  him 
the  bill  of  lading,  and  also  a  bill 
of  exchange,  drawn  by  K.  upon 
the  defendants,  for  the  amount  of 
such  goods ;  the  plaintiff  then  re- 
mitted the  bill  of  exchange  to  the 
defendants  for  acceptance,  and  also 
the  bill  of  lading,  indorsed  by  him- 
self, and  thereupon  the  defendants 
on  the  faith  of  the  bill  of  lading, 
and  in  consideration  of  such  secu- 
rity on  the  goods,  were  accus- 
tomed to  accept  such  bill  of  ex- 
change. That  at  the  time  of  the 
drawmg  and  indorsing  by  K.,  to 
the  plaintiff,  of  the  bill  of  ex- 
change in  question,  K,  indorsed  to 
the  plaintiff  a  bill  of  lading,  the 
carrier's  siffnature  to  which  was 
forged,  well  knowing  the  same  &c. 
and  on  the  faith  thereof  obtained 
the  usual  advance,  to  wit,  the 
amount  of  the  bill  of  exchange; 
that  the  defendants,  on  the  remit- 
tance to  them  by  the  plaintiff  of 
the  forged  bill  of  lading,  indorsed 
by  him,  and  of  the  bill  of  exchange, 
accepted  the  latter,  at  his  request, 
without  notice  &c.,  and  so  the 
consideration  for  their  acceptance 
wholly  failed. 

Held,  that  as  the  plaintiff  was 
indorsee  of  the  bill  of  exchange  for 
value,  and  it  was  not  averred  that 
he  obtained  the  acceptance  by  any 
fraudulent  representation,  or  that 
he  knew  the  Dill  of  lading  to  be 
forged,    the  failure  of  considera- 


tion between  K.  and  the  defend- 
ants was  no  defence,  and  that  the 
plaintiff  was  entitled  to  judgment 
non  obstante  veredicto.  RMiuon 
V.  RtynoUk.  526 

3.  Notice  of  Dishonour. 

3.  In  an  action  by  indorsee  against  the 
drawer  of  a  bill  of  exchange,  proof 
that  plaintiff,  on  the  day  on  which 
he  himself  received  notice  of  dis- 
honour from  the  holder,  wrote  and 
sent  a  letter  to  defendant,  and 
proof  of  notice  to  produce  that  let- 
ter as  containing  notice  of  dis- 
honour, and  that  defendant,  when 
applied  to  by  plaintiff  for  payment 
of  the  bill,  objected  that  it  had 
not  been  presented  to  the  acceptors 
in  due  time,  but  did  not  object 
that  he  had  not  had  notice  of  dis- 
honour, are,  on  default  to  pro- 
duce the  letter,  evidence  that  it 
contained  a  regular  notice  of  dis- 
honour.    Curkais  v.  Corfield.   489 

BIRTHS,  REGISTRY  OF. 

The  Court  has  no  power  to  issue  a 
mandamus  to  the  registrar  of  births 
&c.  under  6  &  7  WUl.  4,  c.  86, 
commanding  him  to  erase  the  en- 
try of  a  birth,  on  its  appearing 
that  the  child  was  supposititious, 
and  that  the  entry  has  been  made 
for  fraudulent  purposes.  Ex  parte 
Stanford.  428 

BOND. 

Plea  that  the  condition  of  a  bond  has 

been  altered.     See  Altebatjon. 
Bail  Bond.     See  Bail,  2. 

BOROUGH. 
I.  Borough  SessionSf  Jurisdiction, 
1 .  Since  the  passing  of  statute  5  &  6 
1ViU»  4,  c.  76,  the  borough  sessions 
have  jurisdiction  to  try  appeals 
against  orders  of  removal;  and 
whether  or  not  since  the  passing  of 
that  statute  they  have  exclusive 
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jurisdiction  over  appeals  against 
orders  of  removal,  if  they  are  the 
next  sessions  after  the  order  is 
made,  the  county  sessions  have  no 
jurisdiction  to  try  such  appeal. 
Reg.  V.  St.EdmufuTss  Sarum.    137 

2.  A  borough,  with  a  grant  of  quar- 
ter sessions  under  5  &  6  WiU.  4, 
c.  76,  has  exclusive  jurisdiction  to 
try  an  appeal  against  an  order  of 
removal  made  by  borough  justices. 
Reg-  V.  Salop  ;  Reg,  v.  Lancashire; 
Reg.  V.  Si^olk.  146 

3.  Under  9  Geo.  4,  c.  61,  s.  27,  an 
appeal  lies  to  the  quarter  sessions 
of  the  county  against  the  refusal  of 
borough  justices  to  grant  a  licence 
to  sell  beer,  &:c.,  although  the  bo- 
rough has  a  charter  with  a  ne  in- 
tromittant  clause,  and  has  also  se- 
parate quarter  sessions  under  5  & 
6  WUl.  4,  c.  76,  8.  lOd.  Reg.  v. 
Deane  292 

Costs. 

4.  The  recorder  at  municipal  ses- 
sions may,  on  ordering  costs,  refer 
the  taxation  of  the  amount  to  an 
officer  of  the  court,  but  such  tax- 
ation must  be  adopted  by  him  dur- 
ing the  continuance  of  the  same 
sessions.  An  order  for  such  costs, 
founded  on  a  subsequent  adoption, 
is  invalid.     Reg.  v.  Long.        367 

II.  Compensation  to  borough  Officers. 

See  also  Mandamus,  2. 

1.  If  a  corporation  refuse  compensa- 
tion to  a  removed  corporate  ojBBcer, 
on  the  ground  that  th^  had  re- 
moved him  for  cause  sufficient,  the 
Lords  of  the  Treasury  have  no  ju- 
risdiction to  try  the  question  of  the 
sufficiency,  and  though  afler  en- 
tertaining that  question,  and  deter- 
mining it  in  favour  of  the  claimant, 
they  idso  adjudicate  upon  the  pro- 
per amount  of  compensation,  this 
Court  will  not  enforce,  by  manda- 
mus, the  payment  of  such  compen- 
sation, nor  try,  upon  the  return  to 
a  writ  of  mandamus,  the  sufficiency 


of  the  cause,  the  claimant  being 
bound  in  the  first  instance  to  pro- 
ceed against  the  corporation  by 
mandamus,  to  compel  them  to  re- 
store him  or  give  him  compensa- 
tion for  removal. 

Semble,  that  to  justify  the  remo- 
val of  a  corporate  officer,  there 
must  be  misconduct  specially  in 
the  execution  of  his  office,  and 
that  misconduct  in  duties  which  he 
has  performed  for  the  corporation, 
but  which  are  not  necessarily  any 
part  of  his  official  duty,  is  not  su^• 
ncient.  Reg.  v.  The  Mayor^  S^c. 
of  Newbury.  388 

Attachment  against  corporation.  See 
Mandamus,  2. 

Indictment  against  corporation.    See 
Corporation,  1. 

Right  of  common  in  corporation,  mode 
of  alleging.     See  Corporation,  2. 

Alderman,  bad  election  of.     See  Al- 
derman. 

Burgess,  omission  of  name  in  parish 
list.     See  Buroess. 


BOUNDARY  WALL. 

How  far  part  of  demised  premises 
for  purposes  of  repair.  See  Land- 
lord AND  Tenant,  3. 

BRIDGE. 
See  Railway  Company,  3,  4. 

BURGESS. 

Where  the  overseers  of  one  of  seve- 
ral parishes  in  a  borough  omitted 
to  make  out  the  burgess  list  re- 
quired by  5  &  6  ITtU.  4,  c.  76,  s. 
15,  so  that  at  the  Revision  Court 
of  the  mayor  there  was  no  list  in 
which  the  name  of  a  claimant  for 
that  parish  could  be  inserted: — 
Held,  that  this  intermediate  defect 
in  his  title  to  be  on  the  general  bur- 
gess roll,  which  is  made  up  of  the 
several  parish  lists,  did  not  pre- 
clude this  Court  from  issuing  a 
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mandamus  for  the  insertion  of  his 
name  under  1  Vict.  c.  7S,  s.  24. 

Such  a  mandamus  is  not  per- 
emptory in  the  first  instance. 
Reg.  ▼.  Mayor  ofUchfiM.         28 

CALLS. 

Action  for  railway  calls  in  Courts  at 
Westminster,  where  power  given 
to  sue  in  Courts  at  Dublin.  See 
IL  Pleadino,  1. 

CA.  SA. 
See  Amendment — Arrest. 

CASE. 

A^inst  clergyman  for  not  solemniz- 
ing a  marriage.     See  Clerotmak. 

Against  sheriff  for  not  executing  writ 
of  habere  facias  possessionem.  See 
Ejectment,  3. 

In  case  for  an  injury  to  the  plaintiff's 
reversionary  interest  by  the  de- 
fendant's obstruction  of  a  water- 
course on  his  land  and  thereby 
sending  water  upon  and  under  the 
house  and  land  in  the  occupation  of 
the  plaintiff's  tenant,  the  defend- 
ant pleaded,  that  the  obstruction 
was  caused  by  the  neglect  of  the 
plaintiff's  tenant  to  repair  a  wall 
on  the  demised  land,  that  in  con- 
sequence it  fell  into  the  watercourse, 
and  caused  the  damage,  and  that 
within  a  reasonable  time  after  the 
defendant  had  notice  he  removed 
it : — Hdd,  to  be  a  bad  plea,  it  not 
shewing  any  obligation  on  the  te- 
nant to  repair  the  wall  merely  as 
terre-tenant.  Quarts  whether  it 
would  have  been  good  if  it  had. 
Belly.  Twentyman.  22S 

CERTIORARI. 
See  Conviction. 

1.  Staiule  taking  away  Certiorari. 

A  statute  taking  away  certiorari  will 
not  prevent  this  Court  from  setting 


aside  the  judgment  of  an  inferior 
Court,  in  a  case  of  malversation. 

Where,  at  the  quarter  sessions, 
some  of  the  justices  voted  in  sup- 
port of  an  order  in  which  they  were 
mterested,  held,  that  the  Court 
was  improperly  constituted,  and  a 
case  of  malversation  made  out; 
and  the  order  having  been  removed, 
notwithstanding  a  statute  taking 
away  certiorari,  was  quashed.  Reg. 
V.  Commisnoneri  for  Paving  Chd- 
tenham,  157 

2.  Indictment  remaoed — UahUity  of 
Bail  for  Costs. 

The  bail  taken  on  the  removal  of  an 
indictment  by  a  defendant  into  this 
Court,  under  SW.SpM.  c.  11^  s.  ft, 
are  liable  to  pay  the  prosecutor's 
costs,  although  there  is  no  under- 
taking to  that  effect  in  their  recog- 
nisances.    Reg.y.Hamdon.      135 

3.  Who  entitled  to  Costs,  where  Indict- 
ment  removed. 

Where  an  indictment  preferred  by 
the  Metropolitan  Police  Commis- 
sioners for  an  assault  upon  a  con- 
stable belonging  to  their  force  has 
been  removed  by  the  defendant  by 
certiorari,  they  are  entitled  on  con- 
viction to  costs  within  5  W.Sr  M. 
c.  11,  s.  3,  as  being  "  civil  officers 
whom  it  concerned  to  prosecute." 
Reg.  V.  Earl  fTMegrave,         615 

CHARTER-PARTY. 

Plaintiffs,  owners  of  a  ship,  agreed  by 
charter-party  that  the  ship  should 
have  eighty-five  running  days  for 
loading  and  unloading  her  cargo, 
and  that  the  freighter  might  keep 
her  on  demurrage  for  fourteen  ad- 
ditional running  days,  at  a  stipu- 
lated rate  per  diem.  The  ship 
arrived  in  port  with  five  running 
days  due  to  her.  On  her  arrival 
and  subsequently,  on  another  occa- 
sion^ the  plaintiffs  refused  to  per- 
mit her  to  be  unloaded.  After- 
wards, but  not  till  after  the  expi- 
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ration  of  the  running  days,  she  was 
permitted  to  unload,  but  the  cargo 
was  not  discharged  until  after  the 
expiration  of  fourteen  days  beyond 
the  running  days.  In  assumpsit 
against  the  freighter  on  the  charter- 
party,  the  declaration  charged  a 
detention  on  demurrage  for  four- 
teen days,  and  a  general  detention 
beyond. 

Fleas,  1.  non-assumpsit;  2.  that 
he  did  not  keep  or  detain  the  ship 
modo  et  formd;  3.  that,  at  the  time 
she  was  unloading,  the  plaintiffs 
wrongfully  stopped  the  unloading, 
and  prevented  the  defendants  from 
unloading.  The  jury  found  that 
the  plaintiffs'  refusal  was  wrongful.' 

Held,  on  motion  for  a  new  trial 
and  for  judgment  non  obstante 
veredicto,  on  the  third  plea: — 

1 .  That  the  plea  denying  the  de- 
tention of  the  ship  was  sufficiently 
made  out  bv  the  finding  of  the  jury, 
and  that  the  plaintiffs  could  not, 
under  this  declaration  on  the  char- 
ter-party, recover  for  the  use  of 
ship  during  so  much  of  the  actual 
unloading  as  exceeded  five  days. 

2.  But  that  the  third  plea  was 
bad;  as  such  an  interference  by 
the  plaintiffs  to  prevent  an  unload- 
ing, as  was  stated  in  the  general 
terms  of  the  allegations  in  that 
plea,  would  not  put  an  end  to  the 
obligation  of  the  charter-party. 
Benson  v.  Blunt,  449 


CHECK. 

Want  of  consideration. 

DENCE,  1. 


See  Evi- 


CHELTENHAM. 

Customary  dower  in  the  manor  of 
Cheltenham.     See  Copyhold,  2, 

CHEMIST. 

See  Apothecaries*  Act. 

CHURCH  RATE. 
In  a  parish  where  there  are  several  I 


churchwardens,  each  usually  acting 
for  a  separate  district,  one  church- 
warden may  lay  a  complaint,  under 
5S  Geo.  S,  c.  127,  s.  7,  against  a 
resident  in  his  district  for  non-pay- 
ment of  church  rate.  Reg,  v.  Fen- 
ton.  17 

Pew,  faculty  for,  to  a  corporation. 
See  Prohibition. 

CLERGYMAN. 

A  declaration  in  case  against  a  cler- 
gyman for  not  solemnising  a  mar- 
riage, stated  that  the  plaint^  and 
Mary,  at  the  time  of  the  grievance, 
&c.  were  desirous  to  intermarry; 
that  a  licence  was  obtained,  autho- 
rising (in  the  usual  form)  the  so- 
lemnisation of  the  marriage,  at  any 
time  within  three  months  from  the 
date,  between  8  and  12  a.m.,  and 
reciting  that  Mary  had  resided  at 
B.  for  fifteen  days  next  before  the 
date ;  that  the  defendant  was  mi- 
nister of  the  church  of  B.;  that 
by  reason  of  the  premises,  and  by 
force  of  the  licence,  it  became  the 
duty  of  the  defendant  to  solemnise 
the  marriage  in  the  manner  and 
time  specified  in  the  licence,  when 
thereunto  requested;  that  the  de- 
fendant had  notice  of  the  licence, 
and  was  requested  by  the  plaint^  to 
solemnise  the  marriage  tn  tke  moii- 
ner  and  time  specified  in  the  said 
licence,  yet  the  defendant  wrong- 
fully  and  illegally  refused. 

Held,  after  verdict  for  the  plain- 
tiff, that  the  declaration  was  bad, 
as  the  request  by  the  plaintiff  alone 
did  not  shew  notice  to  the  defend- 
ant that  Mary  was  willing  to  be 
then  married. 

Semble,  per  Patteson  and  Cote-- 
ridee  Js.,  the  declaration  was  also 
bad  for  not  alleging  the  request  to 
have  been  made  within  three  months 
from  the  date  of  the  licence. 

Semble,  per  fVilliams  J.,  that  the 
duty  to  solemnise  the  marriage,  in 
the  manner  and  time  specified  in 
the  licence,  was  not  well  laid,  as 
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the  defendant  would  be  entitled  to 
previous  notice. 

Quaere,  whether  such  an  action 
is  maintainable  at  all  ?  Daoii  v. 
Black.  492 

COLLISION. 

As  to  amount  of  costs  which  Admi- 
ralty may  award  in  cases  of  colli- 
sion.   See  Admiralty. 

COMMON,  RIGHT  OF. 
See  CoBPORATioK^  2. 

COMPENSATION. 

To  borough  Officer, 

See  II.  BoBouoH,  I — Mandakus,  2. 

To  owners  of  lands,  by  Railway  Com- 
pany.   See  Railway,  2, 

CONDITION. 

Pleading  alteration  in  the  condition 
of  a  bond.    See  Alteration. 

Proviso  for  redemption  in  a  mort- 
gage deed,  whether  a  condition 
within  the  Mortmain  Act.  See 
Mortmain. 

CONSIDERATION. 

Onus  of  proving  consideration  of  bill 
of  exchange.    See  Evidence,  1. 

Pleading  want  of  consideration.  See 
Bill  of  Exchange,  1. 

CONSTABLE. 

In  an  action  for  false  imprisonment 
the  plea  stated  that  the  plaintiff 
committed  a  breach  of  the  peace 
by  violently  knocking  for  a  long 
time  at  the  door  of  defendant's 
dwelling-house,  and  tliat  the  plain- 
tiff threatened  to  continue  such 
knocking  until  a  certain  book  was 
delivered  up  to  him  ;  that  the  de- 
fendant then  sent  for  a  constable, 
and»  the  plaintiff  having  ascertained 


this,  ceased  knocking  and  ran  off, 
when  the  defendant,  with  the  as- 
sistance of  the  constable,  imme- 
diately pursued  the  plaintiff  and 
overtook  him  near  the  dwelling- 
house,  whereupon  the  defendant, 
in  order  to  preserve  the  peace  and 
prevent  the  plaintiff  from  con- 
tinuing the  disturbance,  gave  him 
in  charge  to  the  constable,  &c.  &c. 
—Heldt  that  the  plea  was  bad,  non 
obst.  vered.,  as  it  did  not  shew 
either  that  the  breach  of  the  peace 
was  continuing,  or  shew  any  cer- 
tain facts  from  which  a  renewal  of 
the  breach  was  to  be  apprehended. 
Baynta  v.  Bremter,  669 

CONSTRUCTION. 
See  Devise. 

CONTRACT. 

See    Bankrupt,    1 — Credit — Evi- 
dence,  3 — Lease — Vendor  and 

Vendee. 

CONVICTION. 

See  Vagrant. 

Whether  or  not  a  justice  of  the  peace 
may  draw  up  a  corrected  record 
of  a  summary  conviction  afler  he 
has  returned  one  record  of  it  to 
the  quarter  sessions,  he  cannot  do 
so  in  a  case  where  the  first  con- 
viction has  been  brought  up  by 
certiorari  and  quashed.  Where  a 
prisoner  has  been  brought  up  by 
a  writ  of  habeas  corpus  and  dis- 
charged, on  the  ground  of  the  in- 
sufficiency of  the  conviction  as 
appearing  by  the  recital  in  the 
warrant  of  commitment,  the  con- 
viction itself  not  having  been 
brought  up  by  the  crown,  and  the 
certiorari  having  been  taken  away 
from  the  prisoner  by  statute,  such 
proceeding  is  equivalent  to  a  quash- 
mg  of  the  first  conviction,  and  a 
justice  of  the  peace  cannot  after- 
wards draw  up  another  formal 
one. 
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A  conviction  under  the  70th 
section  of  the  Pilot  Act,  6  Geo.  4, 
c.  125»  for  "  coniinuine"  in  charge 
of  a  ship  after  a  duly  bcensed  pilot 
had  offered  to  take  charge  of  it, 
is  bad,  if  it  do  not  shew  that  the 
ofier  was  made  to  or  in  the  pre- 
sence of  the  party  in  charge  of  the 
vessel,  or  that  it  otherwise  came 
to  his  knowledge.  It  ought  also 
to  appear  in  the  conviction  that  the 
defendant  was  the  person  in  charge 
of  the  vessel  when  the  ofifer  was 
made ;  and  sembU^  that  this  does 
not  sufficiently  appear  from  an 
allegation  that  he  «  continued"  in 
charge  of  it  after  the  offer. 

Though  the  consent  of  the  War- 
den of  the  Cinque  Ports  or  of  the 
Trinity  House  Corporation  respec- 
tively is  required  before  proceed- 
ing to  recover  penalties  under  the 
Pilot  Act,  it  is  not  necessary  that 
such  consent  should  appear  m  the 
conviction,  which  is  sufficient  in 
that  respect  if  it  follow  the  form 
given  by  that  statute.  Chamey  v. 
Payne.  348 


L 


COPYHOLD. 
See  Hbbiot. 
>  Licence  to  demise. 


1.  A  lessee  for  years  of  a  copyholder 
may  maintain  ejectment,  though 
there  be  no  custom  in  the  manor 
to  lease,  and  no  licence  has  been 
obtained  from  the  lord,  such  lease 
being  good  between  the  parties  to 
it,  and  void  only  as  against  the 
lord.  Doe  d.  Tresadder  v.  Tres- 
eidder,  70 

2.  Dower, 

^,^       2.  By  the  custom  of  the  manor  of 
•^  Cheltenham,  as  settled  by  1  Car.  1, 

the  widow  of  a  copyholder  is  en- 
titled to  dower  out  of  all  the  cus- 
tomary lands  of  which  her  husband 
was  tenant  during  the  coverture, 
although  he  did  not  die  tenant, 
such  lands  having  been    aliened 


during  the  coverture  by  the  hus- 
band alone,  without  the  wife  hav- 
ing been  examined  in  Court,  or 
having  joined  in  the  surrender. 

Where  such  lands,  between  the 
time  of  alienation  by  the  husband 
and  of  his  death,  have  been  im- 
proved in  value  by  buildings,  the 
widow  is  entitled  to  dower,  accord- 
ing to  their  value  at  the  time  of 
his  death,  although  one-third  re- 
main not  built  upon.  And  if  the 
lands  so  aliened  are,  at  the  death 
of  the  husband,  in  Uie  possession 
of  several  persons,  whether  by  the 
immediate  act  of  the  husband  or 
the  act  of  his  alienee,  dower  must 
be  assigned  as  to  one-third  of  the 
lands  of  each  such  possessor.  Doe 
V.  GwinneU.  180 

CORONER. 
See  Dbodand — iNauisinoN. 


CORPORATION. 
See  Borough. 

As  to  election  of  alderman.  See 
Aldbeman. 

As  to  right  to  have  name  inserted  on 
the  burgess  roU.    See  Buroess. 

Attachment  against  corporation.  See 
Mandamus,  2. 

Faculty  for  a  pew  to  corporation. 
See  Prohibition. 

Ejectment  against  corporation,  elegit, 
consent  rule.   See  Ejectment,  I. 

Corporation  property,  how  to  be  de- 
scribed.    See  Inquisition. 

1.  Indictment  agmnst. 

1.  A  rule  to  quash  an  indictment  for 
misdemeanor  against  a  corporation 
aggregate  in  their  corporate  name, 
on  the  ground  that  such  an  indict- 
ment does  not  lie,  was  discharged, 
the  Court  expressing  no  opinion 
on  the  question,  but  leaving  the 
defendants  to  take  the  objection 
on  demurrer,  with  liberty  to  plead 
over  in  case  of  a  decision  against 
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th^m.     Reg,  v.    The  Birmmgkam 
and  Gloucester  Railwatf  Company. 

457 

2.  Right  of  Common, 

2.  Id  case  for  disturbance  of  a  right 
of  common,  the  declaration  alleged 
that  the  mayor,  aldermen  and  bur- 

§  esses  of  the  town  and  borough  of 
tamford  had  the  right  in  question 
for  every  resident  freeman  paying 
scot  and  lot.  It  appeared  in  evi- 
dence that  the  right  relied  upon 
was  an  ancient  right.  By  2  &  3 
mU.  4,  c.  64,  and  5  &  6  WiU.  4, 
c.  76,  part  of  an  additional  parish 
is  dirown  withig  the  borough  of 
Stamford. 

Held,  that  the  declaration  was 
not  supported,  as  the  right  claimed 
was  larger  than  that  proved. — 
Beadrmrtk  v.  Torkinglon.         482 

CORPSE. 

Lien  of  gaoler  on  corpse  of  prisoner. 
See  Gaoler. 

COSTS. 

See  Admiralty — Borough,  4 — Cer- 
tiorari, 2,  S — Ejectment,  2,  3 — 
Highway,  6 — Mandamus,  3, 4. 

1.  fVhere  several  Counts. 

1.  Semble,  where  on  summons  to 
strike  out  one  of  several  counts,  as 
founded  on  the  same  subject-matter 
of  complaint,  the  pudge,  being 
satisfied,  on  cause  shown  by  the 
plaintiff,  allows  both  counts,  on  the 
cround  that  it  is  intended  to  esta- 
blish a  distinct  matter  of  complaint 
under  each,  and  the  plaintiff  suc- 
ceeds at  the  trial  on  an  issue 
arising  out  of  one  only  of  the 
counts  so  allowed,  if  the  judge  at 
nisi  prius  certifies,  under  Reg.  Gen. 
Hil.  4  Will.  4,  c.  7,  that  it  was  not 
bond  fide  intended  to  establish  dis- 
tinct matter  of  complaint  on  the 
several  counts,  the  certificate  will 
VOL,  I.— o,  D. 


deprive  the  plaintiff  of  all  the  costs 
of  the  cause. 

HeU  where  there  are  three 
counts,  and  on  summons  to  strike 
out  the  1st  or  2d,  they  are  allowed 
to  stand,  on  the  ground  of  plain- 
tiff's intention  to  establish  a  dis- 
tinct complaint  under  each,  if  the 
plaintiff  at  the  trial  succeeds  on  the 
2nd  and  fails  on  the  1st  and  3rd,  a 
certificate,  under  rule  7f  that  he 
did  not  intend  to  establish  a  dis- 
tinct matter  of  complaint  '*  in  re- 
spect of  either  of  the  counts  on 
which  he  has  faHed^'^  is  inoperative, 
because  it  does  not  apply  to  the 
two  counts  in  respect  of  which  the 
summons  was  taken  out. 

After  trial  and  judge's  certifi- 
cate it  is  too  late  to  object  to  an 
order,  allowing  two  counts,  that  it 
was  improperly  made,  because  the 
counts  were  not  in  apparent  vio- 
lation of  rule  5.  Dewar  and  ano- 
ther V.  Swabey  and  another.       397 

2.  Power  of  Court  to  make  real  Platn" 
tiff^pay  Costs. 

2.  The  Court  has  no  power  after  a 
judgment  for  the  defendant  in  a 
personal  action  to  make  a  third 
party  pay  the  costs  on  the  ground 
that  he  was  the  real  plaintiff. 
Evans  v.  Rees.  579 

COUNTY. 

Appeal  to  county  sessions  against 
orders  of  removal  by  borough  jus- 
tices, or  a  refusal  by  them  to  grant 
a  beer  licence.  See  Borough,  1, 
2,3. 

COURT. 

Inferior  Court,  jurisdiction  of  this 
Court  over,  even  where  certiorari 
taken  away.     See  Certiorari,  1. 

Actions  against  officers  of.  See 
Trespass,  1,  2. 

COVENANT, 

See  Eviction,  and  Landlord  and 
Tenant,  3, 
3h     ■ 
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CREDIT. 

On  a  contract  for  the  sale  of  a  spe- 
cific chattel  on  credit,  time,  without 
express  stipulation,  is  not  of  the 
essence  of  the  contract;  and  the 
▼endee,  on  tender  of  the  price, 
though  after  the  expiration  of  the 
period  of  credit,  may  maintain 
trover  against  the  vendor  to  recover 
such  chattel.  The  vendor  cannot 
rescind  the  contract  on  non-pay- 
ment at  the  day.  Martindak  v. 
Smith.  I 

CRIMINAL  INFORMATION. 

One  of  several  applicants  for  a  cri- 
minal information  against  the  pub- 
lisher of  a  newspaper  libel  had 
addressed  '<  To  the  Editor,"  a 
recriminatory  letter  bearing  date 
the  26th  December  and  signed  by 
him  on  his  own  and  their  behalf. 
The  letter,  which  was  of  such  a 
character  as  to  disentitle  the  writer 
to  a  rule  for  a  criminal  information, 
if  he  had  been  the  sole  applicant, 
was  published  in  anothor  news- 
paper of  the  5th  January  following : 
'^Held,  that  the  other  applicants 
were  bound  to  have  prevented  the 
publication,  or  to  show  that  they 
had  no  opportunity  of  preventing 
it,  and  that  it  was  not  enough  for 
them  to  state  they  were  not  parties 
to  it  and  did  not  know  of  it  until 
some  time  afler  its  date,  it  appear- 
ing that  a  copy  of  the  letter  had 
been  sent  to  each  of  them,  and 
their  affidavits  not  stating  when 
they  received  such  copy,  or  that 
they  did  not  know  of  tlie  letter 
before  publication.  Reg,  v.  Law- 
son.  15 

CUSTOM. 
Customary  dower.  See  CopyholDi  it. 

DAMAGE. 

Right  of  action  against  sheriff  for  not 
executing  halSsre  facias  posses- 
sionem.   See  Ejectment,  3. 


Against  clergymen  for  not  solem- 
nising a  marriage.  See  Cleboyhak. 

DAMAGES. 

Authority  of  judge  to  enter  da- 
mages on  the  postea  though  not 
found  by  the  jury.  See  Man- 
damus, 3. 

Riffht  to  recover  damages  on  man- 
damus.   See  Mandamus  3. 

Consequential  damages  for  nonrepair. 
See  Landlord  and  Tenant,  3. 

Damages,  assessment  of»  after  judg- 
ment for  plaintiff  on  demurrer  in 
action  on  bill  of  exchange.  See 
Evidence,  4. 

DAMNUM. 

Right  of  action  against  sheriff  for  not 
executing  habere  facias  posses- 
sionem.    See  Ejectment,  3. 

Against  clergymen  for  not  solemni- 
sing a  marnage.  See  Clergyman. 

DEATH. 

See  Replevin. 

Death  of  plaintiff  in  replevin,  afler 
re.  fa.  lo.  no  breach  of  replevin 
bond.    Morrii  v.  Matthews.     677 

DEBT. 

Amendment  of  ca.  sa.  on  promises 
where  action  in  debt.  See  Amend- 
ment. 

Debt  will  lie  for  use  and  occupation, 
though  there  be  an  express  demise, 
if  it  be  not  by  deed.  Gibson  v. 
Kirk.  ft52 

DEBTOR. 
Lien  of  gaoler   on    corpse  of  his 
debtor   dying    in    prison.       See 
Gaoler. 

DEED, 
Inrolment  of,  under  Mortmain  Act, 
See  Mortmain. 
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Stamp  on,  when  executed  under 
power  of  attorney.    See  Stamp. 

DEFAMATION. 

See  Criminal  Information. 

DEMURRAGE. 
See  Charter-party. 

DEMURRER. 

Assessment  of  damages,  after  judg- 
ment on.    See  Evidence,  4. 

When  declaration  may  be  objected 
to  on  demurrer  to  plea  to  the  ju- 
risdiction.    See  II.  Pleading,  1. 

DEODAND. 

A  deodand  cannot  be  imposed  by  a 
coroner's  jury  upon  the  instru- 
ment of  death,  where  they  find  the 
homicide  to  have  been  felonious. 
Reg.  Y.  Polwart.  211 

DEVISE. 

Devise  of  lands  and  all  testator's  es- 
tate, right,  title,  &c.  therein,  to 
trustees,  "their  heirs  and  assigns 
for  ever,"  upon  trust,  and  to  the 
intent  that  A.  should  hold  to  him 
and  his  assigns  for  life,  subject  to 
the  payment  of  an  annuity,  and  to 
the  further  intent  that  he  should 
cut  as  much  timber  as  should  be 
necessary  for  the  use  of  the  farm  ; 
and  after  A,*s  death  then  to  the 
use  and  behoof  of  the  trustees 
"  and  their  assigns  in  trust,"  and  I 
give  the  same  unto  B.,  his  heirs 
and  assigns  for  ever,  and,  for  want 
of  issue,  to  the  use  and  behoof  of 
my  trustees  and  their  assigns,  in 
trust  to  preserve  the  uses  &c.  from 
being  defeated ;  and  for  want  of 
such  issue  to  C.  his  heirs  and  as- 
signs for  ever,  and  furthermore 
upon  this  trust,  and  the  further  in- 
tent that  my  trustees,  their  heirs 
or  assigns,  by  mortgage  or  demise 
of  my  real  estate,  or  from  the  rents, 


or  by  such  other  ways  as  they  shall 
think  fit,  raise  80/.  for  payment  of 
my  debts : — Held,  tliatthe  trustees 
took  the  legal  estate  in  fee.  Doe 
d.  Daoks  v.  Daoies.  33 

DISPENSATION. 

See  Vendor  and  Vendee. 

DISTRESS. 

Whether  property  passes  by  sale  un- 
der defective  distress  warrant.  See 
Highway,  6. 

Distress  on  Fixtures.   See  Fixtures. 

DOWER. 

By  custom  of  Cheltenham.  See  Copy- 
hold, 2. 

EASEMENT. 
See  Way. 

EJECTMENT. 
Ejectment  by  lessee   of  copyhold, 

where  no  hcence  to  dembe.    See 

Copyhold,  1. 
Ejectment  to  recover  railway.    See 

Railway,  1. 

1 .  Consent  Rule, 
The  Court  will  not  let  in  a  corpora- 
tion to  defend  an  ejectment  with- 
out entering  into  the  usual  con- 
sent rule  to  admit  possession,  on 
the  ground,  whether  well  or  ill 
founded,  that  the  land  of  a  corpo- 
ration cannot  be  taken  in  eject- 
ment on  a  writ  of  elegit  upon  a 
judgment  against  the  corporation 
for  debts  contracted  since  the  pass- 
ing of  the  Municipal  Corporation 
Act. 

It  is  too  late  in  Hilary  term  to 
seek  to  set  aside  for  irregularity 
of  service  a  declaration  in  eject- 
ment served  in  the  July  previous, 
and  a  rule  for  judgment  obtained 
in  Michaelmas  term,  the  defend- 
ant having  in  the  vacation  follow- 
ing applied  by  summons  for  time 
3h2 
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to  appear  and  plead. 


Doev,  Roe. 
220 


2.  Death  of  Leuor^CosU. 

If  pending  a  rule  for  a  new  trial  in 
ejectment  the  lessor  of  the  plain- 
tiff dies,  the  defendant  is  not  en- 
titled to  have  security  for  costs  be- 
fore the  rule  is  argued.  Doe  v, 
Cozais.  503 

3.  Habere  facias  possessionem. 

Judgment  had  been  signed  for  the 
plaintiff  in  an  action  of  ejectment. 
The  lessor  caused  to  be  issued 
and  delivered  to  the  sheriff  a  writ 
of  habere  facias.  He  then  made 
an  appointment  with  the  sheriff  for 
the  purpose  of  executing  the  writ. 
The  sheriff  having  been  informed, 
by  the  defendanrs  attorney,  that 
the  proceedings  were  irregular, 
and  would  be  set  aside,  did  not 
execute  the  writ.  The  judgment 
was  afterwards  set  aside,  on  an 
affidavit  of  merits :  —  Held,  that 
the  lessor  of  the  plaintiff  was  en- 
titled to  recover,  in  an  action  on 
the  case  against  the  sheriff,  the 
costs  he  had  incurred  in  preparing 
to  assist  the  sheriff  to  execute  the 
writ.    Mason  v.  Painter.  381 

ELECTION. 

See  Alderman. 

ELEGIT. 

Against  corporation  property.  See 
Ejectment,  1. 

ESTATE. 

Sec  Devise  —  Landlord  and  Te- 
nant, 5 — Mortgagor — VI.  Poor, 
1. 

EVICTION. 

In  covenant  by  landlord  against  te- 
nant, on  a  farminff  lease,  assigning 
breaches  on  the  defendant's  cove- 


nants: I.  to  repair;  2.  not  to 
plough  meadow  land ;  3.  or  depas- 
ture orchards ;  4.  or  cut,  lop,  or 
injure  trees,  woods,  or  plantations, 
&c. ;  5.  or  assign  or  underlet  the 
demised  premises,  or  any  part 
thereof,  without  the  pkintiff 's  con- 
sent in  writing;  the  defendant 
pleaded  that  before  any  of  the 
breaches  assigned  he  was  evicted 
and  kept  out  of  part  of  the  de- 
mised premises  by  the  authority  of 
the  plamtiff:— /fe/J,  that  the  plea 
afforded  no  defence  to  the  acUon. 
Newton  v.  AlUn.  44 

EVIDENCE. 

Under  particular  issues.  See  Bank- 
rupt, i,  3 — Bill  of  Exchange,  3 
— II.  Pleading,  4, 5— Sheriff,  2. 

Evidence  generally.  See  Particu- 
lars OF  Demand,  3 — III.  Poor, 
3,4,5;  IV.  3,  4;  V.  4. 

Of  right  of  common  in  freemen.  See 
Corporation,  2. 

Of  conversion.  See  Abuttals — 
Heriot— Stamp— Tender. 

1.  Onus  probandi. 

Assumpsit  Sffainst  the  drawer  of  a 
check.  Plea,  that  it  was  drawn 
and  delivered  to  a  third  person  to 
secure  a  gaming  debt,  and  by  him 
delivered  to  the  plaintiff  without 
consideration.  Replication,  that  it 
was  delivered  to  the  plaintiff  for  a 
good  consideration.  Issue  there- 
on:—ff^/J,  that  the  illegal  draw- 
ing of  the  check  was  so  admitted 
on  these  pleadings,  as  to  throw  on 
the  plaintiff  the  onus  of  proving 
the  consideration.  Bingnam  v. 
Stanley.  «37 

2.  PrioiUge  of  Witness. 
An  attorney,  although  he  has  receiv- 
ed a  document  from  his  client,  is 
not  privileged  from  answering  a 
question,  put  for  the  purpose  of 
lettinsr  in  secondary  evidence,  whe- 
ther the  document  is  in  his  posses- 
sion.   Coates  V.  Birch.  647 
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3.  Parol  Evidence. 

A  sold-note  expressed,  **  eighteen 
pockets  of  hops  at  lOOer—Hdd^ 
that  parol  evidence  was  admissible 
to  shew  that  the  100«.  meant  the 
price  per  cwt.    Sjicer  ▼•  Cooper. 

52 

4.  Evidence  on  Writ  of  Inquiry. 

Where  a  jplaintiff,  in  an  action  on  a 
bill  ot  exchange,  has  obtained 
judgment  on  demurrer,  he  is  enti- 
tled, at  the  assessment  of  damages 
on  the  demurrer,  to  the  full  amount 
of  the  bill>  without  producing  it  in 
evidence.     Lane  v.  muUins.     712 

5.  Entries  of  deceased  Steward. 

Entries,  in  the  account  book  of  a  de- 
ceased steward,  of  the  receipt  of 
money  by  the  steward,  in  the 
handwriting  of  his  clerk,  is  evi- 
dence of  such  receipt,  although  the 
clerk  who  made  the  entries  is  alive 
and  not  called  as  a  witness,  where 
it  appears  that  the  steward  adopt- 
ed such  entries  by  presenting  them 
to  be  audited.  Doe  d.  Grwiam  v. 
Hawkins.  551 

EXECUTION. 

By  ca.  sa.  See  Amsndmbnt — Bank- 
rupt, 1 — Barrister. 

By  (i.  fa.    See  Sheriff. 

By  habere  facias  possessionem.  See 
Ejectment,  S. 

By  elegit.    See  Ejectment,  1 . 

FACULTY. 

For  a  pew  to  corporation. — See  Pro- 
hibition. 

FALSE  RETURN. 

See  Sheriff,  2. 

FIXTURES. 

Fixtures  cannot  be  distrained  for 
rent.    Darby  v.  Harris.  234 


FORFEITURE. 

Leasing  copyhold  without  license.— 
See  Copyhold,  1. 

FREEMEN. 

Mode  of  alleging  right  of  common  in 
freemen  of  boroughs. — See  Cor- 
poration, 2. 

GAMING. 

Admission  in  pleading  that  bill  given 
for  a  gammg  transaction.  —  See 
Evidence,  1 — Horse  Race. 

In  an  action  against  the  marshal,  for 
the  escape  of  a  prisoner  in  custody 
under  an  execution  on  a  judgment 
obtained  adversely  against  him,  it 
is  no  defence  that  the  judgment 
was  to  recover  the  amount  of  a 
bill  of  exchange,  given  for  money 
lost  at  play,  the  statutes  10  Car.  ft 
and  9  Ann.  not  including  judg- 
ments obtained  adversely,  but 
those  only  given  to  secure  money 
lost  at  play.    Chapman  v.Lant  623 

GAOLER. 

The  Court  on  motion  directed  a  man- 
damus to  go  peremptorily  in  die 
first  instance,  commanding  a  gaoler 
to  give  up  for  burial  the  body  of 
a  debtor  dead  within  the  ffaol,  it 
being  sworn  that  he  refused  to  do 
so  until  a  certain  sum  he  .claimed, 
as  a  debt  owing  by  the  deceased 
for  maintenance,  were  paid.  In  re 
the  BaUiff  of  Wakefield.  566 

GUARANTIE. 
See  Bankrupt,  1,  %. 

HABEAS  CORPUS. 
See  Conviction. 

HABERE    FACIAS    POSSES- 
SIONEM. 

Action  against  sheriff  for  not  execut- 
ing.   See  Ejectment,  3. 
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HEDGES. 

Order  of  justices  to  cut.  See  High- 
way, 4. 

Mandamus  to  turnpike  road  trustees 
to  make.    See  Highway,  5. 

HERIOT. 

Where  a  customary  heriot  of  the  best 
beast  is  due,  on  tlie  death  of  a 
tenant,  to  the  lord  of  the  manor, 
no  property  in  any  specified  beast 
vests  in  the  lord  before  selection 
by  him  of  the  beast. 

A  selection  of  seven  beasts  as 
heriots,  when  the  lord  is  entitled 
to  five  only,  will  not  be  sufficient 
to  vest  in  the  lord  the  property  in 
any  five  of  them. 

Qucere,  whether  in  trover,  if 
seven  things  are  demanded  when 
there  is  a  right  to  five  only  of 
them,  a  general  refusal  is  evidence 
of  a  conversion  of  such  five. 
AUngton  v.  UpKombe  280 

HIGHWAY. 

Appeal  against  the  accounts  of  the 
surveyor  of  the  highways.  See 
Railway  Company — Survsyor. 

1.  Cu$tomaty  lAdbiUiy  of  Township  to 

repair. 

An  indictment  charging  a  township 
with  a  customary  liability  to  repair 
all  roads  within  the  township,  and 
not  limiting  the  liability  to  such 
roads  as  but  for  the  custom  would 
have  been  repairable  by  the  parish 
— Held  good  (on  motion  in  arrest 
of  judgment),  on  the  ground  that 
there  might  be  such  a  custom  as 
alleged,  and  that,  if  there  were  any 
roads  repairable  ratione  tenurae  or 
otherwise,  it  was  for  the  defend- 
ants to  shew  it  as  a  matter  of  evi- 
dence.   Reg.  v.  Heage  548 

2.  Certifieate  of  Jvsticeafor  Diversion. 

A  footpath  led  from  the  hamlet  of 
Wyke  to  a  turnpike  road  which 
led  in  one  direction  to  the  town  of 


Axminster,  and  in  the  other  to 
various  other  places.  It  was  pro- 
posed to  divert  a  part  of  this  K)ot- 
path,  by  making  it  join  the  road 
at  a  point  somewhat  nearer  to  Ax- 
minster. 

Two  justices  certified  (under  the 
5  &  6  IVUl.  4,  c.  50,  s.  85)  for  tlie 
diversion  of  this  footpath,  de- 
scribed as  leading  "  from  W.  to 
A.,"  and  stated  in  their  certificate 
that  the  intended  footpath  was 
'' nearer  and  more  commodious" 
than  the  old. 

Against  this  diversion  an  appeal 
was  tried  at  the  Quarter  sessions, 
under  sect.  88,  ana  the  grounds  of 
appeal  were,  that  "reference  being 
had  to  the  various  places  with 
which  the  original  footpath  com- 
municated, the  new  line  was  not 
nearer  and  more  commodious  than 
the  old." 

It  appeared  that  the  proposed 
new  line  of  footpath  jomea  the 
turnpike  road  at  a  point  nearer  to 
Axminster  than  the  old,  and  was 
consequently  nearer  as  between 
Wyke  and  Axminster  only,  but 
that  it  was  not  so  near  as  between 
Wyke  and  the  other  places  men- 
tioned. 

Held,  I,  That  the  jury  were  pro- 
perly directed  to  construe  the  word 
"  nearer"  not  as  between  W.and  A., 
but  as  between  the  point  at  which 
the  new  and  old  lines  of  footpath 
diverged,  and  the  point  where  the 
old  line  reached  the  road. 

2.  That  the  jury  having  found 
that  the  new  path  was  not  nearer 
than  the  old,  but  that  it  was  more 
commodious,  the  order  for  diverting 
the  footpaUi  could  not  be  made,  as 
it  was  necessary,  under  section  89, 
that  the  substituted  line  should  be 
both  "  nearer"  and  more  "  commo- 
dious."    Reg.  V.  Shiles.  d04 

3.  Private  Street — Paving  Commis- 
sioners. 

Ely  Place,  part  of  the  liberty  of  Saf- 
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fron  Hill,  Hatton  Garden,  and  Ely 
Rents,  18  private  property^  and 
though  it  is  generally  open  to  the 
public  during  the  day,  has  never 
been  dedicated  to  the  public: — 
Held,  that  the  commissioners  for 
paving  Saffron  Hill,  Hatton  Gar- 
den, and  Ely  Rents  had  no  autho- 
rity to  enter  for  the  purpose  of 
paving  it,  under  5  W,  4,  c.  xviii. 
8.  44,  which  empowers  them  at  all 
times  to  pave,  &c.  all  the  squares, 
streets,,  lanes,  courts,  ways,  foot- 
wavs,  or  carriage-ways,  passages 
and  places  within  the  liberty.  FauL 
V.  JaxMi.  316 

4.  Order  of  Justices  to  cut  Fences. 

By  5  &  6  Will.  4,  c.  50,  s.  65,  "  if 
the  surveyor  shall  think  a  carriage- 
way or  cartway,  &c.  prejudiced  by 
the  shade  of  any  hedges,  and  that 
the  sun  and  wind  are  excluded 
from  such  highway,  or  if  any  ob- 
struction is  caused  in  any  carriage- 
way or  cartway  by  any  hedge  or 
tree,  it  shall  be  lawful  for  one  jus- 
tice, ^c.**  to  summon  the  owner  of 
the  hedges  at  a  special  sessions, 
"  to  shew  cause  why  the  said  hedges 
are  not  cut,  &:c.  in  such  manner 
that  the  carriageway,  &c.  shall  not 
be  prejudiced  by  the  shade  thereof, 
and  that  the  sun  and  wind  may  not 
be  excluded  from  such  carriageway, 
&:c.  to  the  damage  thereof,  or  why 
the  obstruction  caused  in  such  car- 
riageway, &c.  should  not  be  re- 
moved, &c.  and  if  such  justices 
shall  order  that  such  hedges  shall 
be  cut,  &c.  in  manner  aforesaid,  or 
such  obstruction  removed,"  and  the 
owner  shall  not  comply  within  ten 
days,  he  may  be  convicted  and 
fined,  and  the  surveyor  may  him- 
self cut  the  hedges. 

In  trespass  for  cutting  the  plain- 
tifTs  hedge,  a  surveyor  justified 
under  the  act,  because  the  plaintiff 
had  failed  to  comply  with  an  order, 
reciting  that  the  plaintiff  had  neg- 
lected to  cut  his  hedge,  '*  whereby 


the  sun  and  wind  were  excluded 
from  the  carriageway,  &c.  to  the 
damage  thereof,  and  whereby  also 
obstructions  were  caused  therein," 
and  ordering  him  to  cause  the  said 
hedges  to  be  cut,  and  the  said  ob- 
struction to  the  damage  of  the  said 
highway  to  be  removed,  &c. 

Held,  that  the  order  was  bad  in 
substance,  and  did  not  justify  the 
surveyor ;  because  it  required  the 
plaintiff  to  cut  his  hedge  generally, 
without  specifying  the  manner  in 
which  it  was  to  be  done.  Brook  v« 
Jenney.  567 

5.  Fences  to  be  made  by  Trustees  of 

Turnpike  Road. 

Where  the  trustees  of  a  turnpike  road 
have  formed  a  new  road  through 
private  grounds,  but  have  neglected 
to  make  proper  fences,  as  required 
by  Stat.  4  Geo,  4,  c.  95,  s.  66,  the 
want  of  the  necessary  funds  for  that 
purpose  is  not  a  sufficient  answer 
to  a  mandamus  commanding  them 
to  make  the  fences.  2Ug.  v.  The 
Trustees  of  the  Luton  Roads.     248 

6.  Costs  on  Appeal  under  5^6  Will. 

4,  c.  50,  s.  90. 

The  quarter  sessions  have  no  power 
to  make  a  general  order  for  the 
costs  of  an  appeal,  though  they 
may  refer  the  taxation  of  the 
amount  to  their  officers,  provided 
they  during  the  sessions  adopt  his 
decision,  and  incorporate  it  in  the 
order.  This  rule  is  equally  ap- 
plicable, whether  the  sessions  have 
a  discretion  to  award  costs  or  not. 
The  nonpayment  of  costs  awarded 
by  an  order  of  the  quarter  sessions, 
on  the  trial  of  an  appeal  against  the 
stoppage  of  a  highway  under  the 
Stat.  5  &6  fTtU.  4,  c.  50,  s.  90,  is 
not  an  offence  forming  a  subject  for 
a  conviction  under  the  lOlst  and 
lOSrd  sections  of  that  statute,  but 
the  nonpayment  of  them  may  be 
enforced  by  a  distress  warrant,  is- 
sued by  two  justices  under  the 
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lOdrd  section,  grounded  directly  on 
the  order  of  sessions. 

Such  a  distress  warrant  is  bad,  if 
it  do  not  shew  on  the  face  of  it  an 
order  of  sessions  for  the  payment 
of  a  specific  sum  as  costs. 

Qucare,  whether  any  property 
passes  to  a  purchaser  by  a  sale 
under  a  distress  warrant  so  defec- 
tive. Selltpood  V.  Mountf  and  Lock 
V.  Seiiwood,  n.  358 

HORSE-RACE. 

A  wager  of  50/.  to  1/.  that  a  certain 
'  horse  had  not  won  a  by-gone  horse- 
race is  lawful.     Pugh  V.  Jenkins. 

40 

HUSBAND  AND  WIFE. 

Dower  by  the  custom  of  Chelten- 
ham.    See  Copyhold,  2. 

Evidence  of  non-access.  See  Bas- 
TAEDT — Vagrant. 

ILLEGALITY. 
See  Bankrupt,  Z — Horse  Race. 
Must  be  pleaded.    Fcnwick  v.  Lay* 
cock,  27. 

ILLEGITIMACY. 
See  Bastardy. 

INDICTMENT. 

Against  Corporation,  1. 

Mandamus,  although  indictment  lies. 
See  Mandamus,  1. 

Form  of,  against  township  for  non- 
repair of  road.    See  Highway,  1. 

Costs  of,  when  removed  by  certio- 
rari.— See  Certiorari,  2  and  3. 

INFERIOR  COURT. 

See  Certiorari,  1 — Trespass. 

INFORMATION. 

See  Criminal  Information. 
As  to  quo  warranto. — See  Alderman. 
Before  justice,— See  Justice. 


INJURIA. 

See  Case  —  Clergyman  —  Eject- 
ment, 3  —  Landlord  and  Te- 
nant, 3. 

INQUIRY. 

Writ  of,  to  assess  damages  on  de- 
murrer.    See  Evidence,  4. 


INQUISITION. 

A  coroner's  inquisition,  in  which  the 
things  moving  to  the  death  were 
described  as  the  property  of  the 
"  Proprietors  of  the  Hull  and 
Selby  Railway,'*  was  quashed, 
there  being  no  corporation  of  that 
name  or  other  similar  name  than 
*'The  Hull  and  Selby  Railway 
Company."     Reg.  v.  IVest.      481 

INROLMENT. 
Of  deed.    See  Mortmain. 


INSENSIBLE. 

Ejectment  was  brought  on  the  fol- 
lowing proviso  for  re-entry  in  a 
lease,  "  that  if  the  said  lessee  (the 
defendant),  his  executors,  admi- 
nistrators, or  assigns,  shall  either 
by  their  or  his  own  act  or  acts,  or 
by  bankruptcy,  insolvency,  writ  of 
extent,  or  of  execution  by  fieri 
facias,  or  other  act  of  law,  or  by 
any  other  means  whereby  either  vo- 
luntarily or  without  his  or  their  con- 
sent whereunder  the  said  premises 
herebv  demised  or  any  part  thereof 
would,  in  case  that  proviso  did  not 
exist,  be  liable  to  be  seized  by  the 
sheriff,  or  any  other  person,  or  in 
case  the  said  lessee,  his  executors, 
administrators,  or  assigns,  shsll  at 
any  time  or  times  hereinafter  make 
breach  or  default  in  performance 
of  the  covenants,  or  any  of  tliem, 
hereinbefore  on  his  or  their  parts 
contained,"  then  the  lease  was  to 
be  void,  and  the  lessor  tore-enter : 
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^Htld,  that  the  proviso  was  in- 
sensible. Doe  d.  Wt/ndham  v. 
Carao,  640 

INTEREST. 

Bankrupt  has  sufficient  interest  in 
his  goods  to  move  to  set  aside  a 
fi.  fa.  levied  against  good  faith. 
Pinches  v.  Harvey,  236 

Interest  in  question,  how  far  it  dis- 
qualifies justices  at  sessions.    See 

UERTIORABIi  1. 

INTERPLEADER. 

Where  seizure  by  the  sheriff  under  a 
fi.  fa.  is  disputed  on  the  ground 
that  the  goods  on  which  the  levy 
has  been  made  were  held  bjr  the 
defendant,  not  in  his  own  right, 
but  merely  as  executor  in  trust  for 
others,  the  defendant  is  to  be  con- 
sidered as  *<  not  being  the  partv 
against  whom  the  process  issued, ' 
and  the  sheriff  may  apply  for  an 
interpleader  rule  under  1  &  2 
fVUL  4,  c.  58,  s.  6.  Fenwick  v. 
Laycock.  532 


JUDGE. 


See 


Probable  cause  for  the  judge. 
Probable  Cause. 

Power  of,  to  enter  damages  on  the 
postea,  where  none  found  by  the 
jury.    See  Mandamus,  3. 

JUDGMENT. 
RvU  of  Court,  Trinity  Term. 

Where  judgment  is  signed  by  virtue 
of  a  judge's  certificate,  given  pur- 
suant to  the  act  1  IViU.  4,  c.  7, 
8.  2,  such  judgment  may  be  signed 
without  any  rule  for  judgment.  741 

Execution  of  judgment  not  duly  re- 
vived by  SCI.  fa.    See  Arrest. 

Judgment  in  debt  and  ca.  sa.  on  pro- 
mises.   See  Amendment. 

How  far  a  defence  in  an  action  for 
escape,  that  the  prisoner  was  taken 


in  execution  of  a  judgment  for  a 
gaming  debt.     See  Gaming. 
Judgment  of  inferior  court  quashed, 
notwithstandingstatute  taking  away 
certiorari.    See  Certiorari,  1. 

JURISDICTION. 

See  Admiralty,  as  to  costs  in  col- 
lision cases. 

See  Borough,  1, 2,  S,  4,  as  to  borough 
sessions. 

See  Certiorari,  1,  as  to  jurisdiction 
of  this  Court,  notwithstanding  sta^ 
tute  taking  away  certiorari. 

See  Costs,  2,  as  to  power  of  the 
Court  to  make  third  party  pay 
costs. 

See  Justice,  as  to  warrant  of  appre- 
hension. 

See  Overseers,  as  to  appeal  against 
their  accounts. 

See  Oxford,  as  to  power  of  discom- 
moning. 

See  Poor,  VIII.  1,  2,  as  to  power 
of  quarter  sessions  in  bastardy 
cases. 

See  Surveyors,  as  to  appeal  against 
their  accounts. 

JURY. 

Probable  cause  for  the  judge.  See 
Probable  Cause. 

Sufficiency  of  specification  for  the 
jury.     See  Patent. 

Where  junr  have  not  found  damages, 
entry  of  by  judge.  See  Manda- 
mus, S. 

JUSTICE. 

Interest  of  justices,  how  far  it  dis- 
qualifies them  from  acting.  See 
Certiorari,  1. 

A  warrant  of  apprehension  was  issued 
by  a  justice  of  peace,  which  did 
not  recite  any  information  on  oath, 
and  it  appeared,  in  point  of  fact, 
the  information  was  not  sworn  in 
bis  presence  i^Held,  that  he  was 
liable  in  trespass. 
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Quaere.  Whether  a  warrant  is 
not  totally  void,  which  does  not 
recite  any  information,  and  which 
directs  an  apprehension  "  to  an- 
swer all  such  matters  and  things  as 
in  her  Majesty's  behalf  shall  be 
objected  against  him  bv  A»  B,  for 
an  assault  committed  on,  &c. 
Caudie  v.  Seymour,  454 

LANDLORD  AND  TENANT. 

Distress  on  fixtures.    See  Fixtures. 
Liability  of  sheriff  for  not  paying 

year's  rent,  on  execution.      See 

Sheriff,  1. 
Lease  of  copyhold  without  licence. 

See  Copyhold,  1. 
See  also  Debt  for  Use  and  Occu- 
pation—Eviction— ^Lease—  Way. 

1.  Use  and  Occupation. 

1.  An  upper  floor  of  a  house  was 
occupied  at  a  rent  payable  quar- 
terly. During  the  currency  of  a 
quarter  the  house  was  burnt  and 
rendered  uninhabitable.  In  an  ac- 
tion for  use  and  occupation,  the 
plaintiff  having  recovered  for  the 
occupation  up  to  the  time  of  the 
fire  from  the  quarter-day  preced- 
ing:— Heidi  that  he  was  entitled 
to  recover  for  that  period  at  least. 
Packer  v.  Gibbim*  10 

2.  Disputing  Lesior^s  Title. 

2.  The  defendant  demised  premises 
to  the  plaintiff,  who  paid  rent  re- 
gularly for  them  for  some  years  to 
the  defendant;  disputes  having 
arisen  between  the  defendant  and 
a  third  party  as  to  the  rightful 
ownership  of  the  demised  premises, 
it  was  agreed  to  abide  b^  a  case  to 
be  submitted  to  a  barrister,  who 
gave  his  opinion  in  favour  of  the 
third  partV)  whereupon  the  plain- 
tiff being  informed  of  the  decision 
paid  his  rent  to  the  third  party. 
The  defendant  distrained  for  rent 
due  afler  the  decision,  and  the 
plaintiff  pleaded  the  facta  above 


stated :—  HM,  that  it  was  a  ques- 
tion for  the  jury,  whether  the  de- 
fendant by  his  acts  had  not  ad- 
mitted that  his  title  was  at  an  end, 
and  consequently  had  no  right  to 
distrain.    Downs  v.  Cooper,      57 Z 

3.  Repairs. 

3.  A  covenant  by  a  lessor  to  repair 
the  external  parts  of  the  demised 
messuage  comprises  the  boundary 
walls  of  it,  thoush  they  adjoin 
other  buildings.  At  all  events  the 
lessor  is  liable  under  it  to  compen- 
sate the  lessee  for  the  damage 
arising  from  non-repair  of  such  a 
wall,  which  arises  after  the  adjoin- 
ing building  has  been  pulled  down, 
though  the  damage  be  a  conse- 
quence of  such  pulling  down,  he 
having  made  no  attempt  to  prevent 
the  damage  arising  from  the  fur- 
ther sinkinj^  of  the  wall,  and  though 
the  adjoining  building  was  pulled 
down  in  execution  of  powers  given 
by  an  act  of  parliament,  which 
contained  a  clause  for  the  compen- 
sation of  persons  sustaining  da- 
mage by  the  exercise  of  them. 

Qucere,  Whether  in  such  a  case 
an  action  will  lie  against  the  lessor 
before  a  reasonable  time  has  elapsed 
for  the  restoration  of  the  wall  by 
him,  and  held  that,  even  if  so,  an 
action  would  be  maintainable  before 
such  reasonable  time  had  elapsed, 
he  having,  on  application,  con- 
tested his  liability  to  do  repairs, 
and  given  an  unqualified  refusal 
to  do  them. 

In  such  an  action,  the  lessee, 
afler  such  refusal,  having  rebuilt 
an  external  wall,  is  entided  to  re- 
cover the  coste  thereof,  the  jury 
having  found  that  this  was  the 
proper  mode  of  restoring  it 

He  may  also  recover  the  price 
of  damage  done  to  plate  glass  and 
fixtures  in  consequence  of  the  sink- 
ing of  the  wall.  But  the  lessee 
cannot  recover  the  rent  paid  by 
him  for  the  occupation  of  other 
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premises^  during  tbe  progress  of 
the  repairs,  though  auring  that 
time  tne  demised  premises  were 
not  safely  habitable.  Green  v. 
Eales.  468 

4.  Notice  to  quit 

4.  A  house  and  appurtenances  by  a 
written  demise  were  demised  '<  for 
one  year  and  six  months  certain 
from  the  date/*  at  a  yearly  rent, 
"  payable  at  the  usual  periods," 
with  a  proviso  "  that  three  calen- 
dar months'  notice  should  beciven 
on  either  side,  previous  to  the  deter- 
mination of  the  said  tenancy.*'  The 
holding  having  continued  beyond 
the  term  of  the  year  and  six  months, 
heidj  that  such  holding  was  not  a 
new  tenancy,  commencing  at  the 
end  of  that  period,  but  a  yearly 
tenancy  commencing  upon  the 
original  entry  of  the  tenant,  and 
therefore  a  notice  to  quit  at  the 
expiration  of  the  second  year  of 
the  holding  was  good.  Doe  v. 
DobelL  218 

5.  Bjf  Mortgagor. 

5,  During  the  continuance  of  a  te- 
nancy from  year  to  year  the  land- 
lord mortgaged  the  premises,  to 
secure  the  payment  of  an  annuity. 
The  mortgage  deed  contained  a 
proviso  that  he  should  remain  in 
receipt  of  the  rents  until  sixty  days 
after  default  made  in  payment  of 
the  annuity : — Held^  as  against  the 
tenant,  that  before  deuiult  the 
mortgagor  had  a  sufficient  interest 
in  the  premises  remaining  in  him 
to  entitle  him  to  determine  the 
tenancy  by  a  notice  to  quit.  Doe 
d.  Ljftter  v.  Goidrnta,  463 

LEASE. 

Ejectment  by  lessee  of  copyholds 
where  no  licence  to  make  that 
lease.    See  Copyhold,  1. 

The  following  letters  held  to  consti- 
tute an  agreement  only,  and  not  a 


demise  from  plaintiff  to  defend- 
ant: — 

On  21st  February,  1825,  defend- 
ant wrote  to  plaintiff,  *'  I  shall  be 
happy  to  take  a  lease  of  your  iron 
ore  at  a  royalty  of  1«.  per  ton,  and 
I  will  engage  to  work  the  several 
veins  of  ironstone,  limestone,  ore, 
and  manganese,  in  such  relative 
proportions  as  that  the  average 
produce  of  iron  shall  not  exceed 
the  usual  average  of  the  common 
ores  (which  I  believe  to  be  about 
40  per  cent.),  the  term  to  be  40 
years  from  the  24/A  June  nestf  and 
the  sleeping  rent  1501,  per  annum. 
The  relative  proportion  of  the  iron 
ores  in  weight  to  be  worked  toge- 
ther to  be  ascertained  by  a  competent 
person.** 

Plaintiff  wrote  to  defendant  in 
answer, — "  I  agree  to  the  terms 
contained  in  your  letter.  I  shall 
be  ready  to  grant  a  lease  conform- 
able thereto.      Jones  v.  Reynolds, 
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LEGAL  ESTATE. 
See  Devise. 

LIBEL. 
See  Criminal  Information. 

LICENCE. 

Lease,  without  licence  to  lease.    See 

Copyhold,  1. 
Beer  licence.    See  Borough,  3. 

LIEN. 

Evidence  of,  under  not  possessed. 

See  Pleading,  5. 
Lien  of  gaoler,  on  body  of  his  debtor 

dying  in  prison.    See  Gaoler. 

LUNATIC. 
See  VI.  Poor,  1,  and  VII. 

MALICIOUS  PROSECUTION. 
See  Probable  Cause. 
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MALVERSATION. 

See  Certiorari,  1. 

MANDAMUS. 

See  Births,  as  to  mandamus  to  regis- 
trar of  births  to  erase  name. 

See  Borough,  II.  as  to  compensation 
to  officer. 

See  Burgess,  as  to  entering  name  on 
roll. 

See  Gaoler,  as  to  detention  of  corpse 
by  ffaoler. 

See  Highway,  5,  as  to  fences  to  be 
made  on  lands  taken  by  turnpike 
trustees. 

See  Notary,  as  to  admission  of  ap- 
prentice by  Scriveners'  Company. 

See  Poor,  V.  2,  3. 

See  Railway  Company,  as  to  injury 
to  roads  and  lands. 

See  Surveyor,  as  to  appeal  against 
surveyor's  accounts. 

1.  MandamuSf  where  another  Remedy. 

1.  The  Bristol  Dock  Company  were 
required  to  make  and  maintain  a 
new  channel,  with  equal  depth  and 
breadth  at  the  bottom,  and  with 
equal  inclination  of  the  sides  to 
the  former  channel.    Held, 

1.  That  a  duty  was  cast  upon 
the  Company  to  repair  generally 
the  banks  of  the  new  course. 

2.  That  mandamus  would  He  to 
compel  the  Company  to  repair,  al- 
though there  might  be  another  re- 
medy by  indictment. 

.  3.  That  to  a  mandamus,  com- 
mandinff  the  Company  generally  to 
repair  the  banks,  it  was  not  a  good 
return,  that  they  had  maintained 
the  channel  with  equal  depth  and 
breadth  at  the  bottom,  and  with 
equal  inclination  of  the  sides  to 
the  old  channel.  Reg,  v.  Bristol 
Dock  Company,  286 

2,  Return  to  peremptory  Mandamus-^ 

Attachment, 

2,  A  return,  stating  excuse  for  non- 


compliance with  a  peremptory  writ 
of  mandamus,  is  inadmissible. 

An  attachment  cannot  be  granted 
against  the  "  mayor,  aldermen  and 
burcesses"  of  a  borough  for  dis- 
obedience to  a  peremptory  writ  of 
mandamus  requiring  them  to  pay 
a  sum  of  money  secured  by  a  com- 
pensation bond  under  the  corpora- 
tion seal,  but  the  particular  indi- 
viduals who  have  been  concerned 
in  disobeying  the  writ  must  be 
named  in  the  rule  for  the  attach- 
ment. 

A  peremptory  writ  of  manda- 
mus, requiring  a  corporation  to 
inforce  payment  of  the  existing 
borough  rates,  or  to  cause  to  be 
collected  another  rate,  and  out  of 
the  same  to  pay  money  due  under 
a  compensation  bond,  is  bad,  be- 
cause It  directs  payment  to  be  pro- 
vided in  a  particular  mode,  by 
making  or  enforcing  a  borough 
rate,  without  shewing  that  the  ex- 
isting borough  fund  is  insufficient ; 
and  the  objection  may  be  made,  as 
an  answer  to  a  rule  for  an  attach- 
ment against  those  who  have  dis- 
obeyed the  writ.  Reg,  v.  Mayors 
^c.  of  Poole.  728 

3.  Costs. 

•  On  the  trial  of  issues  joined  on  a 
traverse  of  a  return  to  a  writ  of 
mandamus,  which  commanded  a 
scrutiny  to  be  had  of  the  poll  at  an 
election  of  parish  officers,  the  jury 
found  a  verdict  for  the  prosecu- 
tors, but  there  was  no  express 
finding  of  damages.  The  judge 
before  whom  the  trial  was,  after- 
wards directed  the  verdict  to  be 
entered  on  the  postea,  with  one 
shilling  damages: — Held^  that  he 
had  authority  to  do  so,  and  that  it 
was  a  proper  case  for  the  exercise 
of  it. 

The  prosecutors  in  such  a  case 
are  entitled  to  recover  damages  by 
force  of  the  statutes  9  Jnne^  c.  20, 
s.  2,  and  1  IViU.  4,  c.  21,  s,  3, 
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though  they  have  no  private  or 
particular  interest  apart  from  the 
general  body  of  parishioners  in  the 
matter  litigated. 

The  prosecutors  are  entitled  to 
the  costs  of  the  proceedings  as  well 
of  the  writ  as  of  the  subsequent 
proceedings  by  the  same  statutes. 
Quctre,  whether  there  being  a 
return  and  traverse  the  Court  have 
a  discretionary  power  over  the 
costs  of  the  writ  by  the  statute  1 
!Vill.  4,  c.  21,  s.  6,  or  whether  that 
section  is  conOned  to  cases  in  which 
the  writ  of  mandamus  is  refused, 
or  issued  and  obeyed.  Reg,  v.  Fail, 

117 
4.  Under  the  9  Am.  c.  20,  and  1 
Will,  4,  c.  21,  the  party,  whether 
prosecutor  or  defendant,  succeed- 
mg  on  an  issue  joined  upon  a  tra- 
verse of  a  return  to  a  mandamus, 
is  entitled  to  the  costs  of  the  ap- 
plication for  the  writ  as  well  as 
the  costs  of  the  subsequent  pro* 
ceedings  without  an  express  order 
of  the  Court. 

Quctre,  whether  the  Court  have 
a  discretionary  power  on  applica- 
tion made  to  disallow  such  prelimi- 
narv  costs,  under  1  fVilL  4. 

A  mandamus  was  directed  to  a 
commissioner  under  a  drainage  act 
(SG  Geo.  3,  c.  99),  commanding 
him  to  swear  into  office  a  person 
claiming  to  have  been  appointed 
such  commissioner.  He  returned 
that  the  claimant  was  not  duly  ap- 
pointed; and  obtained  judgment 
upon  issue  joined  on  a  traverse  of 
such  return. 

By  sect.  52  of  the  act,  if  judg- 
ment is  given  against  the  plaintiff 
in  any  action,  suit  or  information 
commenced  or  prosecuted  against 
any  person  for  any  thing  done  in 
pursuance  of  the  act,  such  person 
IS  to  have  treble  costs. 

Held,  that  the  judgment  for  the 
defendant  in  such  proceeding  by 
mandamus  did  not  entitle  him  to 
treble  costs,  as  neither  his  refusal 


to  swear  in  the  claimant  nor  the 
making  the  return  to  the  writ  was 
a  thing  done  in  pursuance  of  the 
act.     Reg.y.Kelk.  127 

MARRIAGE. 

Action  against  clergyman  for  not  so- 
lemnismg  marriage.  See  Clergy- 
man. 

MERITS. 

Order  of  removal  discharged  on  the 
merits,  when.     See  IV.  Poor,  4. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  Ejectment  by  mortgagee  to  re- 
cover railway.     See  Railway,  1. 

2.  Notice  to  quit  by  mortgagor. 
See  Landlord  and  Tenant,  5, 

3.  Mortgage,  whether  within  Mort- 
main Act.     See  Mortmain. 

4.  A  tenant  for  years  of  a  house  de- 
mised it,  by  indenture  of  mortgage, 
dated  March  24th,  to  the  mort- 
gagee, to  hold  thenceforth  for  the 
residue  of  the  term  (less  one  day), 
subject  to  the  proviso  thereinafter 
mentioned ;  and  he  also  sold  and 
transferred  the  fixtures  and  chat- 
tels therein  to  the  mortgagee,  to 
hold  for  his  own  use  anu  benefit, 
but  subject  to  the  proviso  therein- 
afler  contained.  The  deed  con- 
tained a  proviso  for  reconveyance, 
on  payment  of  the  mortgage  money, 
on  the  24th  June  then  next,  and 
also  a  proviso  that  on  non-payment 
on  that  day,  it  should  be  lawful 
for  the  mortgagee  to  enter  upon, 
and  receive  and  take  the  rents 
and  profits  of  the  said  leasehold 
and  other  premises,  and,  if  he 
should  thinK  proper,  of  his  sole 
authority,  to  sell  or  underlet  the 
premises,  and  to  sell  the  fixtures 
and  chattels. 

Held,  that  the  mortgagee's  right 
to  take  possession  did  not  attach 
until  the  24th  June,  and  that  he 
could  not  maintain  trespass  for  an 
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entry,  or  for  an  asportavit  of  the 
fixtures  and  chattels  before  that 
day  by  a  stranger.  WTicckr  v. 
Mantejiore,  493 

MORTMAIN. 

Quctre,  whether  a  deed  conveying 
lands,  by  way  of  mortgage,  to  the 
trustees  of  a  charity,  is  within  the 
Statute  of  Mortmain  (9  Geo.  2, 
c.  36,  s.  1),  so  as  to  require  inrol- 
ment  in  Chancery. 

Held,  that,  at  all  events,  such  a 
deed  has  not  a  "  condition  for  the 
benefit  of  a  grantor,"  within  the 
meaning  of  9  Geo,  4,  c.  85,  s.  1, 
and  therefore,  if  executed  before 
the  passing  of  that  act,  is  valid 
without  inrolment.  Doe  d.  Gra" 
ham  Y»  Hawkins.  551 

NOTARY. 

Where  a  person  bound  apprentice  to 
a  notary,  who  also  carried  on  the 
business  of  an  attorney  in  the  same 
office,  three  or  four  years  before 
the  expiration  of  his  apprenticeship 
was  articled  also  to  the  same  mas- 
ter as  attorney,  and  served  under 
both  contracts,  the  Court  held,  that 
service  under  the  latter  contract 
was  not  necessarily  inconsistent 
with  the  complete  service  required 
by  the  Notaries'  Act,  under  41 
Geo.  3,  c.  79,  s.  7,  that  it  was  a 
question  of  fact  whether  the  nota- 
rial service  had  been  bond  fide 
performed,  and,  as  it  did  not  ap- 
pear tha^  the  service  as  attorney's 
clerk  had  interfered  with  the  ser- 
vice as  notary's  apprentice  in  the 
particular  case,  granted  a  manda- 
mus to  the  Scriveners*  Company  to 
admit  the  apprentice  a  notary. 
Reg.  V.  The  Scrvoenen'  Company. 

641 

NOTICE. 
Of  dishonour.    See  Bill  or  Ex* 

CHAKOEi  3. 


To  quit.  See  Landlord  and  Te- 
nant, 4,  5. 

To  putative  father,  of  application  to 
sessions.    See  VIII.  Poos,  2. 

NULLA  BONA. 

Plea  of.    See  Sheriff,  2. 

OFFICERS. 

Of  superior  Court,  sued  as  trespas- 
sers.   See  Trespass. 

•      OVERSEERS. 

An  order  of  quarter  sessions,  on  ap- 
peal against  an  account  of  over- 
seers, is  bad,  if  it  does  not  appear, 
either  by  express  averment  or  ne- 
cessary intendment,  to  relate  to 
the  annual  account,  for  otherwise 
it  may  relate  to  the  quarterly  ac- 
count, which  the  overseers  are  di- 
rected to  render  by  4  &  ^  IFUL  4, 
c.  76, 8. 47,  and  in  respect  of  which 
there  is  no  appeal  to  the  quarter 
sessions.    Reg.  v.  Spackman.    619 

OXFORD. 

Where  the  Chancellor's  Court  of  the 
University  of  Oxford  had  pro- 
ceeded against  a  party  for  contu- 
macy, in  suing  a  resident  under- 
graduate in  one  of  the  superior 
courts  of  Westminster,  and  had 
issued  a  warrant  to  arrest  him  for 
lot  payins  the  costs  of  the  pro- 
leedmg,  this  court  made  a  rule  ab- 
solute for  a  prohibition,  without 
requiring  the  applicant  to  declare 
in  prohibition.  Reg,  v.  Chancellor, 
S^c.  of  Oxford.  5S7 

PALACE. 

Occupants  of  Hampton  Court  Pa- 
lace liable  to  poor  rate.  See  I. 
Poor,  2. 

PARISH  OFFICERS. 

Liability  of,  for  costs  of  poor  rate, 

appeal.    See  11.  Poor  Rate,  1. 
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PARTICULARS  OF  DEMAND. 

1.  The  particulars  of  the  plaintiff's 
demand  stated  the  action  to  be 
brought  to  recover  a  "  sum  of  27 L 
ISs,,  being  the  balance  due  aAer 
giving  credit  for  all  payments  on 
account,  and  for  such  sums  as  the 
defendant  might  have  to  set  off 
against  the  plaintifF;"  the  parti- 
culars then  stated  the  items  of  jhe 
plaintiff's  demand  to  the  amount 
of  120/.: — Heidt  that  these  parti- 
culars did  not,  within  the  meaning 
of  the  rule  of  Court,  T.  T.  1  rict., 
give  credit  for  a  sum  of  money  ad- 
mitted to  have  been  paid,  or  that 
they  did  claim  a  balance  within  the 
meaning  of  the  proviso.  Morris 
V.Jones.  IS 

2.  The  particulars  of  the  plaintiff's 
demand  stated  the  action  to  be 
brought  to  recover  the  sum  of  £9/. 
U.ld.i  afler  giving  credit  for  the 
sum  of  928/.  Bs,  lie/,  paid  at  various 
times.  It  appeared  that  the  plain- 
tiff had  sold  and  delivered,  m  the 
whole,  goods  to  the  amount  of 
949/.  lOf.,  but  that  part,  to  the 
amount  of  84/.  IBs.  had  been  re- 
turned to  the  plaintiff :  —  Heldt 
that  the  return  did  not  extinguish 
ab  initio  the  demand  for  the  goods 
returned,  and  that  the  plaintiff  was 
therefore  entitled  to  recover  for  the 
balance  above  the  amount  for 
which  credit  was  given.  Lamb  v. 
Mickleumte.  136 

3.  The  particulars  of  the  plaintiffs' 
demand,  in  an  action  of  assumpsit 
on  a  bill  of  exchange,  and  for  goods 
sold  and  delivered,  stated  goods 
sold  and  delivered  to  the  amount 
of  42/.  5«.,  they  then  gave  credit 
for  a  bill  of  36/.  8f.,  and  to  the 
balance  of  5/.  lis,  added  a  further 
sum  of  10/.  IBs.  for  goods,  and  to 
the  amount  of  the  two  sums 
(16/.  \5s.)  added,  the  amount  of 
36/.  Bs.  **  for  the  bill  mentioned  in 
the  declaration,  and  indorsed  by 
the  defendant."— /ff/lc/,  that  the  de- 
fendant could  not  avail  himself  of 


the  transfer  of  the  bill  to  the  plain- 
tiff without  an  appropriate  plea,  as 
the  two  items  in  the  particulars, 
with  respect  to  the  bill,  destroyed 
each  other^  so  that  there  was  no 
admission  of  payment.  Green  v. 
Smithies.  395 

PATENT. 

The  specification  of  a  patent  instru- 
ment called  the  Miners'  Safety 
Fuse,  after  describing  the  manner 
in  which  the  case  of  the  instru- 
ment was  to  be  made,  proceeded 
thus,  "by  means  whereof  I  em- 
brace in  the  centre  of  my  fuse,  in 
a  continuous  line  throughout  its 
whole  length,  a  small  portion  or 
compressed  cylinder  or  rod  of  gun- 
]>owder,  or  other  proper  combus- 
tible matter  prepared  in  the  usual 
pyrotechnical  manner  of  firework 
for  the  discharge  of  ordnance. 

In  an  action  on  the  case,  for  in- 
fringing the  patent,  issue  was  joined 
on  a  plea  denying  that  the  patentee 
had  by  his  specification  particularly 
described  and  ascertained  the  na- 
ture of  the  invention,  and  in  what 
manner  the  same  was  to  be  per- 
formed. 

At  the  trial  it  was  objected,  that 
the  plaintiff  had  not  shewn  that  any 
other  material  but  common  gun- 
powder had  ever  been  used  in  the 
fuse,  or,  if  introduced,  would  an- 
swer the  purpose. 

HeUt  1 .  That  the  question  as  to 
the  sufficiency  of  the  specification 
was  for  the  jury. 

2.  That  the  language  of  the  spe- 
cification was  not  to  be  astutely 
construed  so  as  to  overthrow  the 
patent,  and  that  it  was  for  the  de- 
fendant to  make  out  his  objection 
clearly. 

3.  That  the  former  part  of  the  ob- 
jection, that  any  other  material  but 
common  gunpowder  had  ever  been 
used  in  the  fuse,  was  immaterial, 
because  although  other  materials 
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not  specified,  but  still  within  the 
description  given,  would  answer  the 
purpose,  no  ambieuity  was  occa- 
sioned, nor  was  the  difficulty  of 
hereafter  making  the  instrument 
increased  by  the  mtroduction.of  the 
terms  which  imported  that  the  pa- 
tentee himself  had  ever  used  otner 
materials  than  gunpowder  in  the 
construction  of  the  instrument. 
Bickford  v.  Skewes.  786 

PAVING. 

Right  of  paving  commissioners  as  to 
private  street  in  London.  See 
Highway,  3. 

PAYMENT. 

How  far  property  in  chattel  changed, 
though  not  paid  for  to  the  day. 
See  Credit. 

Pleading  payment.  See  Particulars 
OF  Demand— II.  Pleading,  6. 

PEACE,  BREACH  OF. 
See  Constable. 

PERFORMANCE. 

Of  contract.  See  Vendor  and  Ven- 
dee. 

PEW. 

See  Prohibition. 

PILOT. 

Conviction  under  Pilot  act.    See  Con- 

VICTIONj 

PLEADING. 

See  Abuttals. 
Alteration. 
Bankrupt,  2,  3. 
Bill  of  Exchange,  1,  2, 
Charter-Party. 
Clergyman. 
Constable. 
Corporation. 
Costs,  where  several  Counts. 


Evidence,  1. 
Highway,  1. 
Illegality. 

Particulars  of  Demand. 
Sheriffi  1,  2. 

I.  Declaration. 

].  Indchiiatus  Assumpsit, 

Plaintiff  lent  defendant  money,  and 
received  from  defendant  shares  in 
a  company  as  a  security,  and  agreed 
to  ffive  twenty-one  days'  notice  to 
detendant  before  proceed  ing  to  com- 
pel the  repayment  of  the  loan,  or  of 
any  part  thereof,  and,  upon  repay- 
ment of  any  part  of  the  loan,  to 
give  back  a  proportionate  amount 
of  shares : — aeldj  that  after  twenty- 
one  davs  the  plaintiff  was  not  bound 
to  declare  specially,  averring  a  ten- 
der of  the  shares,  but  that  he  might 
declare  in  indebitatus  assumpsit  for 
money  lent. 

IS.  When  declaration  may  be  ob- 
jected to  on  demurrer  to  a  plea  in 
abatement.     Scott  v.  Parker.    258 

II.  Pleas. 

1.  Plea  to  the  Jurisdiction. 

Where  a  plea  is  demurred  to,  which 
in  form  is  a  plea  in  abatement, 
but  discloses  matter  that  might  be 
pleaded  in  bar,  the  defendant  may 
object  to  the  declaration. 

The  Dundalk  Railway  Com- 
pany's Act  n  Vict.  cap.  xcvi.)  s. 
75,  enacts,  tnat  it  shall  be  lawful 
for  the  directors  to  recover  the 
amount  of  calls  in  any  of  her  ma- 
jesty's Courts  of  Record  in  Dublin, 
by  action  of  debt,  and  sect.  77  gives 
them  a  general  form  of  declaration, 
that  the  defendant  is  indebted  to 
the  Company  for  calls,  whereby  an 
action  hath  accrued,  &c.  without 
setting  forth  the  special  matter. 

To  a  declaration  in  such  form 
the  defendant  pleaded,  "  the  defen- 
dant in  his  own  person  comes  and 
says,  that  this  Court  ought  not  to 
have  cognisance  of  the  action,"  &c. 
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because  it  is  enacted  that  it  shall 
be  lawful  for  the  Company  to  sue 
for  calls  in  any  of  her  Majesty's 
Courts  of  Record  in  Dublin,  and 
he  was  liable  to  be  sued  in  those 
Courts,  and  not  elsewhere,  <*  where- 
fore he  prays  judgment,  whether 
this  Court  can  or  will  take  further 
cognisance  of  the  action." 

Held,  on  demurrer  to  this  plea, 
that  it  contained  matter  in  bar,  al- 
though it  was  in  form  a  plea  to  the 
jurisdiction,  and  that  the  defendant 
was  at  liberty  to  impeach  the  de- 
claration ;  and  that  the  declaration 
was  bad,  as  the  remedy  given  by 
the  act  had  not  been  adopted,  and 
the  Company  bad  no  right,  at  com- 
mon law,  to  declare  in  this  form. 
TkeDundalk  fVesiem  Railway  Com^ 
pany  v.  Tapster,  657 

2.  Actionem  non,  ^c. 

In  debt  for  200/.  for  work  and  la- 
bour, money  paid,  and  on  an  ac- 
count stated,  the  defendant  pleaded 
1st,  Never  indebted ;  2d,  As  to 
17/.  6«.  3d.  parcel  &c.  a  set-off; 
and  ddly,  As  to  2/.  lOs,  other 
parcel  &:c.  payment  i—Held,  on 
special  demurrer,  that  the  second 
and  third  ^leas  were  good,  without 
the  allegation  of  actionem  non,  or 

?rayer  of  judgment.     Ration  v. 
)aoit.  21 

3.  Duplicity, 

A  plea,  to  an  action  by  a  solicitor  for 
work  and  labour  in  divers  suits, 
that  the  plaintiff  was  not  admitted 
and  inrolled,  nor  qualified  or  au- 
thorised to  act  as  solicitor  at  the 
time  of  the  accruing  of  the  cause 
of  action  i—Ueld  bad,  for  dupli- 
city, and  also  on  the  ground  that 
the  plea  should  have  alleged  the 
want  of  qualification  at  the  time  of 
doing  the  work,  instead  of  at  the 
time  of  the  cause  of  action  accru- 
ing.    Williams  v.  Jones,  6^9 

VOL.  1,-0.  D« 


4.  WTiat  Evidence  admissible  in  sup' 

port  of. 

The  comprehensiveness  of  the  general 

issue  by  statute  is  not  affected  by 

the  new  rules  of  pleading.     Ross  v. 

Clifton,  72 

5,  Under  a  plea  in  detinue^  denying 
the  plaintiff's  property,  a  lien  may 
be  given  in  evidence.  Lane  v. 
TexDson.  584 

6.  Payment, 

In  a  plea  of  payment,  in  assumpsit, 
averring  under  a  videlicet  that  the 
defendant  paid  a  certain  sum  in  sa- 
tisfaction &c.  the  precise  sum  is 
immaterial,  and  he  is  only  bound 
to  prove  payment  of  as  much  as 
will  cover  any  demand  established 
against  him.    Falcon  v.  Benn,   646 

7.  Special  Set-off, 
See  Replication. 

111.  Replication  de  injur  id, 

1.  Plea  to  an  indebitatus  count  in 
debt  for  goods  sold  and  delivered, 
that  plaintiff  sold  them  through 
M.,  who  at  the  time  of  sale  was 
the  agent  of  plaintiff,  and  intrusted 
by  him  with  the  goods ;  that  M,. 
with  the  plaintiff's  consent,  sold 
the  goods  as  his  own,  and  defend- 
ant did  not  know  plaintiff  to  be 
the  owner,  and  was  willing  to  allow 
to  plaintiff,  bv  way  of  set-off,  the 
amount  of  a  aebt  due  from  M,  to 
defendant  at  the  time  of  such  sale. 
Replication  de  injurid. 

Held^  in  the  Qeeen's  Bench,  on 
special  demurrer  to  the  replication, 
that  the  plea  and  replication  were 
both  good. 

Judgment  as  to  the  replication 
reversed  in  the  Exchequer  Cham- 
ber, because  the  plea  was  not  in 
excuse,  and  also  because  it  set  up 
authority  from  the  plaintiff,  and 
therefore  could  not  be  met  by  dc 
injuria.    Purchell  v.  Salter.       682 
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IV,  Dtmurrtr^  tfidc  supra,  II.  1. 

POLICE. 
See  Cebtiorari,  d—- Constablb. 

POOR. 

I.  Rateabiliit/. 

1.  By  43  Geo.  S,  c.  cid.  (an  act  for 
improving  the  port  of  Bristol),  a 
dock  company  was  formed,  with 
power  to  convert  a  portion  of  a 
navigable  river  within  the  city  into 
a  floating  harbour,  and  to  make  a 
new  course  for  the  river,  and  a 
bason  to  form  a  passage  from  the 
new  course  into  the  floating  har- 
bour, and  to  execute  divers  other 
works.  The  port  is  entered  in  the 
Bristol  Channel,  and  nearly  thirty 
miles  from  the  parish  in  which  the 
bason  is  situate. 

By  sect.  74  certain  dues  were 
payable  to  the  Company  for  every 
ship  entering  the  port,  which  dues, 
afler  defraying  the  expenses  of  re- 
pairing the  bason  and  other  works, 
were  to  be  divided  among  the 
shareholders  of  the  Company. 

By  sect.  64,  reciting  that  the 
lands,  which  the  Company  were 
authorised  to  take  for  the  execu- 
tion of  the  above  works,  would, 
during  the  time  the  said  intended 
works  were  carrying  on,  and  for 
many  years  afterwards,  be  rendered 
unproductive,  and  be  incapable  of 
being  rated  in  aid  of  the  land  and 
parochial  taxes,  the  Company  were 
made  chargeable  from  the  time  of 
their  taking  possession  of  such 
lands,  with  all  such  land  and  paro- 
chial taxes  as  the  same  lands  were 
then  or  might  thereafter  be  subject 
to. 

Held,  that  no  portion  of  the  dues 
payable  by  ships  on  entering  the 
port  was  a  pront  arising  from  the 
bason,  and  that  the  bason  was 
rateable  to  the  relief  of  the  poor  as 
ordinary  land,  and  not  in  respect 
of  such  dues,  Reg,  y .  Bristol  Dock 
Company.  76 


2.  Hampton  Court  Palace  haa  not 
been  ^rsonally  occupied  by  the 
sovereign  for  about  100  years.  It 
contains  state  apartments,  in  which 
there  is  a  collection  of  pictures,  the 
propertjT  of  the  crown,  and  open  to 
public  inspection.  A  guard  of 
honour  is  always  on  duty  at  the 
palace,  and  divine  service  is  r^^- 
larly  performed  therein  by  a  chap- 
lain appointed  by  the  crown.  Sen- 
tinels are  posted  at  the  various  en- 
trances to  the  palace  grounds,  and 
those  entrances  are  opened  and 
closed  at  the  pleasure  of  the 
crown.  The  housekeeper  ia  the 
only  servant  of  the  crown  who  re- 
sides in  the  palace.  Several  apart- 
ments are  occupied  by  private  in- 
dividuals, but  not  as  annexed  to 
any  office  under  the  crown,  or  in 
discharge  of  any  service  to  the 
crown.  These  apartments  are  as- 
signed by  the  warrant  of  the  Lord 
Chamberlain,  directing  the  house- 
keeper to  deliver  the  keys  of  cer- 
tain apartments  to  such  persons  as 
bv  the  favour  of  the  crown  are 
allowed  to  occupy  them.  Some 
part  of  the  occupier's  family  is  re- 
quired by  the  warrant  to  reside  a 
part  of  every  year;  but  no  speci- 
ned  term  or  interest  is  granted  by 
the  warrant.  Previoudy  to  such 
persons  taking  possession,  the 
apartments  are  put  into  repair  if 
necessary,  at  the  expense  of  the 
crown;  afterwards  tne  occupiers 
themselves  have  to  repair ;  but  all 
repairs  are  done  under  the  direction 
of  the  crown  officers.  Many  of 
the  apartments  so  occupied  com- 
municate  with  the  state  apart- 
ments ;  the  doors  of  communica- 
tion are  kept  locked  during  such 
occupation,  but,  if  in  the  general 
care  of  the  palace,  the  housekeeper 
flnds  it  necessary  to  open  those 
doors,  she  exercises  the  power  of 
doing  so,  and  of  passing  through 
the  apartments  so  occupied. 

Hdd,  that  the  occupiers  of  such 
apartments  bad  such  an  exclusive 
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occupation  as  to  render  them  liable 
to  the  poor-rate.  Rtg.  v.  Pon- 
sonby,  71^ 

II.  Poor-rate,  Abandonment  of. 

1.  Although  parish  officers  cannot 
abandon  a  poor-rate,  after  it  has 
been. allowed  and  published,  so  as 
to  render  it  no  longer  a  subsisting 
rate,  yet  they  may  so  far  abandon 
it  as  to  refuse  to  mcur  expense  in 
supporting  it  on  appeal ;  and  they 
have  no  right,  as  matter  of  law,  in- 
dependently of  the  discretion  of 
the  justices,  lo  have  the  expense 
of  contesting;  such  an  appeal  al« 
lowed  them  m  their  accounts.  Reg, 
V.  Touch.  5^5 

III.  Order  of  Removal. 

1.  Singk  Order  for  several  Paupers. 

One  order  of  removal  may  include 
two  members  of  a  family,  although 
they  have  independent  settlements. 
Reg.  V.  All  Saints  in  NewcasHe" 
vpon-Tyne.  133 

2.  Supersedeas  of 

%.  Where  parish  officers  have  ob- 
tained an  order  of  removal  on  an 
insufficient  examination,  they  may 
procure  a  supersedeas  of  the  order, 
although  it  iias  been  executed  by 
the  actual  removal  of  the  pauper, 
and  notice  of  appeal  has  been 
given. 

After  such  supersedeas  has  been 
served,  and  all  costs  have  been 
paid,  and  the  pauper  taken  back, 
the  parish  on  whicn  the  order  was 
made  has  no  right  of  appeal. 

Where  an  appeal  had  been  en- 
tered against  an  order,  after  it 
had  been  so  superseded,  and  the 
sessions  decided  that  they  had  ju- 
risdiction to  entertain  the  appeal 

.  notwithstanding,  but  afterwards 
ordered  it  to  be  struck  out,  on  the 
ground  that  the  original  order  of 
removal  had  not  been  filed  with 
the  notice  of  appeal,  as  required 
by  a  rule  of  their  practice  relative 
to  the  entry  of  appeals,  a  rule  for 


a  mandamus  to  them  to  hear  the 
appeal  was  discharged,  because  the 
result  at  which  they  had  ultimately 
arrived  was  right,  and  this  Court 
would  not  inquire  into  their  reasons. 
The  Queen  v.  West  Riding,        630 

3.  Order  made  on  hearsay  Evidence, 

3.  An  order  of  removal  cannot  be 
made  upon  hearsay  evidence  alone. 
Reg.  V.  Ecclesall  Sierlow.  160 

4.  The  following  evidence  of  a 
pauper,  *'  I  was  born  illefiritimate 
at  S.,"  being  necessarily  hearsay 
evidence,  is  insufficient  to  sustain 
an  order  of  removal.  Reg.  v.  Rish^ 
worth.  597 

5.  A  pauper's  statement  of  what  he 
has  heard  and  believes  as  to  the 
place  of  his  birth  is  within  the  rule 
excluding  hearsay  evidence,  and 
insufficient  to  support  an  order  for 
his  removal. 

Where  the  pauper,  who  gave 
such  hearsay  evidence  as  to  the 
place  of  his  birth,  was  stated  in  the 
examination  to  be  in  gaol  for 
felony,  and  it  was  made  a  ground 
of  appeal,  against  the  order  for  his 
removal,  that  it  was  not  proved 
upon  the  oath  of  any  credible  wit- 
ness where  or  when  ne  was  born : 
'^Held,  that  the  notice  sufficiently 
pointed  to  the  objection  that  the 
evidence  itself  was  hearsay,  and 
was  not  to  be  taken  as  a  mere  ob- 
jection to  the  competency  of  the 
witness.  Reg.  v.  Lydeard  St.  Law' 
rence.  191 

IV.  Grounds  of  Removal-^Examination. 

1.  Under  4  &  5  Will.  4,  c.  76,  s.  81, 
the  grounds  of  removal  must  be 
stated  as  explicitly  as  the  grounds 
of  appeal. 

Under  an  examination  stating 
generally  that  the  pauper  is  settled 
in  the  appellant  pansh,  the  re- 
spondents will  not  be  allowed  to 
prove  a  settlement  there  by  hiring 
and  service.  Reg.v.Eastville.  150 
I  2.  An  examination  stating  <<  I  was 
Sift 
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bound  apprentice  with  J.  H.  of  &c. 
but  it  was  agreed  in  the  indenture 
that  I  should  serve  the  last  forty 
days  of  my  apprenticeship  in  L. 
and  I  served  the  last  forty  days  in 
L.  with  ji.  H,** — Held  insuflScient, 
as  a  ground  of  removal  under  4  & 
.  5  WUL  4,  c.  76,  because  it  was  not 
stated  that  the  original  master  as- 
sented to  the  service  with  A,  H, 
Reg,  V.  Lydeard  St,  Lawrence.  191 

3.  It  is  no  objection  on  appeal  against 
the  removal  of  a  pauper  that  the 
only  witness  upon  whose  examina- 
tion the  order  of  removal  was  made 
was  a  convicted  felon,  it  not  ap- 
pearing that  the  justices  making 
the  order  knew  that  fact.  Quisere, 
whether  the  justices  were  not  bound 
to  make  the  order  on  his  testimony, 
unless  the  incompetency  were 
proved  at  the  time,  by  production 
of  the  record  of  the  judgment 
against  him.  Reg.  v.  AUernun.  261 

4.  Variance — Order  discltarged  on  the 

Merits. 

Where  the  sessions  have  discharged 
an  order  of  removal,  on  the  ground 
of  a  material  variance  between  the 
settlement  stated  in  the  pauper's 
examination  and  the  settlement 
proved  at  the  trial,  the  decision  is 
upon  the  merits  and  final,  so  that 
a  second  order  of  removal  cannot 
be  made  upon  a  second  examina- 
tion, stating  the  facts  correctly. 

Held,  therefore,  where  an  order 
of  removal  had  been  made  upon  a 
settlement  by  renting  a  tenement, 
as  stated  in  the  pauper's  examina- 
tion, from  1827  to  1828,  and  the 
sessions  had  discharged  the  order 
on  its  appearing  that  the  renting 
was  from  1828  to  1829,  that  a 
second  order  of  removal  could  not 
be  made  upon  another  examina- 
tion, stating  the  dates  correctly. 
Reg,  V.  Clmt.  245 

V.  Grounds  of  Apped, 
1.  Where  the    grounds    of   appeal 


against  an  order  of  removal  set  up 
a  subsequent  settlement  out  of  the 
appellant  parish,  they  must  state 
all  the  essentials  of  such  settlement. 

If,  therefore,  the  settlement  is 
^y  hiring  and  service,  it  roust  be 
slated  that  the  hiring  was  for  a 
year.  Reg,  v.  North  jSovey.  701 
2.  The  following  ground  of  appeal, 
against  an  order  of  removal,  **  the 
said  J.  M,  did  in  the  years  1828, 
8rc.  rent  and  occupy  for  the  space 
of  twelve  months  and  upwards  a 
house  and  land  in  P.  (the  respond- 
ent township),  of  the  yearly  rent 
and  value  of  1 0/.  and  upwards,  and 
did  pay  upwards  of  10/.  rent  for 
the  same,  and  did  thereby  gain  a 
settlement  in  the  said  township  :** 
— Held,  insufficient,  as  the  words 
"  occupy  a  house  and  land,"  did 
not  necessarily  import  the  resi- 
dence, which,  as  being  a  constitu- 
ent part  of  the  settlement,  ought 
to  have  appeared  on  the  notice. 

A  mandamus  to  the  sessions  to 
hear  an  appeal  must  be  applied  for 
promptly.     Reg.  v.  West  Riding. 

706 

3.  Must  he  explicit. 

S.  A  ground  of  appeal  was  stated  to 
be  that  the  respondent  parish  ac- 
knowledged the  pauper  to  be  an 
inhabitant  of  and  legally  settled  in 
their  parish,  by  relieving  him  and 
his  family  during  the  last  six  years 
out  of  the  parish,  and  particularly 
during  the  years  1839  and  1840, 
while  he  and  his  family  resided  at 
Liverpool : — Held,  to  be  sufficiently 
explicit,  the  facts  stated  beins  more 
within  the  knowledge  of  the  re- 
spondents than  of  the  appellants. 

The  Court  of  Queen's  Bench 
will  issue  a  madamus  to  hear  an 
appeal,  if  the  sessions  have  re- 
fused to  hear  upon  an  erroneous 
decision  as  to  the  sufficiency  of  the 
grounds  of  appeal.  Reg,  v.  Car- 
narvonshire, 423 

4.  The  examinations  upon  which  an 
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order  of  removal  was  made,  con- 
tained (inter  alia)  the  following 
statement : 

*'  I  was  overseer  of  &c.,  the  ap- 
pellant parish,  during  the  time  J. 
H.  the  father  of  the  pauper's  hus- 
band, occupied  the  estate,  and  I 
collected  the  poor-rates  of  him  as 
the  occupier/' 

The  following  (inter  alia)  were 
the  grounds  of  appeal,  "  that  J,H. 
was  not  rated,  and  did  not  pay 
rates  for  the  estate  ;  that  the  ema- 
nation is  informal,  and  wholly  in- 
sufficient in  law,  and  bad  on  the 
face  of  it;  that  the  e3camination 
does  not  contain  any  sufficient  evi- 
dence of  a  settlement  gained  in  our 
said  parish  by  J.  H, ;  that  the  ex« 
aroination  does  not  state  in  what 
years  J,  H,  occupied  &c.,  or  paid 
rates  &c.,  or  that  he  resided  forty 
days  &c." 

Held^  that  the  above  grounds 
did  not  entitle  the  appellants,  at 
the  trial  of  the  appeal,  to  object 
that  the  rate  book  had  not  been 
produced  before  the  removing  jus- 
tices, and  that  the  examination 
contained  no  legal  evidence  that  J. 
H.  had  been  rated,  because  the 
genera]  objection  to  the  insuffici- 
ency of  the  examination,  conveyed 
no  mformation  in  itself  to  the  re- 
spondents of  the  ground  of  appeal 
intended  to  be  relied  on,  and  was 
besides  preceded  by  a  denial  of  the 
fact  of  rating  only,  and  followed 
by  other  specific  objections  which 
were  equally  remote  from  the  point 
of  evidence.  Reg.  v.  StapUford 
Fittpaiae.  605 

5.  And  give  Dates. 

5.  On  an  appeal,  the  statement  of 
the  grounds  of  it  gave  the  name  of 
the  master  under  whom  it  alleged 
a  subsequent  settlement  in  another 
parish  by  hiring  and  service  had 
been  obtained,  but  omitted  to  men- 
tion the  date  of  the  service,  and 
gave  no  reason  for  the  omission. — 


Heldt  that  the  statement  was  there- 
fore insufficient.  Reg.  v.  Bridge- 
water.  205 

VI.  Settlement. 
1.  By  Estate. 

1.  Testator  devised  his  real  estate  to 
trustees,  to  sell  and  divide  the  pro- 
ceeds among  his  nine  children,  the 
share  of  such  of  his  daughters  as 
should  be  married  at  his  decease 
to  be  to  their  separate  use. 

The  pauper,  before  testator's 
death,  married  one  of  the  daugh- 
ters, and  resided  with  her  in  a 
house,  part  of  the  above  estate, 
paying  rent  weekly  to  the  testator. 
He  resided  also  two  years  after 
testator's  death,  and  before  the 
real  estate  was  sold^  paying  the 
rent  to  the  trustees. — Held  that  he 
gained  no  settlement.  Reg.  v.  St. 
Margaret^  Leicester.  625 

2.  Extinguishment  of, 

2.  The  Poor  Law  Amendment  Act 
(4  &  5  fFUl.  4,  c.  70,  s.  68),  ex- 
tinguishes a  settlement  *'  by  pos- 
session of  an  estate  or  interest*'  on 
the  pauper  ceasins  to  reside  within 
ten  miles  thereoT,  and  does  not 
merely  suspend  it. 

A  settlement  claimed  under  the 
Stat.  13  &  U  Car.  2,  c.  12,  s.  1, 
by  "  coming  to  settle"  on  a  tene- 
ment of  the  yearly  value  of  10/.  in 
right  of  the  pauper's  own  estate  in 
it,  is  a  settlement  by  possession  of 
an  estate  within  the  meaning  of 
that  act.  Reg.  v.  St.  Giles's  in  the 
Fields.  557 

S»  Lunatic. 

3.  A  person  who  inherited  a  real  es- 
tate, and  thereby  acquired  a  settle- 
ment, lived  with  his  mother  in  a 
house,  part  of  the  estate.  He  be- 
came insane  and  was  removed  by 
his  relations  to  the  county  asylum, 
which  was  more  than  ten  miles  from 
the  parish  in  which  the  estate  was. 
He  was  maintained  in  it,  during 


774 


INDEX. 


four  years,  partly  by  his  relations 
and  partly  from  the  rents  of  his 
estate: — Held,  that  on  being  re- 
moved to  the  asylum,  he,  tliough 
a  lunatic  at  the  time  of  his  removal, 
had  *'  ceased  to  inhabit*'  within  the 
meaning  of  the  stat.  4  &  5  fVUL  4, 
c.  76,  s.  68,  and  had  therefore  lost 
his  settlement  by  estate.  Reg.  v. 
WhUundme.  660 

4.  By  Renting  a  Tenement. 

4.  Pauper  applied  to  take  a  tenement. 
The  owner  refused  to  let  unless 
another  person  would  become  joint- 
tenant  with  him.  On  this  the  two 
became  joint-tenants,  at  17/.  a  year. 
Pauper  entered  upon  and  occupied 
the  tenement  exclusively,  and  paid 
all  the  rent  for  some  years : — Held^ 
the  demise  being  to  him  and  ano- 
ther, and  the  rent  only  17/.  a  year, 
that  he  had  not  gained  a  settlement 
under  13  &  14  Car,  2,  c.  12. 
Reg.  V.  Aberdaron.  178 

5,  By  Payment  ofRaiei, 

5.  The  1  frUl.  4,  c.  18,  s.  2,  "pro- 
vided always  that,  where  the  yearly 
rent  shall  exceed  10/.,  payment  to 
the  amount  of  10/.  shall  be  deemed 
sufficient  for  gaining  a  settlement 
under  the  said  recited  act,'*  (6  Geo, 
4ft  c.  57),  dispenses  with  payment 
of  the  whole  year's  rent  in  settle- 
ment by  payment  of  rates  as  well 
as  in  settlement  by  renting  a  tene- 
ment. Reg,  V.  Inhabitants  of  Brigh- 
ton, 54 

VII.  Chargeabilityt  Admission  of. 

On  the  application  of  the  overseers 
of  a  parish,  two  justices  made  an 
order  on  them  to  remove  a  pauper 
lunatic  to  the  County  Asylum,  un- 
der the  Stat  9  Geo.  4,  c.  40,  s.  38. 
The  order,  pursuant  to  the  41st. 
section  of  the  act,  stated  that  the 
legal  settlement  of  the  pauper  was 
unknown,  and  directed  tne  ex- 
pense to  be  charged  to  the  county. 


The  overseers  obeyed  the  order, 
and  did  not  appeal  against  it.  Un- 
der the  42d  section,  two  justices 
afterwards  inquired  into  the  place 
of  the  last  legal  settlement  of  the 
pauper,  and  adjudged  it  to  be  in 
the  parish  the  overseers  of  which 
had  applied  for  the  first  order : — 
Held,  on  the  trial  of  an  appeal 
against  such  adjudication,  that 
their  acU  of  application  for  and 
obedience  to  the  first  order,  pre- 
cluded them  firom  saying,  that  the 
pauper  was  not  charseable  to  their 
parish  at  the  time  when  they  made 
their  application  for  it.  R^.  v. 
UoUsworth,  442 

VIII.  Bastardy, 
As  to  non-access.  See  Bastardy. 

1.  What  a  Bastardy  Order  by  Quarter 
Sessions  must  state. 

An  order  of  quarter  sessions,  in  a 
bastardy  case,  must  state  that  the 
case  has  been  transmitted  from  the 
petty  sessions.  Reg.  v.  Hartley 
JVintney  Union,  732 

2.  Notice  to  putative  Father, 

A  party  who  appears  at  the  petty 
sessions  on  tne  charge  of  being 
putative  fiither,  and  desires  to  have 
his  case  heard  at  the  quarter  ses- 
sions, and  enters  into  a  recognis- 
ance under  2  &  3  Vkt.  c.  85,  s. 
3,  reciting  that  he  had  due  notice 
to  appear  at  the  pettv  sessions,  is 
bound  bv  that  recital,  and  cannot 
afterwaras,  on  the  hearing  at  the 
quarter  sessions,  object  that  in  fact 
such  notice  was  not  given.  Reg, 
V.  Stoddart,  654 

POSTEA. 

Entry  of  damages  on,  by  judge.  See 
Mandamus,  3. 

POWER  OF  ATTORNEY. 
See  Stamp. 
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PRACTICE. 

See  Amendment— Bankrupt,  4— 
Bail — Cirtiorari,  2-^Corpora- 
TioN,  I—C08T8-— Ejectment. 

PRISONER. 

See  Arrest — Conviction — Queen's 
Bench  Pruon — Vaoeant. 

PRIVILEGE. 

See  Arrest— Barrister. 

As  to  privilege  of  witness.  See  Evi- 
dence, 2. 

PROBABLE  CAUSE. 

In  an  action  for  a  malicious  prosecu- 
tion»  though  in  it  the  question  of 
reasonable  or  probable  cause  de- 
pends^  not  upon  a  few  and  simple 
facts,  but  upon  facts  which  are 
numerous  and  complicated,  and 
upon  numerous  and  complicated 
inferences  to  be  drawn  therefrom, 
it  is  the  duty  of  the  judge  to  in- 
form the  jury,  if  they  find  the 
facts  to  be  proved,  and  the  infer- 
ences to  be  warranted  by  such 
facts,  that  the  same  do  or  do  not 
amount  to  reasonable  or  probable 
cause,  so  as  thereby  to  leave  the 
question  of  fact  to  the  jury,  and 
tne  abstract  question  of  law  to  the 
judge.    Ponton  v.  fFUUam,    504 

PROCESS. 

Defective  process  of  inferior  court. 
See  Tresfass. 


PROHIBITION. 
See  Oxford. 
By  a  facvUiy  granted  in  1738,  by  the 
ecclesiastical  court  of  Ely,  the 
Masters  of  Arts*  Pit,  and  the  north 
and  south  galleries,  in  the  parish 
church  of  §t.  Mary,  Cambridge, 
were  appropriated  to  the  Univer- 
sity.   In  1819,  by  agreement  with 


the  then  churchwardens,  the  Uni- 
versitv,  at  their  sole  costs  enlarged 
the  Niasters  of  Arts'  Pit  and  the 
galleries,  and  erected  ten  new 
pews,  and  for  that  purpose  re- 
moved the  organ  into  the  tower, 
and  made  other  alterations;  and 
the  University  afterwards  institu- 
ted, by  letters  of  request,  a  suit 
in  the  Court  of  Arches  against  the 
churchwardens  and  parishioners, 
to  confirm  the  erections  and  altera- 
tions, and  to  appropriate  the  tame  to 
the  University  and  their  successors 
exclusively.  The  official  principal 
received  the  letters  of  request  and 
the  act  on  petition,  answer,  and  re- 
ply. To  a  declaration  in  prohibi- 
tion by  the  churchwardens,  &c. 
disclosing  these  facts,  the  Univer- 
sity demurred,  and  this  Court  gave 
judgment  for  the  defendants  in 
prohibition,  on  the  ground  that, 
supposing  the  grant  of  a  faculty 
for  a  pew  to  a  corporation  to  be 
illeffal,  and  that  prohibition  would 
lie  for  a  faculty  before  it  is  grant- 
ed (which  was  doubtful),  yet  a 
faculty  to  confirm  erections  and 
alterations  would  be  legal,  and  the 
spiritual  court  had  done  nothing 
illegal  as  yet,  and  it  was  not  to  be 

f»resumed  that  court  would  not 
imit  the  faculty  to  those  objects 
which  m^ht  be  legally  embraced 
in  it.  Sallack  v.  University  of 
Cambridge.  100 

PROPERTY. 

Vesting  of.    See  Credit^-Heriot. 

Whether  any  passes  under  defective 
diatress  warrant.  See  Hiohway,  6. 

Mode  of  describing  proprietors  of 
railway  property.  See  Inquisi- 
tion. 


PROVISO. 

What  interest  passes  under,  in  mort- 

iage  deeds.    See  Landlord  and 
'snant^  5 — MoRZaAQOR. 
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PUTATIVE  FATHER. 
See  VIII.  PooE,  1,  2. 

QUEEN'S  BENCH  PRISON. 

Rule  of  Court  at  to. 

It  is  ordered  that  from  henceforth 
Bethlein  Hospital,  in  the  county  of 
Surrey,  and  also  tlie  gardens  and 
grounds  belonging  to  the  same,  and 
the  roads  and  approaches  leadine 
thereto  shall  be  within  and  parcel 
of  the  rules  of  the  prison  of  this 
Court.  557 

QUO  WARRANTO. 

See  Alderman. 

RAILWAY  COMPANY. 

See  Inquisition — II.  Pleading,  1. 

1.  Ejectment  by  Mortgagee  for  Rail' 
way. 

By  s.  75  of  11  Geo.  4,  c.  51,  the  St. 
Helen's  Railway  Company's  Act, 
the  Company  "  may  assign  and 
charge  the  property  of  the  under- 
taking and  the  rates  and  tolls"  as  a 
security  for  money  borrowed  under 
the  act,  and  a  form  of  mortgage  is 
there  given,  assigning  ''  to  yf .  B., 
his  executors,  administrators,  and 
assigns,  the  said  undertaking,  and 
all  and  singular  the  rates,  tolls,  and 
all  the  estate,  right/  title,  and  in- 
terest of,  in,  and  to  the  same :" — 
Held,  that  a  mortgage  in  the  pre- 
scribed form  did  not  pass  any  of 
the  Company's  lands.  Doe  d. 
Myatt  y.  The  Saint  Helen't  and 
Runcorn  Gap  Raihoay  Company. 

663 

2,  Injuries  by  Railway  to  Lands, 

By  section  9  of  the  Eastern  Counties 
Railway  Act  (6  &  7  fVilL  4,  cap. 
cvi  ),  the  Company  are  empowered 
to  raise  or  lower  roads,  m  order 
more  conveniently  to  carry  the 
same  over  or  under  or  by  tlie  side 


of  the  railway,  making  satisfaction 
"  in  manner  hereinafter  mentioned^ 
to  all  persons,  &c.  interested  in 
any  lands  which  shall  be  laken^ 
usedf  or  injured,  for  all  damages.'* 

By  sect.  28,  the  owners  of  lands 
through  which  the  railway  is  to  be 
made,  may  agree  to  accept  satis- 
faction for  the  value  of  such  lands, 
and  also  compensation  for  any 
damage  by  them  sustained  by  the 
severing  or  dividing  of  such  lands, 
or  for  any  damage  sustained  by  the 
taking  thereof,  or  by  reason  of 
any  of  the  works  authorised,  and 
if  such  parties  and  the  Company 
shall  not  agree  as  to  the  amount 
of  such  purchase-monev,  satisfac- 
tion, or  compensation,  the  same  is 
to  be  ascertained  by  a  jury,  as 
'*  hereinafter  U  directed." 

By  sect.  29,  «'  for  settling  all 
differences  which  may  arise  be- 
tween the  said  Company  and  per- 
sons interested  in  any  lands  which 
shall  or  may  be  taken,  used,  dam- 
aged, or  injuriously  affected  by  the 
execution  of  the  act,'*  it  is  enact- 
ed, *'  that,  if  any  of  the  parties 
entitled  to  receive  such  purchase- 
money,  satis&ction,  recompense, 
or  other  compensation  as  aforesaid, 
shall  refuse  to  accept  suck  pur- 
chase-money, satisfaction,  &c.  as 
shall  be  offered  by  the  Company," 
a  jury  is  to  be  summoned  in  the 
manner  provided,  "  and  such  jury 
shall  inquire  of  and  ffive  a  verdict 
for  the  sum  to  be  paid  for  the  pur- 
chase of  such  land,  and  also  the 
sum  to  be  paid  by  way  of  satisfac- 
tion, recompense,  &c.  either  for 
damages  which  shall  before  that 
time  have  been  done  or  sustained 
as  aforesaid,  or  for  or  by  reason 
of  the  severing  or  dividing  the 
same  from  other  lands,  whereof 
any  such  person  as  aforesaid  shall 
be  seised,"  &c.  *'  which  satisfac- 
tion, recompense,  &c.  for  such 
damage  or  loss  shall  be  inquired 
into  and  as^iessed  separately  from 
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the  value  of  the  land  io  to  he  taken 
or  used  as  aforesaid" 

Held,  although  the  directions 
by  sect.  29,  as  to  the  finding  by 
the  jury,  applied  in  terms  to  com- 
pensation for  such  land  only  as 
should  be  <'  taken/*  and  to  the  ul- 
terior damage  consequent  upon 
such  taking,  yet  that  the  clause 
extended  also  to  a  case  where  the 
land  of  a  party  had  not  been 
"  taken,"  but  had  been  "  injuri- 
ously affected"  by  the  lowering  of 
a  road  in  front  of  such  land,  the 
access  to  which  was  thereby  im- 
peded. Reg.  V,  Eastern  Counties 
Railway  Company,  589 

S.  By  6  fVill.  4,  cap.  cxl.,  s.  93,  the 
Manchester  and  Leeds  Railway 
Company  had  a  general  power  to 
make  the  railway,  and  also  to  di- 
vert and  sink  such  roads  as  they 
should  think  proper,  subject  to  the 
restrictions  of  the  act. 

By  sect.  38,  7  Will.  4,  cap.  xxiv. 
(an  act  enabling  them  to  vary  their 
line),  they  were  authorised  to  carry 
the  railway  over  a  turnpike  road 
b]^  means  of  a  bridge  thirty  feet 
wide,  and  to  lower  the  turnpike 
road  on  each  side  of  the  bridge, 
with  a  specified  inclination,  and  to 
give  a  certain  headway  under- 
neath, and  to  relay  and  reform  the 
road. 

The  turnpike  road,  consisting  of 
a  carriage  way  of  thirty  feet  and 
two  paths  of^^  six  feet  each,  was 
forty-two  feet  wide. 

The  Company  made  a  bridge  of 
the  required  width.  They  also 
lowered  the  carriage  way  of  the 
road,  but  lefl  the  footpaths  at  their 
original  level. 

On  the  trial  of  certain  traverses 
to  a  return  to  a  mandamus,  com- 
manding the  Company  to  lower 
the  road  to  the  whole  width  of 
forty-two  feet  and  to  reform  it,  the 

a  found,  1.  That  the  Company 
not    so    lowered  the    road. 
2,  That  the  Company  had  reformed 

VOL.  I. — o,  D. 


the  road  as  directed  by  the  act. 
3.  That  the  carriage  road  and 
footpaths,  as  made  by  the  Com- 
pany, were  more  commodious  to 
the  public,  than  if  the  whole  road 
had  been  lowered  to  its  full  width 
of  forty-two  feet. 

A  peremptory  mandamus  was 
issued,  notwithstanding  the  finding 
on  the  two  last  issues.  Reg.  v. 
Manchester  and  Leeds  Rmhoay  Com- 
pany, 338 

4.  By  6  Wm.  4,  c.  xiv.,  s.  29,  the 
Birminffham  and  Gloucester  Rail- 
way Company  were  authorised, 
subject  to  the  restrictions  of  the 
act,  to  make  across  the  railway 
such  roads  *'  as  they  should  think 
proper." 

By  8.  41,  when  any  part  of  any 
road,  either  public  or  private, 
should  be  cut  through,  raised, 
sunk,  "  taken,"  or  so  much  injured 
by  the  Company  as  to  be  impass- 
able or  inconvenient,  the  Company, 
before  any  such  road  should  be  so 
cut  through,  raised,  &c.  were  to 
cause  another  road  to  be  set  out 
and  made  instead  thereof,  as  con- 
venient as  the  said  road  so  cut 
through,  raised,  &c.,  or  as  near 
thereto  as  might  be;  and  where 
the  road  cut  through,  raised,  &c. 
should  be  a  turnpike  road,  the 
substituted  road,  if  temporary,  was 
to  be  set  out  and  made,  and  the 
principal  road  to  be  restored  within 
six  months  afler  commencing  the 
operation. 

By  s.  47,  where  any  bridge 
should  be  erected  for  carrying  any 
turnpike  road,  public  highway  or 
occupation  road  over  the  railway, 
the  road  over  such  bridge  was  not 
to  be  less  than  fifteen  feet. 

A  mandamus,  reciting  that  the 
Company  had  in  November,  1838, 
(after  a  compulsory  power  given 
to  the  Company  of  taking  land  had 
expired,)  cut  through  and  taken 
part  of  a  turnpike  road,  which  was 
forty  feet  wide,  and  had  made  a 
3k 
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bridge  thereon  for  carrying  it  over 
the  railway,  the  said  bridge  and 
the  approaches  (which  were  about 
150  yards  long  on  either  side  of 
the  bridffe)  being  about  thirty  feet 
wide  only,  commanded  the  Com- 
pany to  restore  the  turnpike  road 
according  to  the  said  act. 

The  Company  returned,  1.  That 
they  had  not  **  cut  through  and 
taken"  the  said  part  of  the  turn- 
pike road  within  the  meaning  of 
the  act.  2.  That  the  Company 
had  judged  it  necessary  to  erect 
the  bridge  to  carry  the  road  over 
the  railway,  and  had  made  the 
bridge  of  a  greater  width  than 
required  by  the  act.  8.  That  it 
was  necessary,  in  consequence  of 
the  erection  of  such  bridse,  to 
make  approaches  also,  and  that 
they  had  made  the  approaches  as 
convenient  to  the  public  as  they 
could  be  made,  in  execution  of  the 
powers  of  the  act,  and  as  con- 
venient to  the  public  as  the  original 
road  was.  4.  That  they  were  not 
authorised  to  injure  any  house, 
unless  specified  in  the  schedule  of 
the  act  or  omitted  by  mistake, 
without  consent ;  that  the^  could 
not  obey  the  writ  without  mjuring 
houses  neither  specified  nor  omit- 
ted by  mistake.  5.  That  they 
could  not  obey  the  writ  without 
taking  more  land,  and  that  their 
compulsory  power  to  take  land  had 
expired  before  they  were  required 
by  the  trustees  of  the  road  to 
widen  it. 

Heldj  I.  That  section  41  was 
not  confined  to  the  case  of  a  turn- 
pike road  becoming  impassable  by 
the  works  of  the  Company^  and  of 
a  temporary  road  being  substituted 
during  such  interruption,  and  that 
they  had^<  taken"  the  road  within 
the  meaning  of  the  section. 

2.  That  the  return  was  bad ; 
and  a  peremptory  mandamus  was 
issued,  commandmg  the  Company 
to  restore  the  approaches  to  their 


former  width.  Reg.  ▼.  Birmmg-' 
ham  and  Giouceiter  RaUwqjf  Com- 
pany. 3JS4 

RATE. 

See  CnuRCH — Mandamus,  2 — Poor. 

RECOGNISANCE. 

See  Certiorari,  2.    And  VIII. 
Poor,  2. 

RECORDER. 

Jurisdiction  as  to  costs.  See  Bo- 
rough, 4. 

RE-DEMISB. 

Implied  in  mortgaffe  deed.  See 
Landlord  and  Tenant — ^Mort- 
gagor. 

RE.  FA.  LO. 
See  Rbpletih. 

REGISTRAR. 
Of  births.    See  Births. 

RENT. 

Apportionment.  See  Landlord  and 
Tenant,  I. 

REPLEVIN. 

It  is  no  breach  of  a  replevin  bond 
conditioned  to  appear  at  the  next 
County  Court  and  *'  then  and  there 
to  prosecute  the  suit  with  effect,*' 
that  the  plaint  has  been  removed 
by  re.  fii.  lo.  and  that  ailer  the 
removal  the  suit  abated  by  the 
death  of  the  plaintiff  in  replevin. 
Morris  v.  Matthews.  677 

RESERVATION. 
See  Way. 

RIGHT  OF  WAY. 
See  Way. 
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ROAD. 
See  Highway— Railwat  Company 

— SuRVBTOR. 

RULES. 

See  Judgment,  as  to  judge's  certifi- 
cate and  signing  judgment. 

And  see  Queen's  Bench  Prison,  as 
to  rules  of  Queen's  Bench  Prison. 

SALE. 
See  Credit—Vendor  and  Vendee. 

SCIRE  FACIAS. 

Arrest  in  execution  of  judgment  not 
revived  by  sci.  fa.    See  Arrest. 

Amendment  of  ca.  sa.  where  judg- 
ment more  than  a  year  old.  See 
Amendment. 

SCRIVENERS'  COMPANY. 

See  Notary. 

SESSIONS. 

See  Borough,  1,  S,  d— Certiorari, 
1  —  Highway^  2,  6— Overseers 
(Accounts^  — Poor  —  Surveyor 
(Accounts). 

This  Court  refused  to  hear  a  case 
sent  up  by  the  quarter  sessions, 
which  concluded  thus  —  "if  the 
Court  of  Queen's  Bench  shall  be 
of  opinion,  &c.  then  the  order  to 
be  confirmed,  but,  if  the  Court 
shall  be  of  a  contrary  opinion,  then 
the  appeal  to  stand  respited  until  the 
next  sessions  after  the  judgment  of 
the  Court,"  because  the  sessions 
had  at  the  same  time  asked  this 
Court  to  decide  the  case,  and  had 
reserved  the  power  of  afterwards 
deciding  it  themselves.  Reg.  v. 
Wisiofw.  681 

SHERIFF. 
See  Arrbst — Barrister  -Ejxct- 

MBNTy  3. 


1.  Execution f  without  paj/ing  Year's 
Rent. 

Under  a  writ  of  fieri  facias  the  sheriff 
levied  on  and  removed  goods  not  the 
property  of  the  judgment  debtor. 
The  owner  recovered  by  action  the 
whole  proceeds  of  the  levy.  Be- 
fore the  removal  of  the  goods  from 
the  premises  on  which  they  were, 
the  sheriff  had  notice  of  a  year's 
rent  being  due,  which  he  did  not 
pay:— iff /d,  notwithstanding  the 
sheriff  had  paid  the  whole  proceeds 
of  the  levy  to  the  owner  of  the 
goods,  that  he  was  liable  under  the 
Stat  6  Ann,  c.  14,  s.  1,  for  remov- 
ing the  goods  without  paying  the 
rent. 

In  an  action  under  that  statute 
a§[ainst  a  sheriff  for  removing  goods 
without  payinff  the  year's  rent  due 
to  the  landlord,  it  is  no  ground  for 
arresting  the  judgment  that  the 
declaration  does  not  shew  whose 
goods  the  levy  was  made  upon,  if 
It  appear  that  they  were  on  the 
demised  premises.  Forster  v.  Cook^ 
son.  58 

IB.  Nulla  Bona^  when  a  good  Return, 

Nulla  bona  is  a  proper  return  to  a 
writ  of  fi.  fa.,  where  the  sheriff  has 
paid  the  proceeds  of  an  execution 
either  in  discharge  of  rent  under 
8  Ann.  c.  14,  or  of  a  prior  writ ; 
and  evidence  of  such  payments  will 
support  a  plea  of  nulla  bona  to  an 
action  for  a  false  return.  Wintle 
V.  Freeman.  93 


SHIPPING. 

See  Admiralty --Charter  Party. 

SLANDER. 

See  Criminal  Information. 

SPECIAL  CASE. 

From  sessions,  how   to  be  stated. 
See  Sessions. 
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STAMP. 

See  Lease. 

In  proving  title  in  ejectment  a  deed 
of  conveyance,  duly  stamped,  was 
produced,  which  purported  to  have 
been  executed  by  power  of  attor- 
ney, but  no  power  of  attorney  was 
proved  or  produced ;  on  the  same 
parchment  was  a  writing  bearing  a 
later  date,  which  was  a  confirmation 
of  the  former  instrument,  and  also 
a  substantive  conveyance ;  this  in- 
strument was  not  properly  stamped 
as  a  conveyance: — ileidf  that  an 
additional  conveyance  stamp  was 
not  necessary.  Doe  d.  Priat  v. 
Weston.  582 

STATUTE. 

Effect  of  misreciting  the  title  of  sta- 
tute upon  a  conviction.  See  Va- 
grant. 

SUPERSEDEAS; 

Of  order  of  removal,  after  removal. 
See  III.  Poor,  2. 

SURVEYOR. 

An  appeal  does  not  lie  to  the  Court 
of  Quarter  Sessions  against  an 
allowance  of  the  accounts  of  the 
surveyor  of  the  highways  by  jus- 
tices at  special  sessions,  under  5  & 
6  IVm,  4.  c.  50,  s.  44. 

Nor  will  this  Court  grant  a  man- 
damus to  the  special  sessions,  after 
they  have  once  adjudicated  and 
passed  the  accounts,  to  require 
them  to  re-examine  such  accounts, 
altbouffh  it  appears  that  improper 
items  nave  been  passed,  and  the 
justices  who  passed  them  admit 
they  did  not  mvestigate  the  case 
fully,  believing  that  an  appeal  lay 
from  them  to  the  quarter  sessions. 
Reg.  V.  West  lading.  198 

TENDER. 

In  support  of  a  plea  of  tender,  the 
evidence  of  the  witness  was^  *^  I 
went  to  plaintiff,    and  told  him 


I  came  with  the  amount  of  Olicer*s 
(the  defendant's)  bill.  The  plain- 
tiff said  he  would  not  take  it,  it 
was  not  his  bill.  I  offered  it  to 
him  as  the  amount  of  his  bill.** 

Heidi  that  this  tender  was  good, 
and  that  the  plaintiff  might  have 
accepted  the  amount  without  there- 
by making  any  admission  that  no 
more  was  due.  Henwood  v.  Oli- 
ver. 25 

TIME. 

Whether  the  essence  of  contract.  See 
Credit. 

TOWNSHIP. 

Indictment  against,  for  non-repair  of 
road.    See  Highway,  1. 

TRESPASS. 

See  Justice — Hiohwat,  4 — Mort- 
gagor. 

I.  Illegal  Execution  of  Process  from 
inferior  Court. 

The  commissioners  of  a  court  of  re- 
quests were  empowered  to  award 
execution  againat  the  person  of  a 
party  ordered  to  pay  money,  and 
thereupon  the  clerk  of  the  court, 
at  the  prayer  of  the  party  prosecut- 
ing  the  order,  was  to  issue  a  pre- 
cept by  way  of  ca.  sa.  to  the  Ser- 
jeant of  the  court,  who  was  thereby 
authorised  to  take  the  debtor. 
The  commissioners  were  also  em- 
powered to  order  debts  to  be  paid 
by  instalments,  and  under  such 
terms  as  appeared  to  them  reason- 
able, and,  on  default  in  pa]^ing 
such  instalments,  the  commission- 
ers present  in  court ,  upon  due  proof 
of  such  default,  were  authorised  to 
award  execution  for  the  instalment 
in  the  same  manner  as  for  the  debt 
first  decreed. 

A  party,  against  whom  an  order 
had  been  made  by  the  commis- 
sioners to  pay  a  sum  by  instal- 
ments, neglected  to  pay  an  instal- 
ment, thereupon,  at  the  request 
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of  the  complainant,  and  without 
any  previous  order  of  the  commis- 
sioners^ but  according  to  the  prac- 
tice of  the  court,  the  clerk  of  the 
court  issued  a  warrant,  under  which 
.  the  Serjeant  of  the  court  took  the 
debtor. 

Held,  1,  that  the  warrant  was 
illegal,  as  execution  had  not  been 
awarded  by  the  commissioners 
pretent  in  court  upon  due  proof  of 
the  default,  and  that  the  clerk  who 
issued  the  warrant  was  liable  in 
trespass  at  the  suit  of  the  debtor. 

Iteld,  2,  that  the  Serjeant  who 
executed  the  warrant  was  pro- 
tected by  the  warrant,  and  was  not 
liable.  Andrews  v.  Harris.  268 
2.  The  commissioners  of  an  inferior 
court,  with  jurisdiction  to  try  cases 
of  debt  where  the  debtor  resided 
within  a  certain  district,  and  to 
award  execution  against  the  person, 
entertained  a  claim  of  debt  against 
one  who  did  not  reside  within  their 
jurisdiction,  and  issued  a  warrant 
against  him,  under  which  he  was 
taken  in  execution  by  the  officer 
of  the  court. 

In  trespass  against  the  plaintiff 
below,  the  commissioners,  and  the 
officer  of  the  Court. 

Heldt  1,  That  the  plaintiff  below, 
who  had  merely  stated  his  case  to 
the  court,  was  not  liable. 

2.  That  the  commissioners  were 
liable. 

3.  That  the  officer,  who  would 
generally  be  protected  by  a  war- 
rant under  such  circumstances  was 
liable  in  this  case,  because  the  war- 
rant under  which  he  acted  did  not 
describe  the  court  by  its  proper 
name  and  style.   Carrait  v.  Morley. 
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TROVER. 

Sale  on  credit.    See  Credit. 
Conversion.    See  Heriot. 

TRUSTEES. 
Legal  Estate.    See  Devise. 

VOL.  I. — o.  D. 


TURNPIKE  ROAD. 
See  Highway — Railway  Company, 
3,4, 

"  UPON." 

Signifying  "  after."    See  I.  Plead- 
ing, 1. 

USE  AND  OCCUPATION. 
See  Debt — Landlord  and  Tenant, 
1. 

VAGRANT. 

In  an  action  against  a  justice  of  the 
peace  for  a  false  imprisonment, 
who  justified  under  a  conviction 
under  the  Vagrant  Act,  5  Geo,  4, 
c.  88  :^ Heidi  1st,  that  the  con- 
viction was  not  vitiated  by  the 
omission  of  the  word  **  part"  before 
**  of  Great  Britain"  in  the  recital 
of  the  title  of  the  statute,  as  di- 
rected in  the  form  given  by  the 
act.  2ndly,  that  pursuing  that 
form  it  was  not  necessary  to  state 
the  evidence  on  which  the  convic- 
tion proceeded ;  and  Srdly,  that  an 
allegation  that  the  person  convicted 
was  of  sufficient  ability  to  main- 
tain his  family,  and  did  neglect  so 
to  do,  whereby  his  wife  became 
chargeable  to  the  parish,  was  suf- 
ficiently certain.   Nixon  v.  Nannty, 
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VARIANCE. 

Decision  upon  the  merits. 
Poor,  4. 


See  IV. 


VENDOR  AND  VENDEE. 

See  Credit. 

A  written  contract  was  entered  into 
for  the  purchase  of  "  200  or  300*' 
tons  of  coals,  to  be  sent  by  the 
*'  Navigator  or  other  vessel."  The 
vendor,  residing  at  Stockton-on 
Tees,  on  the  3 1st  December,  1838, 
shipped  127  tons  of  coals  by  the 
George  and  Henry,  and  on  that 
day  wrote  to  the  vendee  at  South- 
3l 
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ampton  to  state  what  he  had  done, 
and  that  he  should  draw  on  him 
for  the  amount.  The  George  and 
Henry  was  sunk  at  sea  on  6th 
January,  1839,  which  fact  the 
vendor,  on  the  10th  January,  com- 
municated to  the  vendee.  The 
vendor's  bill  was  not  presented  to 
the  vendee  until  afler  he  knew  of 
the  loss,  and  he  then  refused  to 
accept  it,  but  he  did  not  by  any 
other  act  repudiate  the  contract  as 
performed  by  the  vendor : — Held, 
that  his  silence,  after  receiving  the 
vendor's  statement  of  the  mode  in 
which  he  had  performed  the  con- 
tract, operated  either  as  an  admis- 
sion by  him  that  the  contract  was 
duly  performed,  or  as  evidence  of 
acceptance  of  the  substituted  per- 
formance for  that  originally  con- 
tracted for.    Richardson  v.  Dunn. 
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VIDELICET. 
See  II.  Pleading,  6. 

VOID. 

Whether  lease  by  copyholder  with- 
out licence  to  lease.  See  Copy- 
hold, 1. 


WAGER. 
See  Horse  Race. 

WAIVER. 

Of  strict  performance  of  contract. 
See  Vendor  and  Vendee. 

WALL. 

What  is  boundary  wall  in  covenant 
to  repair.  See  Landlord  and 
Tenant,  3. 

WARRANT. 
Of  apprehension,  on  defective  infor- 
mation.   See  Justice. 

WATERCOURSE. 
Case  for  obstructing.    See  Case. 

WAY. 

A  reservation  in  a  lease  of  a  right  of 
way  on  foot,  and  for  horses,  oxen, 
cattle  and  sheep,  does  not  give  any 
right  of  way  to  lead  manure. 
Bnmton  v.  Hall.  207 

WILL. 
See  Devise. 
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